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EFFICIENCY, EFFECTIVENESS AND PRAGMATISM: WHAT NEXT FOR DISPUTE RESOLUTION UNDER AFCFTA AND THE INVESTMENT PROTOCOL?
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ABSTRACT 

The African Continental Free Trade Area Agreement (AfCFTA) was signed in March 2018 to boost intra-African trade and will transform economic integration in Africa by creating the largest free trade area in the world measured by the number of countries participating. In 2023, one of the most important protocols under AfCFTA, the Investment Protocol was adopted without a dispute resolution mechanism. Central to the success or otherwise of AfCFTA is the existence of an effective dispute resolution mechanism to resolve disputes arising under the Investment Protocol. Indeed, any dispute resolution mechanism adopted must be efficient, effective and pragmatic. This article examines four practical options that could be adopted and argues that a reformed form of ISDS should be adopted given it is the most efficient, effective and pragmatic option in the short to medium term.
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I. INTRODUCTION
The African Continental Free Trade Area Agreement (AfCFTA) was signed in March 2018 to improve the economic integration of the African Continent. AfCFTA has the potential to transform economic integration and according to the World Bank,[footnoteRef:1] AfCFTA will create the largest free trade area in the world measured by the number of countries participating. This is because it will connect 1.3 billion people across 55 countries with a combined GDP of $3.4 trillion.[footnoteRef:2] The central focus of AfCFTA is to implement specific commitments to remove up to 97 per cent of tariffs and reduce non-tariff barriers obstructing trade activities in Africa. The World Bank in its 2022 Report [footnoteRef:3] states that AfCFTA could generate greater economic benefits than previously anticipated and could raise income in Africa by 9 per cent by 2035 and lift 50 million people out of extreme poverty. Given the potential economic benefits of AfCFTA, it is no surprise that, external actors like the European Union (EU), the United States and  the UK  have shown their support for the same.[footnoteRef:4] An example of such support is the signing of a Memorandum of Understanding between the United States and the AfCFTA's Secretariat in 2022, to facilitate information exchange and improve AfCFTA's activities.[footnoteRef:5]  Furthermore, the UK government is committing up to £35 million to support the implementation of  AfCFTA.[footnoteRef:6] The difficulties of Member States reaching an agreement or consensus  are clear given that AfCFTA itself was agreed and signed in 2018 and the Protocol to Agreement Establishing the African Continental Free Trade Area on Investment (“Investment Protocol”) was  only adopted some 5 years later in February 2023.[footnoteRef:7] Despite this, there is no agreed form of dispute resolution mechanism under the Investment Protocol.  [1: *LLM, PHD (Cardiff). Associate Professor University of East Anglia. Solicitor Senior Courts of England & Wales. 
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 World Bank, ‘The African Continental Free Trade Area: Economic and Distributional Effects’ (Washington DC, 2020)<http://documents.worldbank.org/curated/en/216831595998182418/The-African-Continental-Free-Trade-Area-Economic-and-Distributional-Effects>  accessed 25 October 2024.]  [2:   ibid.]  [3:  World Bank Group, ‘Free Trade Pact Could Help Lift up to 50 million Africans from Extreme Poverty’ (World Bank Group Press Release, 2022) ˂https://www.worldbank.org/en/news/press-release/2022/06/30/free-trade-pact-could-help-lift-up-to-50-million-africans-from-extreme-poverty> accessed 25 October 2024.]  [4:  N Cook and L Wong 'African Continental Free Trade Area (AfCFTA): Overview and Issues for Congress' (Congressional Research Service, 2022). ]  [5:  ibid.]  [6:   UK’s Department of International Trade announced its support for AfCFTA and pledged up to £35million to support this ambitious project. See Gov.uk, ‘UK backs Africa’s ambitious continental free trade initiative’ (GOV.UK, 29 March 2022) <https://www.gov.uk/government/news/uk-backs-africas-ambitious-continental-free-trade-initiative> accessed 28 October 2024.]  [7:  Other protocols include Intellectual Property, Competition, Trade in Services, Dispute Settlement, Trade in Goods and E-commerce. ] 

However, integral to the success or otherwise of AfCFTA is the existence of an effective dispute settlement mechanism to resolve disputes arising from investment activities between a foreign investor and a host State. This is so because investors, wherever they invest, like certainty and need to know that an efficient, effective and reliable dispute settlement mechanism exists should a dispute arise with the host State. AfCFTA Dispute Settlement Protocol only provides for State-State Dispute Settlement (SSDS), denying private individuals a locus standi under the Agreement. The recently adopted Investment Protocol provides for an Annex I to be adopted within twelve months of the signing of the Investment Protocol. However, at the time of writing, Annex 1 is yet to materialise so the exact dispute resolution mechanism to be adopted under the Investment Protocol is yet to be determined. Nevertheless, it is crucial that any dispute resolution mechanism that is adopted must be efficient, effective and pragmatic. Efficient in terms of resolving disputes quickly without undue delay, in a fair and unbiased manner with transparency that commands confidence amongst stake holders.[footnoteRef:8]  A system riddled with delay and inefficiency does little to promote confidence. A key driver of effectiveness is an effective enforcement regime, and it is indeed surprising that the negotiators so far have not focused nor considered a suitable enforcement regime given its importance. A weak or non-existent enforcement regime[footnoteRef:9] will be detrimental to the success of AfCFTA and any hope of achieving the much-anticipated growth. A key driver of pragmatism is realism, and any dispute resolution mechanism adopted must be pragmatic. It must be based on practical rather than theoretical considerations, financially sustainable and capable of being implemented in the short to medium term.  [8:  Stakeholders include Member States, the investment community and lawyers, academics with investment and public law expertise, government parastatals such as trade ministries. ]  [9:  This issue is discussed later in the article. ] 

Given the recent adoption of the Investment Protocol, this is an apt time to examine the options that ought to be considered by the negotiators of AfCFTA in relation to the same. Realistically, there are four options[footnoteRef:10] that ought to be considered, and the authors acknowledge that no option or system will be perfect or immune from criticisms. Indeed, the key question is which option is best placed to help achieve AfCFTA’s aim? It is imperative that any dispute resolution system adopted must have the confidence of both the Member States as well as that of the investment community. After all, the success of AfCFTA very much depends on investors making the relevant investment because without the investment the much-anticipated growth will not materialise. Furthermore, investing in a foreign State involves investors taking both economic and political risks[footnoteRef:11] which they do not mind taking, given that such risks can be factored into their business model. However, in our view, what will deter investors from investing is the lack of a meaningful and reliable dispute resolution system where investors feel that they can seek redress from in the event of a dispute. Whilst one may hope that investments made under AfCFTA will be plain sailing, it is the case that disputes are an inevitable part of investment and/or commercial activities. Hence, the investment community must be carried along in the process and an effective, efficient and pragmatic dispute resolution mechanism must be adopted. [10:  These options are considered below. ]  [11:  An investor could also consider taking out political risk insurance. ] 

To date, most commentators have simply commented on AfCFTA or SSDS.[footnoteRef:12] On the contrary, this article is a critical and in-depth analysis of the options that the negotiators should consider when negotiating Annex 1.  Consequently, this article evaluates the options suggested below and starts by giving an overview of both AfCFTA and the Investment Protocol. It then examines the various options, highlighting the strengths and weaknesses of each option and seeks to suggest what the authors consider to be the most pragmatic option that may help ensure that AfCFTA achieves its aim of growing intra-African Trade. Indeed, it will be argued that a reformed form of Investor-State Dispute Settlement (ISDS) should be adopted as it is the most pragmatic option at least in the short to medium term given the infrastructure required already exists and any changes can easily be made to address key concerns about ISDS. It is also the case that some of the major concerns about ISDS are being addressed and further progress can be made. However, the other options are likely to be unacceptable to investors, not suitable for ISDS or may be more complicated to implement in the short to medium term, thereby making them less pragmatic to help achieve AfCFTA’s aims. The current position is that AfCFTA is in force as free trading came into effect in January 2021[footnoteRef:13] but there is no dispute resolution mechanism under the Investment Protocol to resolve any resulting disputes. This is not an ideal situation, and one that must not be allowed to persist for much longer. Hence, the following options are suggested and examined.  [12: ‘What Lessons Can the AfCFTA Learn from the WTO’s Dispute Settlement Mechanism’s Challenges?’ (Afronomicslaw.org) <https://www.afronomicslaw.org/2020/12/22/what-lessons-can-the-afcfta-learn-from-the-wtos-dispute-settlement-mechanisms-challenges> accessed 28 October 2024.‘Dispute Settlement under the AfCFTA’ <https://www.cliffedekkerhofmeyr.com/en/news/publications/2022/Practice/Dispute/International-Dispute-Resolution-in-Africa-22-June-Dispute-settlement-under-the-AfCFTA.html> accessed 28 October 2024. 
Thomas Kwasi Tieku and Afua Boatemaa Yakohene, ‘“Analyzing the African Continental Free Trade Area (the AfCFTA) from an Informality Perspective: A Beautiful House in the Wrong Neighborhood”’ (2023) 3 Global Studies Quarterly <https://doi.org/10.1093/isagsq/ksad043> accessed 28 October 2024.]  [13: African Union, ‘The African Continental Free Trade Area’ (African Union, 1 January 2021) <The African Continental Free Trade Area | African Union (au.int). >] 

(a) Litigation or arbitration in the host State. This will be a system where investors are required to either litigate before the Courts of the host State or bring arbitration proceedings locally. 
(b) A form of SSDS where disputes will be resolved at the governmental level. This is what is currently provided for under Article 20 of AfCFTA and Article 27 of the Protocol on Rules and Procedures on the Settlement of Disputes (AfCFTA-DSM Protocol).
(c)  The establishment of an Investment Court to handle investment related disputes arising out of AfCFTA. [footnoteRef:14]  [14:  C Nyombi, ‘The Africanisation of Investment Dispute Resolution Under the AfCFTA Agreement’ (2022)1 LCA Journal of Arbitration and Dispute Settlementt 1-37.] 

(d) A reformed form of ISDS where one of the leading arbitral institutions becomes a centre for resolving investment disputes. 
[bookmark: _Toc144182849]II. AFCFTA: AN OVERVIEW
       AfCFTA was signed on 21 March 2018[footnoteRef:15]  by 44 Member States in Kigali, Rwanda and came into force on 30 May 2019, whilst trading came into force in January 2021.[footnoteRef:16] AfCFTA seeks  to promote intra-African trade and regional value chains for the integration of Africa into the global economy, with the end goal of improving the continent's economic and social development.[footnoteRef:17] Phase 1 negotiations  led to the adoption of AfCFTA and consisted of three major agreements: the protocol on trade in goods, the protocol on the settlement of dispute, and protocol on trade in services.[footnoteRef:18] Phase II negotiations consisted of the protocol on intellectual property, competition, and investment protocol. Phase III negotiations are slated to involve negotiations for an e-commerce protocol.[footnoteRef:19] [15: The African Union, ‘AU Member Countries Create History by massively signing the AfCFTA Agreement in Kigali’ (African Union, 21 March 2018) https://au.int/en/pressreleases/20180321/au-member-countries-create-history-massively-signing-afcfta-agreement-˃  accessed 28 October 2024. AfCFTA established the African Continental Free Trade Area. ]  [16:  ibid. ]  [17:  ibid.]  [18: O Akinkugbe, ‘Dispute Settlement: African Continental Free Trade Area (AfCFTA)’ (2021) Max Planck Encyclopaedia of International Procedural Law ˂https://ssrn.com/abstract=3825805˃ accessed 28 October 2024.]  [19:  Investment Treaty News, ‘AfCFTA Protocol on Investment was Concluded’ (International Institute for Sustainable Development, 26 December 2022) ˂https://www.iisd.org/itn/en/2022/12/26/afcfta-protocol-on-investment-was-concluded ˃ accessed 28 October 2024.] 

AfCFTA, if successful has the potential to increase FDI by between 110 per cent and 159 per cent [footnoteRef:20] and potentially upscale Africa’s export by 32 per cent by 2035 and intra -African exports could grow by 109 per cent. [footnoteRef:21] Consequently, the general objectives of AfCFTA[footnoteRef:22] include creating one market for goods and services so as to deepen the African continent's economic integration. Secondly, creating a liberalised market through successive negotiation rounds and improving the economic competition among State Parties globally and within the continent. Since the signing of AfCFTA, as at September 2023, 54 countries of the 55 countries it aims to bring together have signed the same, 47 have ratified and 47 deposited.[footnoteRef:23] The bodies responsible for the administration, monitoring, facilitation, and evaluation of AfCFTA include the Council of Ministers, the Committee of Senior Trade officials, the Secretariat, and the Assembly.[footnoteRef:24] The Assembly consists of the Government of AU and heads of State. It is the highest organ in the institution and it is responsible for the provision of strategic guidance to AfCFTA.[footnoteRef:25] The Council of Ministers, which is composed of members' trade ministers, serves as the de facto legislative arm and is responsible for overseeing the implementation and enforcement of the AfCFTA agreement.[footnoteRef:26] The senior trade officials committee consists of principal and permanent secretaries of State Parties and is responsible for implementing the decisions made by the Council of Ministers.[footnoteRef:27] While the Secretariat is an autonomous body with an independent legal personality.[footnoteRef:28]  [20:  World Bank Group, ‘Free Trade Deal Boosts Africa’s Economic Development’ (World Bank Group Press Release, 2022)<https://www.worldbank.org/en/topic/trade/publication/free-trade-deal-boosts-africa-economic-development#:~:text=The%20AfCFTA%20promises%20broader%20and%20deeper%20economic%20integration,111%20percent%20and%20159%20percent%20under%20the%20AfCFTA>  accessed 28 October 2024.]  [21:  ibid. ]  [22:  See Arts 3 and 4 of AFCFTA for objectives and specific objectives. ]  [23:  Tralac, ‘Infographics: Status of AfCFTA Ratification’ (Tralac, 6 September 2023)  <https://www.tralac.org/resources/infographic/13795-status-of-afcfta-ratification.html> accessed 28 October 2024.]  [24:   See AfCFTA Art 9.]  [25:  ibid.]  [26:   See AfCFTA Art 9,10.]  [27:  ibid.]  [28:  ibid Art 9,13.] 

The dispute resolution mechanism is contained in Article 4(f) of AfCFTA whilst Article 20 of AfCFTA provides for SSDS mechanism for disputes arising in relation to the same. Article 27 of the AfCFTA-DSM Protocol provides for arbitration as one of the resolution options that State Parties can mutually decide to explore. It is clear this is a State-to-State provision given that a “Party” is defined as a State party to the dispute.[footnoteRef:29]  [29:  See Art 1(v) of AfCFTA.] 


A. INVESTMENT PROTOCOL:  AN OVERVIEW
To advance its objectives, Member States adopted the Investment Protocol in February 2023 [footnoteRef:30]  but it is still subject to ratification and implementation by State Parties.   The Investment Protocol’s stated objectives are encouraging intra-African investment, establishing a balanced, predictable and transparent legal and institutional framework, encouraging the acquisition and transfer of technology and promoting investment in Africa.[footnoteRef:31] The Investment Protocol contains the usual objectives,[footnoteRef:32]  definitions[footnoteRef:33] and protections[footnoteRef:34] that are often seen in Bilateral Investment Treaties (BITs).  The Investment Protocol also provides for “Investor Obligations.”[footnoteRef:35] These obligations are an attempt to hold investors to account by placing obligations on the same to comply with both national and international law. The Investment Protocol also provides for the establishment of the Pan- African Trade and Investment Agency[footnoteRef:36] and the function of the proposed agency will be carried out by the AfCFTA Secretariat in the interim. [footnoteRef:37] Overall, the Investment Protocol seeks to protect foreign investments but at the same time allow host States the flexibility to perform their regulatory functions as sovereign States.  [30:  ‘AfCFTA Protocol on Investment (2023) International Investment Agreements Navigator UNCTAD Investment Policy Hub’ <https://investmentpolicy.unctad.org/international-investment-agreements/treaties/tips/5114/afcfta-protocol-on-investment-2023-> accessed 20 June 2025. It is also the case that the draft Annex referred to in Arts 46 (2) and (3) are also yet to be made public. However, in an earlier draft (“the Zero Draft”) of the Investment Protocol which contained an Annex 1, there are provisions under Art 6 of the Zero Draft for Arbitration. ]  [31:  See Art 2 of the Investment Protocol. ]  [32:  ibid.]  [33:  See Art 1.]  [34:  See Arts 12 to 24.]  [35:  See Arts 31 to 39.]  [36:  Art 42. ]  [37:  Art 42(6). ] 

Indeed, the Investment Protocol must be seen as the most important protocol under AfCFTA, given that it has the potential to be the driving force for intra- African trade. Foreign Direct Investment in Africa is currently on the rise and the United Nations in its World Investment Report for 2021 noted that foreign direct investment flows to Africa increased from $31 billion in 2020 to $83 billion in 2021.[footnoteRef:38] However, Foreign Direct Investment declined by 3 percent  to $53 billion in 2023.[footnoteRef:39] If successfully implemented, the Investment Protocol will protect investors' rights in intra-African investments, encouraging further investments in Africa. However, the recently adopted Investment Protocol does not contain specific provisions on dispute resolution. Rather, Article 46.3 simply states that such provisions would be contained in an Annex to the same, which is to be concluded within 12 months from the protocol's adoption.[footnoteRef:40] At the time of writing, the Annex which will be a significant part of the Investment Protocol is yet to materialise. Furthermore,  the Investment Protocol provides for the termination of existing BITs between State Parties within 5 years[footnoteRef:41]  of the coming into force of the Investment  Protocol, and  will apply  to  all investments that meet the requirement of an investment at the time of terminating the BITs.[footnoteRef:42] In our view this could be a potential problem unless the definitions of “investment” and “investor” are the same in the Investment Protocol and the BITs to be terminated. If not, this could leave investors exposed if, for example the definition of “investment” is wider in the BIT that was terminated which could leave the investor’s investment not covered under the Investment Protocol. Conversely, the host State could be left exposed if the definitions under the Investment Protocol are more generous than the definitions in the terminated BIT. It is also the case that where there is a disparity between AfCFTA and the various regional agreements, AfCFTA will prevail.[footnoteRef:43]  Further controversy could arise in relation to Article 49(1) of the Investment Protocol given that the sunset clauses will not survive the termination of existing Intra- African BITs. This raises legitimate questions as to whether investors have acquired their rights under the BIT as a matter of international law and therefore States cannot unilaterally terminate them.  [38:  United Nations Conference on Trade and Development, ‘Investment flows to Africa reached a record $83 Billion in 2021’ (UNCTAD, 9 June 2022) ˂https://unctad.org/news/investment-flows-africa-reached-record-83-billion-2021˃ accessed 28 October 2024. ]  [39:  ‘Africa: Foreign Investment in Clean Energy Boosts Sustainability Momentum | UN Trade and Development (UNCTAD)’ (20 June 2024) <https://unctad.org/press-material/africa-foreign-investment-clean-energy-boosts-sustainability-momentum> accessed 20 June 2025.]  [40:  Art 43.6 Investment Protocol. ]  [41:  See Art 49 of Investment Protocol. For Regional Economic Community Agreements, a realignment must occur with 5-10 years. The difference between the two is that for the former, they will need to be terminated whilst the latter can easily be integrated with the Protocol. ]  [42:  ibid.]  [43:  See Art 19 of AfCFTA. ] 


B. Enforcement Regime under Investment Protocol
As noted above, there has been no mention of an enforcement regime under AfCFTA and the Investment Protocol. This is surprising given that the success of any dispute resolution mechanism depends largely on having an effective enforcement regime. This is evident in international commercial arbitration with the New York Convention which is often seen as a highly successful Convention given that there are 172 Contracting States to the same.[footnoteRef:44] A similar successful regime is also seen in relation to the Brussels Recast Regulation[footnoteRef:45] which deals with jurisdiction and enforcement within the EU. In contrast, there have been attempts to have a global Convention on recognition and enforcement of foreign judgments which culminated in the Hague Judgment Convention[footnoteRef:46] but there are currently very few signatories to this Convention. Whilst it has been signed by 7 countries, only two countries have ratified.[footnoteRef:47]  Hence, it is important that an efficient enforcement and appeals regime is put in place. In our view, an instrument will be needed to deal with the enforcement regime under the Investment Protocol. If an Investment Court is the option to be adopted, then a comprehensive instrument will be needed to deal with recognition, enforcement and appeals. This will need to deal with issues such as grounds of appeal, annulment and the procedure for recognition and enforcement. In relation to the former, these grounds must be narrow to avoid weak appeals which may delay enforcement and ultimately the effectiveness of the process. It is also imperative that all AfCFTA signatories are also signatories to any instrument dealing with enforcement and there cannot be an opt-in or opt out option. If a Party withdraws from the enforcement instrument that must also imply a withdrawal from AfCFTA. Any decision of the Investment Court must be final and binding on Member States and must be treated as a final decision of Courts of Member States without any further appeal. [44:  New York Convention, ‘Contracting States’ <https://www.newyorkconvention.org/contracting-states> accessed 28 October 2024.]  [45:  Regulation (EU) No 1215/2012 of the European Parliament and of the Council of 12 December 2012 on Jurisdiction and the Recognition and Enforcement of Judgments in Civil and Commercial Matters (Recast).]  [46:  This Convention came into force on 1st September 2023. ]  [47:  At the time of writing the Judgment Convention is in force in the EU (except Denmark) and Ukraine whilst the UK ratified on 27 June 2024 and will come into force on 1 July 2025. Uruguay signed on conclusion but only ratified on 1st September 2023 and will come into force in Uruguay on 1st October 2024. Israel, Costa Rica and Russia (all in 2021), USA (in 2022), Montenegro and North Macedonia (in 2023) have all signed the Convention but not yet in force. ] 

 	If a reformed form of ISDS is adopted, a similar enforcement instrument will also be needed. Indeed, relying on the New York Convention for enforcement under the Investment Protocol could undermine the enforcement process for the following reasons. Any award relating to AfCFTA should be insulated from State Courts as much as possible because applying the New York Convention could allow State Courts to construe grounds such as public policy widely to frustrate enforcement. Furthermore, all signatories to AfCFTA should also be signatories to the New York Convention and this is currently not the case. 12 African countries are not signatories to the New York Convention.[footnoteRef:48] This is important because it could lead to a situation where  awards relating to AfCFTA could be unenforceable in certain Member States.[footnoteRef:49] In addition,  domestic Courts in some AfCFTA Member States have suggested that an enforcing Court has the power to set aside an international arbitral award that is rendered in a different seat.[footnoteRef:50] Indeed,  this view is difficult to justify as there is no such power under the New York Convention and there are no other arbitration related instruments suggesting that this is indeed the case .[footnoteRef:51]  It is the case that some Member States to AFCFTA do not have particularly good records in terms of dealing with disputes before the Courts in a quick and efficient manner.  In a recent survey[footnoteRef:52] about arbitration in Nigeria, the survey found that it takes an average of 9 years and 1 month to enforce an award in Nigeria from the date of the award to the date of the judgment of the Supreme Court.[footnoteRef:53] In relation to  challenging awards, the picture is not rosier as it takes an average of 10 years from the date of the award to the date of the judgment.[footnoteRef:54]        [48:  These are Gambia, Guinea Bissau, Chad, Congo (Brazzaville) Equatorial Guinea, Eritrea, Somalia, Libya, Namibia, South Sudan, Togo and Eswatini. ]  [49:  ibid.]  [50:  See Limak Yatirim Enerji Uretim Isletme Hizmetierive Insaat A.S. v Sahelian Energy and Integrated Services Ltd (Nigerian Court of Appeal, 14 December 2021) ]  [51:  This issue is beyond the scope of this article, suffice to say that no such power is provided for under the New York Convention and this approach does not sit comfortably with the concept of the seat theory in international arbitration. ]  [52:  See BB&C, ‘Analysis of Arbitration Related Decision in Nigeria’ (Broderick Bozimo & Company, 4 October 2021). The authors are grateful to Isaiah Bozimo, Senior Advocate of Nigeria for the extensive discussions and his valuable insight in relation to this issue. ]  [53:  ibid. In relation to the Court of Appeal, in cases where was no appeal to the Supreme Court, it took a period of 6 years and 7 months from the date of the award to the date of the judgment of the Court of Appeal. ]  [54:  ibid. In relation to the Court of Appeal on challenging arbitral awards, it takes an average of 5 years and 8 months from the date of the award to the date of judgment. ] 

Consequently, for the reasons above, a new instrument will also be needed for an ISDS mechanism under AfCFTA to improve efficiency. As suggested above in relation to the Investment Court, any award under ISDS must also be final and be treated as a final judgment of the enforcing Court. It is also suggested that any grounds of appeal should be narrow with extremely limited scope for making weak appeals in this regard. Similar grounds akin to Article 52 of the ICSID Convention should be adopted. 

C. Is Litigating/ Arbitrating in the Host State the Answer?
Having discussed AfCFTA and the Investment Protocol, the following sections will examine the options suggested above. In relation to option (a) above, investors could be required to resolve disputes arising under the Investment Protocol before the local Courts or commence arbitral proceedings locally. Whilst this may suit the host State, it will not necessarily appeal to investors. This is because investors will be concerned about the potential impartiality and/or bias of the domestic Courts. Indeed, the concern will be that the judiciary may not necessarily be free from the control of the Executive of the host State that it has a claim against. It is normally the case that the event that an investor may be complaining about would have arisen because of a new local legislation or regulation. This means that local Courts may be obliged to apply local law even where this is in contravention of international legal instruments. It could even be the case that AfCFTA may not have been incorporated into the domestic laws of the host State meaning that domestic Courts could simply ignore those provisions. 
[bookmark: _Toc144182850]In relation to local arbitral proceedings, there are also potential concerns for investors. Given that the Courts of seat of the arbitration will normally have supervisory powers, investors could again find themselves at the mercy of local Courts. The potential issues discussed above in terms of impartiality and/or bias also apply to local arbitral proceedings. This is because it may be easy for the host State to obtain Court Orders and measures such as injunctions from domestic Courts that could frustrate, delay or even extinguish such proceedings. For example, it is easy for local Courts to rule in favour of the host State in terms of arbitrability of the dispute or the validity or existence of the arbitration agreement. Related to this is the issue of enforcement of any award rendered. If the arbitral proceedings are termed domestic in nature, then this raises the issue of enforceability given that domestic awards will not be enforceable as a New York Convention award in that host State.[footnoteRef:55]  The State may also attempt to resist enforcement on public policy grounds. Hence, the investor is faced with trying to enforce against the host State in its territory. Whilst this option will be attractive to host States given the degree of control, they may be able to exert over the dispute resolution system within their territory particularly where the judiciary is not independent, it is unlikely to be attractive to investors for the reasons above. Consequently, in our view this is not the most pragmatic option.  [55:  See Art 1 (1) of the New York Convention. ] 



III. SSDS AND AfCFTA
[bookmark: _Hlk173329948]As mentioned in option (b) above, one option for resolving disputes under AfCFTA is a form of SSDS. Article 20 of AfCFTA establishes a Dispute Settlement Mechanism which is to be implemented according to the provisions of the AfCFTA-DSM Protocol. This is modelled after the dispute settlement mechanism of the World Trade Organisation. Article 20 of AfCFTA reflects the SSDS mechanism, as its provisions only apply to disputes arising between State Parties.[footnoteRef:56] This means a private investor can only seek redress under the DSM through his home State party. The AfCFTA-DSM Protocol further establishes a Dispute Settlement Body (DSB) which is to be responsible for the interpretation and implementation of AfCFTA's legal instruments, protocols, annexes, and appendixes as required and also to govern the rights and obligations of State Parties under the agreement.[footnoteRef:57] The mechanism also establishes an appellate body of seven members to determine appeals from the decisions of the DSB.[footnoteRef:58] There are three broad dispute settlement options under the AfCFTA-DSM Protocol : adjudication, mediation, and arbitration.[footnoteRef:59] However, there is a mandatory requirement for Parties to take part in consultations in good faith as a means of prioritizing amicable dispute resolution.[footnoteRef:60]  Further evidence of a WTO system is seen by the creation of an Appellate Body.  The AfCFTA-DSM Protocol provides that an Appellate Body is established by the DSB to determine panel cases on appeal. The powers, composition and appointment of members of the Appellate Body are provided for under Article 20 of the AfCFTA-DSM Protocol.[footnoteRef:61] Where disputing Parties think it is expedient to explore arbitration as a first dispute settlement recourse, they can do so in accordance with its provisions.[footnoteRef:62]  However, when Parties mutually agree to go for arbitration, they cannot simultaneously bring the same matter before the DSB.[footnoteRef:63]  [56: Art 3(1) Agreement Establishing the African Continental Free Trade Area Protocol on Rules and Procedures on the Settlement of Disputes (AfCFTA-DSM Protocol) 2019.]  [57:  Art 5 AfCFTA-DSM Protocol. Decisions made by the DSB are by consensus and members meet with the chairperson, who is to be elected by the State Parties as often as is necessary for the effective execution of the Body's functions. See Art 5(6) of the protocol.]  [58:  ibid.]  [59:  AfCFTA-DSM Protocol Arts 7,9-23, 8 & 27 ]  [60:  Akinkugbe (n18) 5.]  [61:  For an overview of the procedure see Arts 21-26 AfCFTA-DSM Protocol.]  [62:  ibid Art 27(3) (4).]  [63:  ibid.] 

A decision to explore arbitration must be communicated to the DSB, and Parties are bound by the arbitration award, which is to be communicated to the DSB for enforcement.[footnoteRef:64] The AfCFTA- DSM Protocol also mentions the use of arbitration in two other instances. First, to determine the time for the implementation of rulings and recommendations. Secondly, where a party is displeased with the level of suspension of concessions and thinks it is not commensurate with the negative effects of the nullification caused by the offending party.[footnoteRef:65]  However, it is the case that the Protocol does not specifically state provisions for the appointment of an arbitrator.  [64:  ibid.]  [65:  Art 24 AfCFTA DSM Protocol State Parties may also choose to resolve disputes through mediation, conciliation, or through the office of the secretary-general. See Article 8 of AfCFTA DSM Protocol.] 



A. Is SSDS the Answer?
[bookmark: _Hlk162190656]Having examined the provisions of SSDS under AfCFTA, it is clear this is modelled after the WTO dispute settlement mechanism. In our view, it is not the most pragmatic option as the WTO system is currently facing its own crises, and it is not suitable for investment related disputes. Over the years, WTO Members have shown dissatisfaction concerning the current WTO dispute resolution mechanism and there are discussions on the limitations of the current mechanism and viable solutions for reform.[footnoteRef:66] The WTO DSM has been criticized for several reasons. First, the system is seen as lengthy and inefficient because by the provisions of the Dispute Settlement Understanding (DSU) of the WTO, at each stage of the resolution process, application for retaliation can only be brought upon the fulfillment of a prerequisite in relation to the negotiation and implementation of compensation. The DSU provides for a reasonable period that should not exceed 15 months[footnoteRef:67] for Parties to reach an agreement on compensation. Failing this, a party may only seek redress for retaliation after 20 days of the expiration of the reasonable period. [footnoteRef:68] It has been argued that this requirement makes the resolution process lengthy.[footnoteRef:69]  [66:  R Hassan & K Nasrin, ‘Reforming the Dispute Settlement mechanism of WTO: Challenges and Prospects’ (2021) 23 Journal of International Affairs 2. See also R Gulati, ‘Judicial Independence at International Court and Tribunals: lessons drawn from experiences of international Court of Justice and the Appellate Body of the World Trade Agreement, (2020) KFG Working papers series, No 41 Berlin Potsdam Research Group “The International Rule of Law – Rise or Decline?”, <https://ssrn.com/abstract=3519891> accessed 4 November 2024. ]  [67:  See Art 21 para 3 of the DSU. ]  [68:  Art 22, Annex 2, WTO Agreement <https://www.wto.org/english/tratop_e/dispu_e/dsu_e.htm> accessed 4 November 2024.]  [69:  H Guan, ‘On the Reform of the WTO Dispute Settlement Mechanisms and Suggestions’ (2024) Proceedings of the 3rd International Conference on Business and Policy Studies. See also, K Gill & P Baldia, ‘Going Bananas: A Glimpse into WTO’s Dispute Settlement Mechanism (2018) 5 Journal of International Business 1, 107-125. See also R Gulati (n 64). A perfect example of such lengthy process is the EC Bananas case, between the US, Ecuador, Guatemala, Honduras and Mexico as complainants, and the European Communities (EC). In this case, the complainants had alleged that the EC’s regime for importation, sale and distribution of bananas was inconsistent with specific articles of the GATT 1994, the Import Licensing Agreement, the agreement on agriculture, the Trade Related Investment Measures (TRIM) agreements, and the General Agreements on Trade Services (GATS). Even though final judgement was given in 1998, the EU evaded its responsibilities until 2001, after a retaliation process was instituted by the US and Ecuador to get the trading bloc to be cooperative. This delay resulted in Ecuador suffering a great loss of interest. ] 

 	Secondly, there is a perception of lack of transparency given that the DSU, consultations and panel deliberations are required to be confidential.[footnoteRef:70] This is because disputes arising between WTO members tend to be of national interests and can involve State-confidential agreements that Parties are not willing to reveal. Hence, the unwillingness of Parties to participate in public proceedings. However, this confidentiality is a limitation of access of other members of the WTO to relevant information on related strategies.[footnoteRef:71] This lack of transparency could also reduce public confidence and support for the dispute resolution process, as it may cast doubt on the neutrality of the decisions made.[footnoteRef:72] [70:  Para 6, Art 4, and Art 14 of the WTO DSU. ]  [71:  Guan (n69) 189.]  [72:  ibid.] 

Another criticism of the WTO’s DSM is the insufficient number of judges at the Appellate Body as it only consists of seven judges with three judges hearing a case each time.[footnoteRef:73] The Appellate Body is currently not functioning because it lacks the necessary quorum to sit on matters. This is due to  the refusal of the United States to consent to the appointment of replacements for the judges whose terms have expired.[footnoteRef:74] The refusal of the USA to consent to the appointment of replacements stems from its accusations of judicial overreach and a blatant violation of specific procedural rules.[footnoteRef:75]  Accordingly, the USA has maintained that the Appellate Body being equally responsible for the preservation of rights and obligations of the members alongside dispute resolution has led the body to believe it has a wide authority to develop coherent and predictable jurisprudence and act like a Court.[footnoteRef:76] The implication of the non-appointment has been  that panel reports appealed by respondents will not be dealt with since the Appellate Body will not be able to issue recommendations on such reports.[footnoteRef:77] Consequently, the Appellate Body of the WTO DSM is currently non-functional, affecting the effectiveness of dispute settlement under WTO. [73:  Art 17, WTO DSU. It is the case that the other four judges are on standby given the rotational structure of the Appellate Body as tenures end at various times. ]  [74:  M Jorge & SM Manuel ‘Chronicle of a crisis foretold: how the WTO Appellate Body drove itself into a corner’ (2023) 26 Journal of International Economic Law 10.]  [75:  E Eriksson, ‘The WTO Appellate Body Crisis: A Contribution to the ongoing discussions (National Board of Trade of Sweden, 2023) <https://www.kommerskollegium.se/globalassets/publikationer/rapporter/2023/the-wto-appellate-body-crisis.pdf> . For example, the Appellate Body has been accused of exceeding the 90-day time limit provided for in the DSU. See Art 17(5) of the DSU.]  [76:  ibid. ]  [77:  Special Session of the Dispute Settlement Body 24 October 2005, ‘Minutes of Meeting held in the Centre William Rappard on 24 October 2005’, TN/DS/M/29, 20 January 2006.] 

Given the criticism above, in our view the WTO system is far from perfect and arguably faces its own legitimacy crises.[footnoteRef:78]   On the one hand, it may be said that the problems and political deadlock above should be seen as WTO specific. In our view, they are not given that any dispute resolution system that is open to political interference will always be problematic. Consequently, the use of SSDS under the Investment Protocol is unlikely to be attractive to investors given that what they want is an effective dispute resolution with no political interference. In addition, Parties and in particular investors want a resolution to their dispute and not necessarily “mutual outcome between States.” There is also no guarantee that a State will take up an investor’s case as there are no mandatory provisions to that effect in the AfCFTA DSM-Protocol or the Investment Protocol. In fact, there is no way to assess which disputes will be taken up by the State on behalf of the investor and how this will be assessed. In the event that a State takes up the dispute and is successful, will the compensation be passed on to the investor? Consequently, it is clear that the SSDS dispute mechanism is designed for trade disputes between States where retaliatory measures will be more appropriate and not for disputes between an investor and a host State which is what is anticipated under the Investment Protocol. In any event, taking up disputes on behalf of investors is not something that a sovereign State should be burdened with. A State has more pressing domestic and international functions to perform and the role of the State in this regard should simply be facilitating the environment and opportunities for investment and not resolving disputes on behalf of investors. As argued above, the investment community must be carried along in finding the most effective, efficient and pragmatic dispute resolution mechanism. Consequently, a dispute resolution system that places too much control in State hands is unlikely to be attractive to investors. SSDS will be suitable for trade disputes but not investor State dispute. Hence, SSDS is not the pragmatic answer under the Investment Protocol.  [78:  See Gulati (n66).
 ] 


[bookmark: _Toc144182859]B. Is an Investment Court the Way Forward?

As earlier stated, there are commentators[footnoteRef:79]  in favour of creating an African Investment Court to deal with investment disputes arising out of AfCFTA. Although the suggestion for considering a Court system has been made as far back as 2015 in a United Nations Economic Commission for Africa report,[footnoteRef:80] there has been renewed drive in light of AfCFTA. However, neither AfCFTA nor the Investment Protocol provides for an Investment Court. For an African Investment Court to be successful under AfCFTA, it must be adequate in structure, composition, jurisdiction, expertise, and adjudication.[footnoteRef:81]  It has been suggested the jurisdiction of the proposed Investment Court should include all disputes arising from matters and transactions under the Investment Protocol. It could also include cases arising from agreements and disputes where Parties have referred to the Court as a dispute settlement mechanism.[footnoteRef:82] In terms of structure and composition, in relation to the former, a WTO style of structure is being suggested[footnoteRef:83]  and as to the latter an appointment system  akin to that of the ICJ is being proposed.[footnoteRef:84] The question that then follows is that:  is this a realistic objective in the short to medium term? In our view it is not, and the reasons are examined below.  [79:  Nyombi (n14). ]  [80:  United Nations Economic Commission for Africa, ‘Investment policies and bilateral investment treaties in Africa: implications for regional integration’ (2015) Addis Ababa.XII ˂ https://hdl.handle.net/10855/23035 ˃ accessed 12 November 2024.]  [81:  Nyombi (n14) 26-32.]  [82:  As in ICJ Statute, Art 36.]  [83:  Nyombi (n14) 28.]  [84:  ibid p 30. It is further argued that the creation of an Investment Court may be an effective way to build investment jurisprudence and deepen Africa's experience and expertise in international trades and investments. See p 35. ] 

Whilst the African Investment Court is a laudable idea, the following observations are made. The availability of funds to establish and sustain an African Investment Court is not only a major consideration but also a potential challenge. This is because a well-structured and sustainable funding arrangement will need to be agreed and put in place by Member States, and this cannot be a one off and will inevitably take time and effort to achieve. There is a significant lack of funding within the African Union as the organisation is not currently financed in a predictable, sustainable, equitable or accountable manner.[footnoteRef:85] This is further compounded by the fact that over 40 per cent of Member States do not pay their yearly contributions to the organisation. [footnoteRef:86]  Indeed, Member States have limited involvement in the process of setting the institution’s budget and with little or weak oversight over financial management and accountability.[footnoteRef:87] In essence, there is a weak oversight in ensuring that resources are managed and deployed in an effective and prudent manner. Consequently, it fills one and probably the investment community with little confidence that the Investment Court will be adequately funded given that around 59 per cent of the African Union’s budget is provided by international partners, notably the United States, Canada, China and the EU[footnoteRef:88]. Given the lack of sustainable funding, in 2016 the African Union sought to address these problems by trying to introduce a new funding regime that will require a 0.2 per cent levy on imports on Member States in order to move away from reliance on donor countries. This proposal was made in 2016, but it seems little progress has been made given there has been little or no update on the same. Without doubt, there will be significant costs involved in setting up, maintaining and operationalising the Investment Court. With some Member States already struggling to pay yearly contributions, the same problem is likely to arise in relation to the Investment Court. That being the case, and the fact that any proposed institution like the Investment Court will most likely be funded by the African Union, it raises real questions about the long-term funding and viability of any proposed Investment Court.  [85:  African Union, ‘Sustainable Financing’ (African Union, 13 June 2022) <https://au.int/en/aureforms/financing#:~:text=The%20AU%20is%20currently%20not%20financed%20in%20a,not%20pay%20their%20yearly%20contributions%20to%20the%20institution.> accessed 21 November 2024]  [86:  ibid. ]  [87:  ibid. ]  [88:  See M Sow, ‘Commentary Figure of the Week: The African Union introduces a new funding Structure’ (Brookings, 27 July 2016)  <https://www.brookings.edu/articles/figure-of-the-week-the-african-union-introduces-a-new-funding-structure/#:~:text=The%20African%20Union%20heavily%20relies%20on%20foreign%20donors,United%20States%2C%20Canada%2C%20China%20and%20the%20European%20Union.> accessed 21 November 2024.] 

Furthermore, lessons must also be learnt from the African Court on Human and Peoples’ Rights (Human Rights Court) which has seen an extremely low level of participation from Member States. It was set up in 1998 and the relevant protocol came into force in 2004, [footnoteRef:89]  and  between 2006 and 2008, the Human Rights Court dealt principally with operational and administrative issues.[footnoteRef:90]    Whilst 34 States have ratified the Protocol in relation to the Human Rights Court, only 8 Member States have deposited the declaration recognising the competence of the same to hear cases directly from NGOs and individuals.[footnoteRef:91] In fact, in the last 7 years, 4 Member States withdrew their declarations.[footnoteRef:92]  Indeed, these events strengthen our argument that in the short to medium term an Investment Court is not the answer.  The challenge involved in setting up an Investment Court is clear to see given that a Court that was created in 1998 only became fully functional in 2010. This is a clear indication that there are a number of hurdles to navigate before an Investment Court can be set up and negotiators do not have the luxury of waiting for 12 years before the same becomes operational if AfCFTA is to succeed.  [89:  African Court on Human and Peoples’ Rights, ‘Welcome to the African Court’ <https://www.african-court.org/wpafc/> accessed 21 November 2024.]  [90:  ibid. This includes issues such as developing the Structure of the Court, preparing its budget and drafting its rules and procedures. ]  [91:  From June 2010, the Human Rights Court, can hear cases filed by the Africa Commissions on Human Rights, State Parties to the Protocol, African Intergovernmental Organisations, Non- Governmental Organisations with observer status with the African Commission and individuals can file cases directly provided they are suing a State that has deposited a declaration recognising the Human Rights’ Court jurisdiction.   The first inter-State application was filed in August 2023 between Democratic Republic of Congo and Rwanda and a public hearing took place in February 2025.     ]  [92:  ibid. Rwanda withdrew in 2017, Tanzania in 2019, Cote d’Ivoire and Benin in 2020. ] 

Apart from having a sustainable funding structure, it is also important that any Investment Court functions efficiently. A potential consequence of lack of adequate funding is delay if the Investment Court is under resourced. Under resourcing may manifest itself in terms of lack of funding, workforce and operationalising expertise. As part of an efficient system any Investment Court must be able to deal with cases without delay. Ultimately, delays in proceedings will compromise the effectiveness and efficiency of the system and reduce investors' confidence in the mechanism. A related issue is training and capacity building. The quality and qualification of judges that will staff the Investment Court are particularly important. Given the ever-evolving nature of investment treaty, having judges with the relevant expertise[footnoteRef:93] will be a key part of both efficiency and effectiveness. It will be futile to have an Investment Court with judges with little or no experience of investment related disputes. This makes it imperative that appointees to the Investment Court cannot and must not be political appointees but individuals with the relevant experience and expertise. Any politicisation of the appointment system will only serve to weaken the level of confidence in the same. Consequently, in the short to medium term, the factors discussed above make an Investment Court less attractive.  [93:  This will involve knowledge such as international economic law, public international law.] 


C. The Creation of an Investment Court Else Where: Some food for thought

Although this paper is about AfCFTA, it is worthwhile examining attempts elsewhere to create an Investment Court as this will assist in understanding some of the challenges that must be navigated in relation to the same. In 2015, the EU conducted a public consultation on the use of ISDS in Trans-Atlantic trade and investment partnerships and received 145,686 responses, most of which opposed the implementation of the ISDS mechanism, describing it as a threat to democracy.[footnoteRef:94]  As a result, the EU has been exploring the creation of a Multilateral Investment Court (MIC)  that allows private investors to institute claims directly against States, but with an initial tribunal and Appellate Body where judges are appointed for fixed terms, paid salaries, and restricted from acting as counsel in other matters.[footnoteRef:95]The  (EU) subsequently began negotiations on establishing  a MIC  with the objective of having a single, multilateral institution for investment dispute resolution, which is covered by all the bilateral agreements in place.[footnoteRef:96]  The reason for this is  to ensure the presence of a system that would cater  for the concerns[footnoteRef:97] of stakeholders in international investment and restore their confidence in international investment agreements.[footnoteRef:98]  The MIC focuses on providing a judicial procedural framework and does not touch the substantive laws of the ISDS mechanism .[footnoteRef:99] However,  this is a weakness in our view and is addressed later.  [94:  European Commission, ‘Online public consultation on investment protection and investor-to-state dispute settlement (ISDS) in the Trans-Atlantic Trade and Iinvestment Partnership Agreement (TTIP), (Report, 2015) 2-3 and 8-10.]  [95:  European Parliament, Multilateral Investment Court Overview of the reform proposals and prospects (2020) ˂https://www.europarl.europa.eu/RegData/etudes/BRIE/2020/646147/EPRS_BRI(2020)646147 EN.pdf ˃ accessed 7 November 2024.]  [96: European Commission, The Multilateral Investment Court Project.]  [97:  These concerns/criticisms are addressed later under ISDS. ]  [98:  European Parliament, Multilateral Investment Court (MIC) In “a stronger Europe in the world” Legislative Train schedule <www.europarl.europe.eu/legislative-train/theme-a-balanced-and-progressive-trade-policy-to-harness-globalisation/ >]  [99:  ibid.] 

Since then, the Investment Court System (ICS) has been included in the recent trade and Investment Agreements with Canada, Vietnam, Singapore, and Mexico.[footnoteRef:100]  The ICS provides for a permanent first instance tribunal and then an appellate tribunal to be established from a pre-selected roster of tribunal members.[footnoteRef:101] It is however important to note that the ICS currently provided for in the recently negotiated Investment Agreements with Canada and others is a Bilateral Investment Court system with plans to transition into a permanent MIC.[footnoteRef:102]The current status of the MIC is that negotiations for its establishment are currently ongoing within the framework of the Working Group III; the Investor-State Dispute Settlement Reform of the UNCITRAL. The working group has been mandated to identify the existing concerns and limitations of the ISDS, consider the possibility of a reformation in terms of any of the concerns and where reformation is desirable, proffer relevant solutions that would be recommended to the UNCITRAL.[footnoteRef:103]  The proposed changes by the working group have been classified into six categories.[footnoteRef:104] The exact design, functions and technicalities of the MIC  will depend on the outcome of these ongoing negotiations.  However, States like the US,[footnoteRef:105] Chile, Russia and Japan have since opposed the establishment of the MIC on several basis, preferring the adoption of bilateral tools and drafting techniques to address the problems of the ISDS mechanism.[footnoteRef:106] Consequently, alternatives are also being considered at the UNCITRAL negotiations, including the establishment of a stand-alone review mechanism or a multilateral advisory center.[footnoteRef:107] [100: Art 8.29 EU–Canada Comprehensive Economic and Trade Agreement (“CETA”), Art 3.12 EU–Singapore Investment Protection Agreement (“IPA”), Art 3.41 EU–Vietnam IPA, and section C of the chapter on investment of the revised EU–Mexico Global Agreement.]  [101:  ibid.]  [102:  European Parliament (n96). M Bugenberg & A Reinisch ‘Towards a Multilateral Investment Court’ (2021) https://www.researchgate.net/publication/348999725_Draft_Statute_of_the_Multilateral_Investment_Court. See also Bugenberg (n108).]  [103:  This UNCITRAL group was mandated 2017. ]  [104:  The appointment and ethics of the arbitrators and adjudicators, Cost management and related procedures, Third-party funding, MIC, Tribunals, standing and ad hoc multilateral mechanisms, Involvement of Treaty Parties in treaty interpretation and control mechanisms and lastly prevention and mitigation of disputes.]  [105:  Bugenberg (n102) 15. ]  [106:  Croisant Guillaume, “Multilateral Investment Court”  <Multilateral Investment Court (jusmundi.com)> accessed 02 November 2024. A former leading judge of the ICJ has also voiced concerns about the MIC because it could be subject to political bias. ]  [107:  ibid.] 

A draft statute of the Multilateral Investment Court was published in 2020,[footnoteRef:108] but it is important to note that this draft is not an adopted official treaty or international instrument, it is simply a draft document “to stimulate discussions and to demonstrate that it is possible to create a   MIC on the basis of a treaty”.[footnoteRef:109] The draft statute seeks to enshrine efficiency, transparency, consistency, and the rule of law. It also incorporates the UNCITRAL Transparency Rules in treaty-based Investor-State Arbitration and stipulates that the MIC may regulate its own procedures and rules as needed in the case of future disputes.[footnoteRef:110]  What this demonstrates is that setting up any form of an Investment Court will be challenging, time-consuming and will not be achieved quickly given this process has been ongoing since 2017. That said, there is a crucial difference between the attempts to set up a MIC and AfCFTA. This is because in relation to the former, they can afford to take their time given that there are existing dispute resolution mechanisms in place to resolve disputes under BITs or similar agreements. However, in relation to AfCFTA there is currently no functioning dispute resolution system under the Investment Protocol and the negotiators do not have the luxury of time in setting up an Investment Court. This supports our proposition that in the short to medium term, this is not the solution.  [108:  M Bugenberg & A Reinisch, ‘Draft Statute of the Multilateral Investment Court’ in  M Bungenberg & A Reinisch, From Bilateral Arbitral Tribunals and Investment Courts to a Multilateral Investment Court (Springer, 2019) 2 https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/bungenberg_reinisch_draft_statute_of_the_mic.pdf .]  [109:  ibid. ]  [110:  ibid, for a full discussion of the statute see Bugenberg (n108).] 


[bookmark: _Toc144182853]IV. ISDS MECHANISM AND INVESTMENT DISPUTES 

Before examining option (d) in detail, it is helpful to discuss the ISDS system briefly and the ongoing controversies surrounding the same to contextualise the discussion. Although ISDS is not provided for in AfCFTA or the Investment Protocol, it gives private investors the right to bring “treaty claims” before an arbitral tribunal for breaches of any investment protections the host State may have guaranteed to the foreign   investor under a BIT. Such disputes are predominantly resolved under the auspices of ICSID although some BITs may provide for UNCITRAL,[footnoteRef:111] ICC,[footnoteRef:112] and SCC.[footnoteRef:113]   Most African countries are Parties to the ICSID Convention with the exception of Libya, South Africa and Equatorial Guinea, whilst Guinea Bissau, Namibia and Ethiopia are signatories but yet to ratify.[footnoteRef:114] There are currently 852 Bilateral Investment Treaties involving African States,  515 are currently in force and 173 are intra -African.[footnoteRef:115] These BITs and indeed national and regional agreements[footnoteRef:116] govern foreign investments across Africa.  Given that investment law transcends international law, domestic law, and more recently human rights law,[footnoteRef:117] it is no surprise that both private investors and State actors are involved in investment treaty claims. This makes this area of law unique when one considers that once a State enters into a BIT and gives its consent to a particular dispute resolution mechanism, it loses its Sovereign immunity and to some extent its sovereign regulatory powers. This has led to concerns not only in relation to loss of sovereignty but also the legitimacy of foreign investment law and how it has been applied over the years. Consequently, ISDS is perceived as weakening the powers of States to enact new regulations, irrespective of what their intentions are. The ability to bring investment treaty claims based on BITs could mean governments refrain from enacting key policies. This concern was highlighted in two cases, Philip Morris v Australia[footnoteRef:118] and Philip Morris v Uruguay.[footnoteRef:119] The two cases concerned investment treaty claims that arose from regulations by the States to regulate public consumption of tobacco by introducing plain packaging and health warnings on tobacco products. In relation to the former, the tribunal declined jurisdiction on the basis that the claim was an abuse of right given that the claimant underwent a corporate restructuring when it was clear that a dispute was inventible to gain protection under the BIT. In the Uruguay case, the tribunal did accept jurisdiction but by a majority of two to one [footnoteRef:120] held that the measures complained about by the claimant were health protection measures and were legitimate. Nevertheless, these cases did generate public awareness and were seen as an attempt by the Claimant to curtail host States from enacting regulations that were in the best interest of public health. There is also a perception that BITs place obligations on host States with little or no obligation on the investor[footnoteRef:121] and particularly so under the old generation BITs. In any event, given that BITs are freely negotiated between Parties, and the host States will be giving up some sovereignty, it is imperative that BITs are properly negotiated and are kept under constant review. As will be demonstrated below, if a better balance is struck in BITs, this will help address the existing imbalance and some of the criticisms.  [111:  See for example Art 9(d) of Ethiopia and Netherlands BIT.]  [112:  See for example Art12(3) of the Belgium – Luxembourg BIT with Montenegro. ]  [113:  ibid. ]  [114:  ICSID, ‘Database of ICSID Member States’ (ICSID 2024) <https://icsid.worldbank.org/about/member-states/database-of-member-states> accessed 9 November 2024.]  [115: African Union, ‘The AfCFTA Investment Protocol – A potential game changer for the African continent?’ (African Union, May 2023) <https://au-afcfta.org/2023/05/the-afcfta-investment-protocol-a-potential-game-changer-for-the-african-continent/> accessed 28 November 2024.]  [116:  There are a number of Regional Agreements such as Ecowas Community Rules on Investment (2008), Southern African Development Community, SADC 2012, Common Market of Eastern and Southern Africa (COMESA), Intergovernmental Authority and Development (IGAD) and East Africa Community just to name a few.]  [117:  This is particularly the case in the extractive industries where rights of and livelihood of local communities are being affected.]  [118:  PCA Case No 2012-12.]  [119:  ICSID Case No ARB/10/7.]  [120:  The arbitrator appointed by the claimant issued a dissention opinion. ]  [121:  This issue is examined later given the new approach adopted in relation to the new generation BITs. ] 

A. ISDS and African States
Fifteen out of the first twenty-five states that were registered with ICSID after its inception involved African States.[footnoteRef:122] In 2023 ICSID registered a total of 57 new cases under its rules. Of these 57 cases, sub-Saharan Africa accounted for 12 per cent, while the Middle East and North Africa accounted for 7 per cent. [footnoteRef:123] While there has been no actual statistics on the success rate of African countries in defeating ICSID awards, it is the case that the bulk of criticisms the ISDS faces under the ICSID is from the African countries and this can only be an indication that this dispute settlement mechanism has not been so favorable, particularly to African countries.[footnoteRef:124]  [122:  P-J Le Cannu. ‘Foundation and Innovation: The Participation of African States in the ICSID Dispute Resolution System’ (2018) ICSID Review 33(2).]  [123:  ICSID Annual Report 2023. ]  [124:  N Tarawali, ‘Towards or Away from Investment Treaty Arbitration in Africa’ (2019) Emerging Markets Restructuring Journal 9. The author suggests that there is a general perception of the ISDS mechanism being biased against African countries, and highlights some of the criticisms. However, the author also notes that “upon closer analysis of some of these complaints, the position becomes less clear cut”.] 

As a result of the criticisms and concerns, some African countries have sought to alter their position in relation to ISDS. South Africa passed the Protection Investment Act in 2015 which came into force in July 2018 which is an attempt to codify its BITs and relationship with foreign investors. It terminated BITs with Denmark, Spain, Germany, Belgium, Luxembourg and Netherlands. Section 13 of the Act[footnoteRef:125]  provides for mediation then domestic remedy and then South Africa may consent to Arbitration with the home State of the investor. This mirrors an SSDS provision. Given that the 2015 Act only came into force in 2018, it appears to be the case that there are no reported cases that have invoked the dispute resolution mechanism under Section 13 and the success or otherwise of same remains to be seen. [125:  Section 13 sets out the dispute resolution process to be followed by a foreign investor in the event of a dispute. ] 

In 2017 Tanzania passed the Wealth and Resources (Permanent Sovereignty Act 2017) which prohibits investors from arbitrating internationally in relation to disputes arising from natural wealth and resources. The upshot of this is that disputes from this sector must be litigated in Tanzania or arbitrated locally in accordance with Tanzania law. At the time, there was a feeling that this may deter foreign investors which could ultimately   harm the inflow of FDI into Tanzania. According to the Bank of Tanzania’s report for 2018, FDI declined to 1.4 billion Dollars in 2017 having peaked at 1.9 billion dollars in 2015.[footnoteRef:126] It is difficult to categorically infer that the decline is attributable to the 2017 Act, but it is reasonable to assume that the 2017 Act may have played a role. However, Tanzania subsequently passed the Tanzania Arbitration Act 2020.[footnoteRef:127] The new Arbitration Act, does not repeal[footnoteRef:128] the Sovereignty Act of 2017 but it does make a subtle change, as Article 11 of the  same has been amended.[footnoteRef:129] Disputes arising in relation to natural wealth and resources can now be arbitrated under the auspices of foreign arbitral institutions, but the arbitration must be conducted in Tanzania. Given that the current position is that, for any arbitrator to be appointed, that person must be accredited as an arbitrator in Tanzania, the choice and pool of arbitrators for wealth and natural resources disputes remain very limited.[footnoteRef:130] [126:  Bank of Tanzania Report, Tanzania Investment Report 2018. ]  [127:  Act No2 of 2020. This Act came into force on 18 January 2021. ]  [128:  JJ Ngowi, ‘The New Tanzanian Arbitration Act: A Challenge to Party Autonomy’ (2022) Alternative Dispute Resolution Journal 10(1) p263-271.]  [129:  See Section 100. ]  [130:  ibid 128. ] 


B. Criticisms of ISDS: Legitimacy/Transparency

Having discussed ISDS and BITs which give rise to investment disputes it is worth considering some of the criticisms levelled against ISDS as a dispute resolution system and the issues that have caused discontent.[footnoteRef:131] Whilst these issues have been rehearsed over time, it is worth examining them here briefly so as to  contextualise the discussion as to why a reformed form  of ISDS should be adopted.  Critics have expressed that lack of transparency contradicts States’ public interest and accountability.[footnoteRef:132] The issue here is whether a private arbitral tribunal should be determining investment disputes with significant regulatory and financial consequences for the host State. The authors agree that the mechanism for resolving these disputes should not be shrouded in secrecy[footnoteRef:133] as investor-state disputes are public matters. This is because they often affect a State's   resources given that arbitral awards are often settled with public funds and its ability to make new policies or alter existing ones.[footnoteRef:134]  [131:  C Giorgetti, ‘Independence and Impartiality in Investment Dispute Settlement: Assessing Challenges and Reform Options’ (2020) The Journal of World Investment and Trade 21 (2-3) 441-474. P Dagadu, ‘Investor-State Dispute Settlement (ISDS): Reform proposals and their Associated Hidden Risks’ (2019) International Journal of Law 5 37-41. 10.1787/5k46b1r85j6f-en.]  [132: UNCTAD, ‘Investor-State Dispute Settlement - UNCTAD Series on Issues in International Investment Agreements II’ (UNCTAD, 2014) p. 26; European Commission, ‘Factsheet on Investor-State Dispute Settlement (Europa, 2013)12, <http://trade.ec.europa.eu/doclib/docs/2013/october/tradoc_151791.pdf.> Countries and organizations that have criticized the ISDS for lacking transparency include the United Nations Conference on Trade and Development (UNCTAD) the EU and Australia.]  [133:  See for example Biwater Gauff (Tanzania) Ltd. v United Republic of Tanzania ICSID Case No. ARB/05/22 where the tribunal   refused to make public an important Procedural Order that it had issued. ]  [134:  European Parliament - Directorate-General for External Polices Police Department, ‘In Pursuit of an International Investment Court: Recently Negotiated investment chapters in EU Comprehensive FTA in comparative perspective’ (European Parliament, July 2017) ˂https://www.europarl.europa.eu/RegData/etudes/STUD/2017/603844/EXPO_STU(2017)603844_EN.pdf˃ accessed 13 November 2024.] 

To this end, the issue of confidentiality in commercial arbitration is different to that in investment treaty arbitration. Confidentiality is one of the key tenets of arbitration as proceedings are normally held in private and resulting awards are also normally not published although this is now changing.[footnoteRef:135] In the former, it normally involves commercial Parties that have agreed to resolve their dispute in a certain way. With an investment treaty, given that this could involve a sovereign State, and could impact on the finances of the State, it is indeed right that resolving investment disputes must be transparent. In relation to ISDS, arbitral hearings are closed to the public but a tribunal can allow non- Parties to observe hearings provided there are no objections from the Parties.[footnoteRef:136]  ICSID must publish information about the commencement and progress of cases administered by the center.[footnoteRef:137]  It is not mandatory to publish ICSID awards but these can be published with the consent[footnoteRef:138] of the Parties.[footnoteRef:139]  However, where consent is not given,  there is an obligation on ICSID to publish excerpts of legal reasoning of awards. [footnoteRef:140] In any event, many ICSID awards, and Procedural Orders by tribunals are now published on its website.  [135:  In its December 2018 note to Parties and arbitrators, the ICC revised its approach to publication of awards. From 1st January 2019, the ICC may publish awards, but the Secretariat will inform the Parties at the time of the notification of the awards. The award may be published in full after two years of the notification. The secretariat has discretion as to whether an award is published, and parts of the award may be anonymised or redacted. ]  [136:  Rule 65 of ICSID Arbitration Rules. ]  [137:  Reg 26, ICSID Administration and Financial Regulations 2006. ]  [138:  Consent can be express or implied. See ICSID Arbitration Rules 2022, Rules 62(1), (2) and (3). ]  [139:  Art 48(5) of the ICSID Convention.]  [140:  Rule 62(4) of ICSID Arbitration Rules 2022. ] 

Linked to the issue of transparency, is third party participation.[footnoteRef:141]A key plank of arbitration is that Parties must give their consent to participation in the arbitration proceedings. Hence, only Parties to the arbitration agreement can be Parties to the arbitral proceedings. Given the nature of investment treaty arbitration and the need for transparency, this then raises the question whether Parties that are affected by the actions of the foreign investor and potentially by any resulting award should be allowed to participate in the arbitral process. Normally such participation will be in the form of filing an amicus brief or a written submission. Since 2006, [footnoteRef:142] a non-party may file an amicus brief. In  Eni International BV & Nigerian Agip Exploration Nigeria v Federal Republic of Nigeria[footnoteRef:143]   the tribunal allowed third party submissions on the basis that the petitioners’ input might assist the tribunal in better understanding certain aspects of the case.[footnoteRef:144] However, the tribunal rejected the assertion of the petitioners’ that they would be able to provide the tribunal with a different legal perspective of the transaction independent of the Parties.[footnoteRef:145] In  Bernhard Von Pezold & others  v Republic of Zimbabwe,[footnoteRef:146] the tribunal rejected the Amicus Curie participation because it was not persuaded of the relevance of the evidence to be presented.[footnoteRef:147]The EU commission has also been permitted to make submissions to tribunals in relation to BIT and Energy Treaty claims as Third Parties.[footnoteRef:148]  [141:  For an in-depth discussion of third-party participation see E De Brabandere, T Gazzini & A Kent, ‘Public Participation and Foreign Investment Law from the Creation of Rights and Obligations to Settlement of Disputes (2021) Nijoff International Investment Law Series 16 2021. See also, A Kent, ‘The Evolving Concept of Public Participation from Rio to Mauritius in E De Brabandere, T Gazzini & A Kent (eds) Public Participation and Foreign Investment Law from the Creation of Rights and Obligations to Settlement of Disputes in Public Participation and Foreign Investment Law (Brill| Nijoff Publishing, 2021).]  [142:  Under the 2006 ICSID Arbitration Rules, this was provided for under Rule 37(2). This is now contained in Rule 67 of the 2022 Rules. See also Rule 68 which allows a non-disputing party to make submissions relating to the interpretation of the treaty in issue. ]  [143:  ICSID Case No Arb/20/41, procedural Order no 4, decision on petition under ICSID Arbitration Rule 37(2).]  [144:  At para 54.]  [145:  At para 55. ]  [146:  ICSID ARB/10/15.]  [147:  Procedural Order No2 26 June 2012. See also Bi water Gauff v Tanzania, Award 24 July 2008. ]  [148:  See for example, Adamakopoulous v Cyprus, Decision on Jurisdiction February 2022, paras 28, 40, 42-44, 139-149. However, in Baywa v Spain, permission was refused by the tribunal because it was not convinced that a submission by the EC would add to the sum total of available information as to intra-EU jurisdiction under the ECT in the terms of Rule 37(2)(a), while it would most likely cause additional costs to the Parties.  Decision on Jurisdiction, Liability and Directions on Jurisdiction, 2 December 2019, paras 16-18, 30-1, 52-54.] 


C. Inconsistency in Decision-Making

 ICSID tribunals sometimes render inconsistent decisions[footnoteRef:149]. This is evident in a number of cases including cases involving the interpretation of umbrella clauses.[footnoteRef:150] The problem of inconsistency might be due to the nature of the tribunal being ad hoc, and a lack of a formal doctrine of stare decisis in public international law.[footnoteRef:151] In general there is no doctrine of precedent in international arbitration and investment treaty arbitration is the same. Earlier awards are often cited in subsequent proceedings and are persuasive in nature and not binding on subsequent tribunals and tribunals have made clear that they are not bound by previous awards.[footnoteRef:152] That said, tribunals do recognize that it is useful to consider and follow previous decisions where the two tribunals share the same views.[footnoteRef:153]This issue has been a major focus of the United Nations Commissions on International Trade Law (UNCITRAL) Working Group III working on the ISDS reform.[footnoteRef:154] The Working Group III has concluded that the obvious cases of inconsistency occur in cases where the same customary rule of international law or the same investment treaty is interpreted differently and there are no grounds for the distinction.[footnoteRef:155] Whilst the authors agree that there has been a degree of inconsistencies  in decided cases, however, it is worth noting that inconsistency cannot be  completely eradicated from the dispute process. Afterall, Court decisions are sometimes inconsistent. What also makes consistency more difficult is that tribunals are asked to interpret BITs, some which are similar in wordings and others are different. With over 3,00 BITs[footnoteRef:156] there will be differences in the text, factual situations, circumstances, and evidence before the tribunal, thereby making consistency more challenging. What is important and needs to be improved is the degree of such inconsistencies. [149:  J Arato, ‘Parsing and Managing Inconsistency in Investor-State Dispute Settlement’ (2020) Journal of World Investment and Trade 21 Brooklyn Law School, Legal Studies Paper, 631, Available at SSRN: <https://ssrn.com/abstract=3522483> ]  [150:   For example, some cases on Umbrella Clauses took a wide interpretation of such clauses e. g SGS v Philippines, Decision on jurisdiction 29 Jan 2004, Noble ventures v Romania, Award 12 October 2005 Eureko v Poland, partial Award 19 August 2005. Other Tribunals took a more restrictive approach in cases like SGS v Pakistan, Decision on Jurisdiction 6 August 2003, Elpaso v Argentina, Decision on Jurisdiction 27 April 2006 and Pan America v Argentina, Decision on preliminary objection 27 July 2006. Similar inconsistencies can be seen in relation to the interpretation of the Most – Favoured – Nation clauses. See A Wan, ‘The Interpretation and Application of Most – Favoured- Nation Clause in Investment Arbitration’ (2022) World Trade Institute Advanced Studies 12 accessed 7 November 2024. ]  [151:  See (n 150). ]  [152:  AES v Argentina, decision on Jurisdiction 26 April 2005 paras 17-33. SGS v Philippines, Decision on Jurisdiction, 29 January 2004 para 97. Romak v Uzbekistan, Award 26 November 2009 paras 170-171. ]  [153:  AES v Argentina at par 30. See also Saipem v Bangladesh, Decision on Jurisdiction 2007 at par 67. ]  [154:  This working group was mandated in 2017 to identify concerns regarding ISDS. See United Nations Commission on International Trade Law, ‘Report of Working Group III (Investor-State Dispute Settlement Reform) on the work of its forty-eighth session (New York, 1–5 April 2024).]  [155:  C Brown, ‘Lack of Consistency and Coherence in the Interpretation of Legal Issues’ (2019) European Journal of International Law, 5  <https://www.ejiltalk.org/lack-of-consistency-and-coherence-in-the-interpretation-of-legal-issues/> accessed 8 November 2024]  [156:  Investment Policy Hub, ‘IIA Navigator update: new treaties, in force dates and terminations’ (UNCTAD,13 April 2023) <https://investmentpolicy.unctad.org/news/hub/1716/20230413-iia-navigator-update-new-treaties-in-force-dates-and-terminations>.] 


D. Appeal Mechanism 

In commercial arbitration, awards are generally seen as final and subject to limited grounds of appeal and ISDS is also the same.[footnoteRef:157]  Finality allows for expeditious and efficient settlement of disputes with limited opportunity to challenge awards and delay the arbitral process. Nevertheless, it is also important that finality should not be at the expense of due process and tribunals reaching the correct decision. Given the nature of ISDS discussed above, it is important there must be an oversight over the decisions emanating from ISDS. The issue is whether this should be done in an insular manner (as is currently the case under ICSID) or externally by a Court. There have been attempts to introduce an external appeals system over the years and more recently through ongoing discussions in relation to creating a MIC. In fact, as far back as 2005 ICSID considered changes to its appeals procedure, but these were not taken forward.[footnoteRef:158]   It is often said that ICSID lacks an appeal system.[footnoteRef:159]  The lack of a Court appeal system has also been a driving force for the proponents of MIC and as a reason for inconsistency in decisions. Article 53 of the ICSID Convention provides that an ICSID award shall be binding and shall not be subject to any appeal except for those provided for by the ICSID Convention. Whilst it is the case that there is no review of ICSID awards by any Court or an external institution, it does have its own insular or self-contained system. Its self-contained system operates by a party seeking an annulment proceeding under Article 52 of the ICSID Convention and the narrow grounds upon which the same may be sought. [157:  In commercial arbitration appeals on a point of law are normally excluded by the Parties and grounds of appeal normally relate to lack of jurisdiction and lack of procedural fairness. For example, under section 69 of the English Arbitration Act 1996, Parties can exclude the right of appeal on a point of law. Institutional rules such as ICC and LCIA provide that awards shall be binding and rights to recourse are waived as long as such waiver can be validly made. See Art 35(6) of the ICC Rules and Art 26.8 of the LCIA. See also Art 46 of the SCC Rules. ]  [158:  See ICSID Working Paper, Suggested Changes to the ICSID Rules and Regulations, 12 May 2005 at par 4. https://icsid.worldbank.org/sites/default/files/publications/Suggested%20Changes%20to%20the%20ICSID%20Rules%20and%20Regulations.pdf ]  [159:  See Arts 52(2) and (3). ] 

Another criticism of the ISDS is the potential lack of independence and impartiality of arbitrators given that they are appointed on an adhoc basis by the Parties for each dispute. This has raised questions about the independence and/or impartiality of arbitrators. There is also the issue of “double hatting” where an arbitrator may also be acting as counsel or an expert in other cases involving one of the Parties before them or may have an ongoing relationship with one of the Parties. This may also create an impression of lack of independence and raise potential conflict issues. However, instruments such as the IBA Guidelines on Conflict of Interest in International Arbitration are often relied upon by arbitrators and arbitral institutions. Arbitral institutions and ICSID seek to ensure that issues of potential conflict are disclosed at the time of confirming appointment.[footnoteRef:160] Perhaps because of these criticisms the ISDS mechanism has been missing in some recent BITs signed by African countries. The Brazil-Malawi BIT of 2015, Angola-Brazil BIT of 2015 and Brazil-Ethiopia BIT of 2018 all make provisions for only SSDS mechanisms. [160:  See for example Rule 19(3) (b) of ICSID Rules, 2022 version, Articles 5.4 and 5.5 of the LCIA Rules. Article 13(2) of the ICC Rules, confirm that party appointed arbitrators are still subject to confirmation by the Secretary General who may reject such confirmation and refer to the ICC Court if there are justifiable doubts as to impartiality and independence of the potential appointee. It is worth noting that many lawyers and/or professionals have high professional standards and are regulated by various professional bodies and held to high ethical standards. ] 


E. Can ISDS Evolve to Address the Criticisms it Faces?

Having examined the criticisms of ISDS, this section discusses some of the attempts being made to address them. In relation to transparency there have been two key developments- the 2013 UNCITRAL Rules on Transparency, and the Mauritius Convention on Transparency. The UNCITRAL 2013 Rules on Transparency makes it mandatory that submissions, decisions and awards are published in proceedings conducted under the auspices of UNCITRAL.[footnoteRef:161] Furthermore, Article 4 of the same envisages that a third party not a party to the dispute may be allowed to file written submissions with the arbitral tribunal regarding a matter within the scope of the dispute.[footnoteRef:162] Article 5  provides that a  non-disputing party that is a party to the treaty under consideration may also file submissions.[footnoteRef:163] It is however the case that the 2013 rules  apply to treaties concluded on or after 1 April 2014. The Mauritius Convention on the other hand extends the scope of publication to all investment treaty arbitrations between signatory States of the Mauritius Convention and extends to treaties pre-1 April 2014. Although the Mauritius Convention came into force on 18 October 2017, it is evident that the ratification process has been slow given that as of September 2021 only 9 States[footnoteRef:164] have ratified the same.  [161:  Art 3(1) of the UNCITRAL Rules on Transparency. ]  [162:  See Art 4(1). ]  [163:  See Art 5. ]  [164:  Australia, Benin, Bolivia, Cameroon, Canada, Gambia, Iraq, Mauritius and Switzerland. ] 

[bookmark: _Hlk172358231] 	In relation to independence/impartiality in  February 2024, UNCITRAL published its Code of conduct for Arbitrators in International Investment Dispute Resolution.[footnoteRef:165] This Code seeks to “provide guidelines to arbitrators, candidates and former arbitrators as well for disputing Parties and States in applying the Code”.[footnoteRef:166] Some of the key provisions are Articles 3, 4 and 5.  Article 3 deals with independence and impartiality and states that Arbitrators must not act in way that will call into question their independence or impartiality.  Article 4 seeks to limit arbitrators acting in multiple roles concurrently. It provides that an “Arbitrator shall not act concurrently as counsel or expert witnessed involving the same measures, same or related Parties or the same provisions of the same instrument of consent.” It also provides for a cooling period of between 1 and 3 years before the arbitrator can act.[footnoteRef:167]  Article 5 seeks to ensure that the arbitrators act in a diligent manner. In terms of disclosure, an arbitrator should disclose any professional, financial or personal relationship in the previous five years with any of the Parties, its legal representatives, other arbitrators or third-party funders.[footnoteRef:168]  Although this is a Code that lacks any enforcement sanctions, it must be welcomed. When one considers an instrument like the IBA Guidelines on Conflict of Interest in Arbitration has served the arbitral community very well and it is heavily relied upon despite not having been backed by any enforcement sanctions. There is no reason why the Code of Conduct should not be equally effective. Sometimes, soft law may be more effective than Treaties or sanction backed Instruments.  [165:  UNCTRAL Code of Conduct for Arbitrators in International Investment Dispute Resolution, United Nations, Vienna 2024.]  [166:  See commentary on UNCTRAL Code of Conduct for Arbitrators in International Investment Dispute Resolution,
United Nations, Vienna 2024.]  [167:  See Arts 4(2) to (4). ]  [168:  See Art 11. ] 


 V. ISDS AS A DISPUTE RESOLUTION MECHANISM- FURTHER COMMENTS
Whilst the authors acknowledge the issues with ISDS and the problems must continue to be addressed, the role BITs play should not be underestimated. This is because many of the first-generation BITs adopt very similar language suggesting that little negotiations occurred. The first BIT was signed in 1959 between Pakistan and Germany, and it is still in force. Surely such an instrument cannot be fit for purpose given the various developments that have occurred since it was signed. It is evident that more thought has been put into the new generation of BITs like the Nigeria and Morocco BIT which was signed in 2016 but not yet in force.[footnoteRef:169] One will note that controversial clauses such as umbrella clauses which have the potential to lift a “contractual claim” to a treaty claim[footnoteRef:170] are fast disappearing from the new generation BITs. Furthermore, the new BITs are placing obligations such as human rights, labour and anti-corruption obligations on investors[footnoteRef:171] with the provisions allowing the host State to sue a foreign investor in its country of domicile.[footnoteRef:172] Furthermore, the new generation BITs are providing for a host State to be able to regulate within its territory to achieve legitimate policy objectives in relation to issues such as health and the environment[footnoteRef:173].   In our view, in order to maintain the balance of BITs and ensure that they are fit for purpose, BITs should contain mandatory review/renegotiation clauses to allow renegotiation every 5 years. In the event that this review is not carried out the BIT should automatically be terminated after 7 years. This approach will help focus minds on renegotiation and allow for events not previously envisaged to be addressed during such review. For example, we are seeing the rapid need to address climate change and States are now committing to reducing carbon emission. Such commitments need to be enforced and will most likely mean legislative changes that could affect foreign investment in the extractive industries. The ability to make such changes could be hampered by threats of breach of BITs given that the first-generation BITs do not provide for States to be able to deal with such situations. Another notable example is the sanctions imposed by certain global north countries on Russia, its state entities and individual because of the Ukrainian war. This also has the potential for investment treaty claims to be commenced.[footnoteRef:174]  Consequently, a review/mandatory renegotiation will allow for greater flexibility and alleviate concerns about loss of regulatory powers by States.  [169:   It is surprising that it remains the case that this BIT is still not in force. It may be the case that Member States are pausing new BITs given recent development under AfCFTA. See (n39). If that is the case, it may never come into force.]  [170:  See SGS Société Générale de Surveillance S.A. v. Islamic Republic of Pakistan, ICSID Case No. ARB/01/13, SGS Société Générale de Surveillance S.A. v. Republic of the Philippines, ICSID Case No. ARB/02/6 ]  [171:  See Art 17 of the Nigeria-Morocco BIT.]  [172:  See Art 20 of the Nigeria-Morocco BIT.]  [173:  See for example Article 8 of the Turkey- United Arab Emirates BIT. This BIT was signed in July 2023, but it is not yet in force. ]  [174:  In 2023, Poland introduced compulsory administration over designated persons assets of a Russian investor and because of the war with Ukraine. Also, recently a $16 billion UNCITRAL claim was commenced against Luxembourg by a Russian -Israeli businessperson in relation to EU sanctions. See Sanctioned businessman files mega-claim against Luxembourg - Global Arbitration Review. accessed 14 November 2024.] 

Furthermore, there has been a clamour for a doctrine of precedent in relation to investment treaty jurisprudence. The doctrine of precedent is a common law creature where earlier decisions rendered by higher Courts bind lower Courts. The rationale is that it allows for consistency and predictability. However, whilst the authors understand this clamour, it might be somewhat exaggerated   because the doctrine of precedent is not inflexible because judges can and do distinguish cases and do not always follow earlier decisions. In addition, it is also possible for a Court to overrule its earlier decision where the previous decision may be wrong.[footnoteRef:175] The doctrine of precedent itself doesn’t guarantee that correct decisions will always be reached and sometimes decisions are wrong which means that other cases will simply end up applying the wrong principles. Given that the doctrine of precedent does not guarantee the right decision, what is perhaps more important is the reasoning and the application adopted in reaching a determination in the award rather than simply following an earlier decision that may have applied the wrong principles. In addition, broad principles are laid down, but decisions cannot be the same given different investment treaties and/or agreements are being interpreted, and the facts and evidence will be case specific. The wordings and provisions of BITs and Investment Agreements are not always identical.  [175:  It is important to note that the general position is still that the Supreme Court will be bound by its own decisions but under the Practice Statement 1966, it may depart from a previous decision if the same is wrong or may lead to injustice.] 

In relation to the MIC, it is also the case that this will not suddenly fix the problems because existing investments will most likely be subject to ISDS arbitration as provided for by the BITs. BITs often contain sunset clauses[footnoteRef:176] so investors will still be able to bring claims within the stipulated time limit in the BIT post termination. Indeed, there are real questions to be asked about the composition of the MIC because normally a Court will be applying pre-existing legislation passed by legislative bodies. It is worth stressing that having an Investment Court filled with arbitrators and simply calling it a “Court” will not necessarily mean it has legitimacy. Legitimacy is predicated on the view that judges are impartial in their decisions, and they have sought to apply the law in an impartial manner free from political interference. It is this perception that leads to the acceptance and respect for such decisions even though one might disagree with the same. In essence, legitimacy is earned overtime. Furthermore, failure to address the imbalances in BITs will simply be doing a disservice. Simply focusing on reforming the judicial framework without addressing the underlying substantive law issues will simply not improve matters under the MIC. Judicial and substantive reform must be addressed in tandem. In any event, under AfCFTA, having the Investment Protocol as the only document should help in addressing the issues around balance, consistency and predictability since tribunals or the Investment Court will only be interpreting one document and not various BITs.  [176:  For example, see Art 22(3) of the Rwanda- USA BIT that provides for a 10-year period. ] 


A. A Modified ISDS

As noted in option (d) above, we argue for a modified ISDS as the pragmatic option. This is because the problems and/or criticisms of ISDS as a dispute resolution mechanism are already well known and are being addressed with initiatives such as UNCITRAL Rules on Transparency, IBA Rules on Conflict in International Arbitration, and the UNCITRAL Code of Conduct in International Investment Dispute Resolution. The issues of legitimacy and privacy can be dealt with by allowing awards under AfCFTA to be mandatorily published without the consent of the Parties. Of course, if there is sensitive government information this can be redacted. Also, if any part of the hearing is sensitive or may be a risk to national security, an application can be made to the tribunal for that part of the proceedings to be held in private. In essence, a presumption of open hearing and publication will be the norm. There should also be a presumption that affected third Parties will be able to make submissions where the same have a real interest in the case. This is already the case under Article 13 of the AfCFTA-DSM Protocol which provides for third party participation. Third Parties have the opportunity to be heard and make written submissions where there is a substantial claim. For example, where the investor might have breached internationally acceptable environmental standards. These provisions can easily be included in the annex of Investment Protocol or indeed the rules that will govern the dispute resolution mechanism. As argued above, the cost, time and efforts needed to set up an Investment Court will invariably mean that it will take time to set up. As a result, we suggest that one of the two leading arbitral institutions in Africa could take on the role of administering AfCFTA related disputes. The Lagos Court of Arbitration or the Kigali Arbitration Center can become a designated center for disputes arising under the Investment Protocol. In the spirit of geographical balance, both Lagos and Kigali could become designated Centers and Parties will then have a choice. These two institutions already have the facilities and infrastructure to provide the required services. What will be needed is a set of Institutional Rules to deal specifically with disputes arising under the Investment Protocol. This will also help to deal with the issues of politization. In addition, the initiatives discussed above, such as UNCITRAL’s Transparency Rules, The Arbitrators’ Code and the Mauritius Convention can easily be adopted either in Annex 1 of any instrument dealing with the final dispute resolution as well as in the rules of arbitration to be adopted. In our view, a great deal of consideration should be given to this option, at least in the short to medium term. 

[bookmark: _Toc144182870]VI. CONCLUSION

This article examined the recently adopted Investment Protocol under AfCFTA and evaluated the various options that the negotiators should consider in relation to the dispute resolution system. Indeed, the importance of an effective, efficient and pragmatic dispute resolution system under AfCFTA cannot be overstated and the success or otherwise of AfCFTA could ultimately depend on the dispute resolution system adopted. The authors acknowledge the difficulty in finding the most efficient, effective and pragmatic option given that no system is perfect but have sought to offer a pragmatic option that would at least, in the short to medium term help AfCFTA achieve its aims and objectives. It was argued that option (a) would not appeal to investors because of potential lack of independence of the local Courts and lack of neutrality. Option (b) would not be acceptable to investors and puts too much power in the hands of the State, and it is not a system designed to resolve Investor State disputes, and it is more suited to trade disputes between States. In any event, as demonstrated above, WTO faces its own crisis and there is no point adopting a crisis ridden mechanism when the aim should be about finding an efficient, effective and pragmatic dispute resolution system. Option (c) whilst laudable is not pragmatic at least in the short to medium term given the amount of effort and financial resources that will be needed to set up such an institution. As demonstrated by the experiences of the Human Rights Court and the ongoing negotiation in relation to the MIC, setting up an investment Court will require substantial funds, time and commitment on the part of Member States of AfCFTA and it is debatable whether Member States have the resources and the appetite to commit to such upfront costs. The setting up of this Court cannot be prolonged and it would be unacceptable to have investment activities in Member States but no mechanism to resolve any disputes that may arise, and, in our view, the   MIC will not necessarily guarantee predictability of cases. 
Consequently, the authors argued for a reformed ISDS system as the most pragmatic option. This is because the problems and criticisms of ISDS are well known and there are several steps that have already been taken to address the same. Issues like transparency, independence and third-party participation are already being addressed by instruments such as the Mauritius Convention and the Code for Arbitrators. Perhaps more effort should be directed at strengthening these instruments, getting more countries to sign up and encouraging Parties to adopt them. 
It is our contention that three key issues must be addressed for the Investment Protocol to be successful. First, there must be a balanced Investment Treaty, secondly an effective, efficient and pragmatic dispute resolution system and thirdly, an effective enforcement regime. In relation to the first issue, part of the reason why ISDS is perceived as flawed and biased is because of the BITs in force. Many of the first-generation BITs are not flexible enough to allow States carry out regulatory functions and react to changing economic and social needs of the host State. Indeed, with a single agreement such as the Investment Protocol, this could help in reducing inconsistencies in decisions and ensure more balanced obligation between investors and host States. In relation to the second issue, a pragmatic solution must be found in terms of the dispute resolution, and it is our contention that a reformed ISDS is the most efficient, effective and pragmatic solution in the short to medium term. Finally, as to the third issue, without an efficient enforcement regime, the aims and objectives will most likely not be achieved. AfCFTA provides a real opportunity for Africa to grow intra-African trade and lift millions out of poverty and the Investment Protocol is central to this. It is hoped that this opportunity will not be missed, and the negotiators of Annex 1 will be pragmatic. 




