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*Comp. Law. 76 Introduction

This article follows on from the discussion on establishing a prima facie case and the mandatory bars
in derivative claims.1 First, the second stage of the test will be considered, covering the standard of
proof and how the court as a hypothetical director is meant to analyse board decisions: is the test
objective or subjective? An analysis will follow on corporate social responsibility and its relationship to
derivative claims considering issues such as finance and internal and external responsibilities.

The second stage--section 263(3)

The second stage will become active if it becomes clear that some directors would seek to continue
the claim, as opposed to those claims which no director would seek to continue.2 Franbar Holdings
Ltd v Patel demonstrates some key issues arising from the second stage, such as the standard of
evidence required, are there any considerations under s.263(3) that may override others, and what is
the nature of the test under s.263(3)(b), whether it be objective, subjective or both. Before analysing
these points it will be necessary to establish a few facts from Franbar to aid in the discussion.

Medicentres (M) was a company wholly owned by Franbar (F). F then sold 75 per cent of M to
Casualty Plus (C), along with F and C entering into a shareholders agreement, which granted F the
right to sell the remainder of the shares or the right for C to call for them. Some time later Mr Patel (P)
was appointed to the board by C to M and he was considered to be the catalyst of the disagreements
between F and C. Some of the complaints F made included diversion of business opportunities for F;
the removal of Mr Lalani (L); the failure of P and Dr du Plessis (D) to provide adequate financial
information; the fact that P was considered to be unfit to act as a director owing to, among other
things, his involvement in unlawful conduct concerning insolvent companies, and various other
miscellaneous complaints.

F, at the same time, was pursuing a claim for unfairly prejudicial treatment and a claim for breach of a
shareholders' agreement. They claimed actions taken by C, P and D were done with the aim of
driving down the value of M's share price, leaving the remaining 25 per cent of F's shares to be
purchased at a lower price.

The claim had to survive the second stage of the test where not all factors on the list have to be
considered, just those relevant to the case. Section 263(3)(b) will be of particular importance in a
case as it requires the judge to place himself in the position of a hypothetical director to assess the
importance a person acting in accordance with s.172 would attach to continuing it. The court believed
that a hypothetical director would consider a wide range of factors including: (1) prospects of success;
(2) the ability of the company to make a recovery; (3) disruption to the business by having to
concentrate on proceedings; (4) the costs of the proceedings; and (5) any damage to the company's
reputation and business if proceedings were to fail.3 The court also looked at what evidence was
required to pass the second stage and used the phrase “obvious breach of duty”.
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Obvious breach of duty?

The court in its assessment at the second stage threw up an interesting phrase, which indicates what
the court's approach to derivative claims will be. In Iesini, the court demonstrated that the second
stage was not merely a case of establishing a prima facie case, and that something more would be
required. Furthermore the court mentioned that they had to form a view on the strength of the claim in
order to properly consider s.263(2)(a) and 263(3)(b), but that view can only be provisional, with the
material it has before it, since the action is yet to be tried.4

In Franbar, the applicants believed the claim should be allowed because a hypothetical director would
attach significance to continuing the claim, because otherwise the company would have no other way
of claiming compensation. The court believed this to be troublesome:

“The complaints are not yet in a form in which the hypothetical director might be expected to conclude
that there was an obvious breach of duty. ”5

*Comp. Law. 77 It is possible to see this term “obvious breach” from two perspectives. First, by
requiring there to be an obvious breach, it is possible to sift out the trivial claims. Secondly, obvious
breach is a strict test which is overly burdensome on the claimant, and may lead to cases where
meritorious claims are dismissed.

In Franbar, the court had already conceded that it was likely that the defendants P and D were to
blame for the conduct complained of6 and that directors often will make partially informed decisions,7

but the judge was requiring the claimants to prove an obvious breach of duty. This links back to the
earlier point that although the court did not throw this matter out under s.263(2)(a) they still attached
little weight to continuing it under s.263(3)(b).8 Although a case at the trial stage may lead to different
conclusions, to require the defendants to prove an obvious breach could in many circumstances
deteriorate into a mini-trial. This also raises the question that if a breach of duty has been proved then
it may be over-elaborate to go to court again and establish the same case. There are also
circumstances where proving such breaches may be impossible, which this case can demonstrate. In
Franbar P and D were accused of withholding financial information, which made it impossible for F to
determine whether there had been a breach. It is possible that the court should have adjourned
proceedings9 and made an order for the financial information to be released. However, the power of
the courts to adjourn proceedings to enable evidence to be obtained is considered a particularly
“thorny” issue as to disclosure and information asymmetries that can exist between large and small
shareholders.10 Disclosure orders themselves can be problematic when concerning the length and
cost of a trial. In Kiani, although the defendants had not produced any corroborative evidence, they
claimed they would do in due course since they had not had the time to produce it so far.11 The
defendants, however, had had six weeks to prepare their defence and their motives have to
reasonably be questioned as to why the evidence was taking so long to produce. It is possible that
such a tactic was deployed to increase the length of the litigation to deter the claimants from
proceeding, which is a dangerous precedent to start allowing in light of the objectives of the new
claim.

Stimpson also hints at this strict test at the second stage. The court here mentioned that “some claims
are stronger than others though none of the claims can be said to be more than realistically arguable”.
It is debatable whether having a claim that is realistically arguable should be enough to allow a claim
to proceed. Of course, each case is fact-sensitive and having only one realistically arguable claim
against numerous trivial ones is unlikely to succeed, as seen in Smith. 12 The statement though in
Stimpson suggests that even if you have all claims which are realistically arguable, this still will not be
enough for your claim to proceed, as the courts would look for something beyond realistically
arguable.

It may be that since Iesini demonstrated that something more than establishing a prima facie case at
the second stage is needed,13 the first stage is merely showing a realistically arguable case. Since the
first stage merely requires evidence from the claimant, a claim at the second stage may become less
than realistically arguable based on evidence from the defendants. In Kiani the defendants did not
produce any evidence to support their defence and the claim was allowed. It could be argued that all
the defendants have to do is show some rudimentary evidence to the contrary, for the courts to
determine that a hypothetical director would not attach much weight to a claim since it is not obvious
there was a breach. In Franbar, most of the evidence stemmed from the defendants' statements
rather than strong hard evidence.
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These cases demonstrate the unwillingness of the courts to order disclosure of “internal” documents
and falls in line with pre-2006 case law,14 and also shows what Reisberg believed: that “litigants will
still have to face up to traditional suspicions of the English courts towards derivative claims”.15 Having
looked at the strict approach of demonstrating a breach at the second stage, this article will now look
at the approach of the courts at the second stage and how the courts will assess relevant factors.

Hypothetical director: subjective v objective

A big element where there appears to be little academic discussion or agreement concerns the
assessment under s.263(3) as to whether it is of an objective or subjective nature. Section 263(3)(b)
is the one of most notable concern since all the other subsections may be considered in this
assessment.

Hannigan believes that this test is for the court “to look at the matter from a subjective perspective of
the hypothetical director acting to promote the success of the company”.16 Reisberg, however,
reiterates the words of Lord Goldsmith:

“[T]he test of whether a claim is a sensible one to bring, which is what s263(3)(b) deals with, is
objective, since, by definition, what is at issue is *Comp. Law. 78 whether the director acted
properly. It is coupled with a series of tests which are designed to look at what the company actually
wants.”17

It is not entirely clear from either statement as to how the hypothetical director is meant to act. Both
statements appear to be in agreement that the assessment is one based on the actual company in
question, not some abstract company. Section 172 itself is subjective under a test of good faith to
promote the success of the company. Davies, however, notes a crucial difference between
determining whether somebody has breached their duty of loyalty and the statutory derivative claim.
In the former scenario the courts would have no power to interfere where the director had properly
formed a good faith view; but in the latter the court has to formulate its own view as to how much
weight a director would attach to continuing the claim.18

There are arguably three possible ways of assessing s.263(3)(b), although one possibility may branch
off into two more. The first is a subjective approach, looking at whether that board would seek to
continue the claim. The second is an objective approach, assessing the situation as an objective
director about an objective company. Thirdly, it could be assessed as a dual objective/subjective
where some elements would be subjective and some objective. It is arguable that this debate may
branch off into two more possibilities as to whether you assess it subjectively first or objectively.

It is the final option which this author considers to be the correct approach; however, it is important to
consider why it is not so in the first two options. A subjective approach is a plausible option but one
which would place too much emphasis on the thoughts of the actual board. In Mission Capital the
court noted that “[T]he section [s.263(3)(b)] refers to a notional director considering whether to
continue a claim. It is of course not the actual board of the company.”19 Although the court will look at
whether the company has decided to not pursue the claim, this would not be decisive as Lord
Goldsmith showed that on an assessment it may reveal that the decision was in fact a bad one.20

A blanket objective test would also be ill advised as it would not consider the individual needs of the
company and it would impose a blanket standard for all companies to adhere to, which would not be
possible for any number of practical reasons. For example, Marks & Spencer and Aldi are both in the
same sector but do not conduct business in the same way. Marks & Spencer are more likely to be
concerned about environmental issues owing to their Plan A campaign, so a claim on environmental
issues may have a higher chance of success once these individual circumstances are taken into
account.

This leaves us with the option of a joint subjective/objective test. Keay and Loughrey21 state that the
test is objective in assessing the best interests of the company. They also state that the focus is on
that company and the court must consider factors specifically related to that company such as
character, size, ability to satisfy an order and so forth.

The problem though with this approach is to how you effectively assess it. On one hand the court
could set a minimum objective standard but if the company's standards are above the minimum then
the subjective approach would apply, similar to the test under s.174. On the other hand one could just
assess the considerations one by one in no particular order. Lord Goldsmith stated that the factors set
out are a “mixture of the objective and the factual and we expect the court to consider them together.
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It would not be a question of taking it step by step or in a particular order”.22

It seems that the only objective consideration is s.263(3)(b), which is only analysed in terms of the
legal validity of the claim and nothing else except in a clear case where commercial considerations
may be considered. All factors are then subjective under s.263(3)(b). Some legal issues may prove
for and against bringing a claim. These factors are assessed subjectively and the judge merely
weighs up the good against the bad under s.263(3)(b) in deciding whether to attach weight to the
claim based on its legal merits. Unless that decision taken by the company is a bad one as
demonstrated by Lord Goldsmith the court would reassess the situation objectively. Once these
factors have been determined the court will balance the pros and cons to determine its own objective
decision on whether to allow a claim. That decision is mainly made up of subjective analysis.

It is unclear how you would define a bad decision, and it could possibly encompass commercial
misjudgments. The court's initial approach can be seen from the assessment of s263(3)(e)-(f) in
Franbar. If we remember, in Franbar, P had previous unlawful conduct involving insolvent companies,
yet the majority shareholders were happy for him to continue in office. On a subjective assessment
then you would not attach weight to continuing it. Objectively speaking, though, this could be seen as
a bad decision. To allow P to continue in office, after already conceding that he is likely to be of blame
for the conduct complained of, would not be acting in accordance with s.172. Also the court placed
great emphasis on the availability of another remedy.23 This too could be construed as a bad decision,
since that would most likely terminate the minority's involvement in the company under s.996(f).24 The
court concluded that since there was the option of an alternative remedy and they *Comp. Law. 79
were happy with P to continue in office, a director would not attach much weight to continuing the
claim in accordance with s.172.25 As we can see, all the relevant factors to s.263(3)(b) were assessed
subjectively and within a legal scope26 and the same can be seen from Iesini. 27

Arguably the court would have reached the same conclusion on an objective assessment, but it is
unclear whether this was the case in Franbar. Since there was the shareholders' agreement for the
minority's shares to be purchased anyway, it is likely the courts would have reached the same
conclusion. It would be unlikely after the events that had occurred that the company would be able to
make a recovery and the shares should now be purchased at a fair price. The court, however, gave
no mention to this line of objective commercial reasoning. Kershaw noted from Franbar that the court
actually stepped back from assessing any of these commercial considerations,28 and the same was
so in Iesini. The most probable approach will be for the courts to stick to a subjective assessment and
only assess the situation objectively and attach weight to the claim under s.263(3)(b) if the
decision-making process was done through unlawful conduct amounting to a breach of duty,
negligence etc.29 ; or the company did not express an opinion; or the company has not provided
evidence to the contrary30 ; and even when this is so the assessment will still stay within the legal
boundaries.31 This is because to objectively assess commercial matters, where the company has
already substantiated a view with some evidence, would be contrary to the Law Commission's guiding
principle of not second-guessing directors.32

The difficulty that the court would face in assessing commercial considerations would be vast. This
can be demonstrated by the comparison of s.263(3)(e) and s.263(4). Under s.263(3)(e) the court
must take into account whether the company has decided not to pursue the claim, and s.263(4) the
court must have particular regard to the views of disinterested members. How the court is meant to
effectively assess who takes priority with no guidance other than evidence before them could result in
an infinite amount of variables. Even if the court were to decide which section takes priority on a
commercial reasoning, it would then fall on the court to decide whose views from that group take
priority. For example, two disinterested shareholders may have opposing views and it is not for the
court to say one has priority merely based on their shareholding. It may also be impossible to tell
whether the disinterested shareholders have ulterior motives.33

The only time we really see an objective assessment is: first, when there is unlawful activity etc.;
secondly, once all the legal issues under s.263(3)(b) are considered the judge must decide how much
weight to attach to the claim; and thirdly, once all the relevant subsections and any other
considerations have been assessed the court will apply its objective discretion as to whether to allow
the claim. All the elements of the latter two, however, are fundamentally subjective. It may be so then
that all considerations should be assessed under s.263(3)(b) itself to determine how much weight
should be attached to a claim, but case law does not appear to be developing in that way.34

These points do provide support for Kershaw's view that judges will look to stay within the confines of
the law despite being given the potential to assess commercial considerations. Even where
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commercial considerations are considered it is still argued that the court will return to how much
weight a director would place on continuing a claim based on all the factors in front of them. With
cases being decided on their legal merits under s.263(3)(b), this goes against the original ideas of the
Commission not to set threshold requirements and having cases decided on their legal merits.

From this judgment it appears that the courts will assess factors subjectively first, and only if that
decision was a bad one to the extent of negligence or unlawful conduct will the courts assess the
factors objectively and perhaps attach weight to the claim. Negligence itself may include forgetting to
consider certain issues such as corporate social responsibility, which we shall look at later. Proving a
breach of duty or negligence at this stage, however, comes with its own problems, as we have
already discussed, except in cases of absolute certainty, which we can start to see from Iesini and
Stimpson. It seems that the only time a court will attach weight to the claim under s.263(3)(b) is a
solid legal claim against the defendants' reasoning; when the defendants have not expressed a view
on the matter; or have not provided evidence to the contrary. Lord Goldsmith was correct that all
factors should be considered together in no particular order, but arguably all factors are considered
under the heading of s.263(3)(b) and are fundamentally subjective.

Corporate social responsibility

Interesting issues have arisen out of Stimpson concerning stakeholder interests and cost factors.
Stimpson involved an organisation limited by guarantee that was not-for-profit, and so considering the
interests of the *Comp. Law. 80 company under s.172 would be slightly different from assessing a
company limited by shares. The applicant was pursuing a derivative claim on the basis of a merger
and the appointment of a board member was approved via a meeting that lacked quoracy, as well as
certain breaches of fiduciary duties. Permission was refused for several reasons, but most notable
was the factor of injustice to employees and the issue of cost.

Stakeholder interests form an important part of the discussion under Stimpson, first, owing to the way
it was analysed in court and, secondly, owing to the fact that employees' interests were considered.
For the purposes of discussion, the latter point will be discussed as if the employees would have
benefited from the merger not progressing, considering it in the light of the cost factor.

Stakeholder interest

The factors under s.263(3) are not exhaustive and in Stimpson the judge noted that it was important
to consider the interests of the employees:

“[B]ecause Section 263(3) is not exhaustive of the matters that require to be considered, in my
judgment the effect of what is proposed on the former employees of the first defendant is something
that I am entitled to take into account.”35

The issue raised here is that there is a notable separation between the interests of employees and
s.263(3)(b). It is argued that employees' interests should already have been considered under
s.263(b) and not be something extra, since those interests can be found under s.172(b). To suggest a
separation could mean that the court's approach to stakeholder interests or corporate social
responsibility (CSR)36 in derivative claims may merely be at its discretion, and when considering s.172
the court will assess it in terms of benefiting members as a whole or, more precisely, the majority.
This approach can be seen as similar to whose interests the courts will favour when a company close
down business.37

The rationale behind this may be that derivative claims are minority protection, not there to defend the
interests of employees. If employees' interests are of concern it should be for the majority to address
these issues. Shareholder rights are merely rights of participation on the terms of the articles of
association38 ; to allow them to start deciding issues of CSR or which stakeholders to consider
through derivative claims may fly straight in the face of majority rule. One would argue that this is
quite unlikely though; there are quite foreseeable circumstances where the majority may act to the
detriment of stakeholders, that is to the detriment of the company. Since breaches of duty are now
capable of being pursued as a derivative action, it is more likely that a minority may pursue one to
protect stakeholders. This separation by the court would in theory make that more difficult. This case
may provide sprouting evidence that judges will still be reluctant to allow claims to proceed.

It is also more likely that courts will throw out claims if those stakeholder interests are external to the
company. These interests may be those like human rights, environment, community, etc., whereas
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the interests of employees and creditors are internal. It may have been so that if this separation was
deliberate and the stakeholder interests at hand were external to the company, the court might have
not deliberated on them at all. It is argued that owing to the impact of globalisation, these external
issues need to be considered further by companies and courts alike. To disregard external CSR
issues would be contrary to changing social standards and public opinion.39 It has even been quoted
by Warren Buffett40 that “[w]e can afford to lose money -- even a lot of money. We cannot afford to
lose reputation -- even a shred of reputation”.41 There are, however, examples of courts considering
these external CSR issues, but not in the context of derivative claims.42 This is seen perhaps as a
move beyond the enlightened shareholder approach attempted in the Companies Act and more
closer to a pluralist approach of profit sacrificing social responsibility.

In Kiani the judge though made no indication of a separation of s.263(3)(b) and the subsections under
s.172.43 However, the subsection here was (f), to act fairly between members, and does not concern
CSR. This then may not clarify whether there is a separation of stakeholder interests in a s.263(3)(b)
assessment. CSR though is likely to be considered under a s.263(3)(b) assessment in the balancing
act the courts have to perform. How much weight CSR issues will be given shall now be the focus of
the discussion.

Financial considerations v stakeholders

Davies argues that financial terms alone will not determine what is meant by success under
s.172--other factors will be relevant in that assessment.44 This adds weight to the previous argument
that stakeholder interests should be considered under s.263(3)(b) since Davies demonstrates that
success does not solely mean financial gain. On the current facts of Stimpson, financial *Comp. Law.
81 considerations and employee concerns were both reasons for not continuing the claim. For the
purposes of discussion one will consider the hypothetical situation of employees benefiting from the
derivative claim succeeding, but the cost element remaining the same.

Financial consequences are always going to be of concern for the courts in derivative claims as well
as in other areas,45 but whether this factor could trump any other consideration under s.263(3)(b) or
even s.263(3) generally, we shall consider here.46

Stimpson demonstrated that if the claim had been worth £5.3 million as claimed by the applicant, it is
likely a person acting in accordance with s.172 would consider it appropriate to continue the claim.
The court also noted in a claim for £2,000 no director acting in accordance with s.172 would seek to
recover that amount. The court determined that the claim was worth around £200,000 and a
hypothetical director in the right circumstances might seek to recover such a sum. However, litigation
costs would be around £350,000 per side and there was a chance that around £70,000 would be
irrecoverable for the successful party. Ignoring the other factors relevant to this case, it is
questionable whether the court would have allowed the case to proceed if the employees would have
benefited from it.

Evidence suggests that companies are increasingly concerned with CSR issues47 and the
Government is encouraging companies to consider them.48 In addition, there is also a plethora of
empirical evidence to suggest CSR positively affects market performance.49 One main question here
is whether or how the courts will respond to this.

Previous cases50 have shown a judicial willingness to accept CSR issues over maximising profits.
Bowen L.J. stated:

“A railway company, or the directors of the company, might send down all the porters at a railways
station to have tea in the country at the expense of the company. Why should they not? It is for the
directors to judge, provided, it is a matter which is reasonably incidental to the carrying on of the
business of the company … The law does not say that there are to be no cakes and ale, but there are
to be no cakes and ale except such as are required for the benefit of the company.”51

Here we can see early signs of judicial acknowledgement of CSR issues benefiting the company
without necessarily maximising company wealth in the short term. Beyond Davies' earlier comments
on s.172, Keay gave further support to the notion, showing that beyond maximising the entity it is
important to sustain it as a going concern.52 Alternatively there are cases like Parke v Daily News 53

where payments to employees were held not in the interests of the company when the company was
being wound up, and it is plausible that judges may take maximising shareholder wealth as the
priority in derivative claims over CSR issues. It is likely, based on what has been discussed, that at
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least internal CSR issues will be considered in derivative claims, based on previous rationale, but
external CSR issues may be slightly harder to argue against costs, though it is important to remember
cases such as Evans. 54

In Stimpson, on our slightly adjusted facts, it could be quite difficult in determining whether a claim
should be allowed to proceed. The cost to the company would be over £100,000, but it would save
three employees. Deciding this would depend on all the relevant caveats attached to these two
factors--questions such as, is losing three employees worth £100,000, what are the roles of those
employees, how large is the organisation and could it operate without those three employees? Based
on the information available it would be hard for this author to reach a firm conclusion, but what can
be said is that based on previous case law, s.263(3)(b) and s.172 it is likely that judges will
reasonably consider CSR issues in a derivative claims assessment. It is important to remember
though from the discussion on s.263(3) that if the defendant produced commercial reasoning for not
considering the employees an objective assessment would unlikely take place.

These cases are arguably codified now under s.172, for example Welfab, Re, where they consider
the interests of the employees was acting in accordance with s.172(a) and (b). Disregarding the
employees would have made a short-term gain, but it most likely would have harmed the business in
the long term. Short-term interests were dropped from the subsections of s.172 in the final draft of the
Companies Act, although they were initially drafted into the first three versions.

*Comp. Law. 82 It can reasonably be said that in the right circumstances CSR issues can outweigh
those of cost. Furthering that argument, it will also be more likely in cases concerning internal CSR.
Courts must be quick to respond to companies' needs, such as their desire to engage in higher levels
of CSR, and to tie them down to outdated concepts of mere profit maximisation may be severely
detrimental to the company and the economy. Academic opinion seems to argue that the courts need
to consider CSR, but in reality outweighing the commercial consideration of cost would most likely
require a legal argument to the contrary. This in essence, as the quote from Buffett showed, may be
contrary to the needs of corporations. Hopefully the separation of the two sections is merely a judicial
hiccup, and is not an intentional firm precedent. What would be advisable for directors is to keep
accurate records of how they actively consider the wide range of issues of their decisions, showing
that they considered CSR issues and why they did or did not concern them in their final decisions.

Conclusion

Arguably the new statutory derivative claim has fallen short of achieving its objectives. Placing
derivative claims on a statutory footing has made the claim more transparent, but the courts'
indifferent approach in how they will assess relevant considerations or what process they will follow
dents the transparency that the statutory claim brings. Whether it be skipping the first stage, not
hearing a prima facie case or combining s.263(2)(a) and s.263(3), the process a court will follow is not
clear.

The claim is, however, more flexible. The court is no longer tied down to the rigid approach of years
gone by and the derivative claim can truly flourish to encompass new situations. Kiani is our first
example of a case being caught by the new derivative claim. Most of the claims relate to breach of
duty, which previously would not be a case for bringing a derivative claim. Although the claim has only
been allowed so far down to disclosure, it is foreseeable that this claim will continue to the next stage.

While the claim is flexible, it appears that Roberts and Poole were correct that the system is based on
judicial control and thus will not result time or cost saving. Most cases are still fundamentally decided
on their legal merits rather than deciding on the company's best interests. Although it was established
in Iesini that there was a mandatory bar to the case, that assessment still took four days and in Kiani
a day was spent in court. One could argue that where there is a clear case of breach of duty,
negligence, etc. to bring a derivative claim, the courts are able to fast-track past unnecessary
formalities as in Stimpson and Franbar ; however, it seems that defendants can still slow the process
down employing negative tactics, as in Kiani, by failing to produce corroborative evidence despite
having six weeks to do so.

Directors do still have the upper hand in these claims as well, which was the Commission's aim.55 The
cases so far demonstrate that the so-called balancing act of meritorious claims against directors' good
faith decisions is skewed heavily towards directors. Requiring shareholders to show obvious breaches
of duty or disregarding claims on little evidence from defendants, along with all the natural safeguards
in place to deter a claim being brought, the shareholder faces a mighty challenge to be successful in
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a case that he genuinely brings. Even by making the claim more transparent this arguably has
favoured the directors, as Reisberg and Lowry point out:

“Imagine a bona fide shareholder who genuinely contemplates taking an action and reads through
this list. Faced with these complexities, the average shareholder will often give up in despair at this
early stage.”56

With regard to CSR and derivative claims case law would have to develop further to draw any firm
conclusions, but with cases few and far between this may prove difficult. However, in other areas of
company law we have seen the courts acknowledge and favour the interests of stakeholders and thus
the company as a sustainable entity over the interests of the current shareholders. Whether this will
still be the case in derivative claims is unclear, especially in light of Stimpson, and these interests may
be easily defeated in a claim if the defendants can provide evidence to the contrary. In all likelihood
CSR issues will be considered by a court if the claimant can establish a direct benefit to the company
through bringing a claim. This itself will be easier in claims concerning internal rather than external
CSR matters.

There still seems to be a firm reluctance for courts to allow derivative claims to proceed.57 They
remain a weapon of last resort,58 and not some race to the court house as described in the United
States.59 Whether it is favourable to continue in the same vein of deterring claims where there is a
breach of duty or begin to allow more claims where there may not be a breach would require further
research. For now a derivative claim does not appear to have altered tremendously and bringing a
successful claim, with little incentive to do so, is unlikely.
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