Yet Another Threat To Religious Freedom?: Continuity and Change in the
Church-State Debate
“Our freedom as Americans to practice our religious liberties and express our faith in God is
under assault as never before,” asserted conservative political strategist and founder of the
Faith and Freedom Coalition, Ralph Reed in March 2014.1 His comments echoed those of
Alabama Governor George Wallace who, fifty years earlier, warned of a “deliberate design to
subordinate the American people, their faith, their customs, and their religious traditions to a
godless state.”2 Similar claims of religious freedom under attack abound in the history of the
debate about the relationship between church and state in the United States; in fact in 1984,
when the issue of religion in public life was particularly high on the nation’s political agenda,
New York Times reporter Walter Goodman noted: “[o]n neither side of the issue have the
arguments changed much in two decades.”3 On the surface, comparing the quotes from
Wallace and Reed suggests Goodman’s observation could equally be applied to the thirty
years which followed. Such a reading would, however, misunderstand the half century of
church-state debate encompassed by their words and ignore the impact of the major social,
political, religious, and legal changes which occurred within the United States in that period.
Focussing on the experience of conservative Christians, this article argues that the apparent
continuity in the language they employed to discuss church-state relations masked significant
changes in the arguments made, changes which reflected conservative Christians’ responses
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to social changes in the nation, the impact of such changes for their view of their place in
American society, and their assessment of the arguments which would best aid in achieving
their political and policy aims.4

To show how and why the arguments changed, the article explores two key themes that
remained central throughout fifty years of church-state debates: people of faith as a
community besieged and the language of religious liberty.

To show how conservative

Christians’ use of these themes were influenced by the social and cultural changes in wider
society, the article focuses on three periods when the public debate about church and state
was high on the national agenda: the response to the Supreme Court’s rulings in Engel v.
Vitale (1962) and Abington School District v. Schempp (1963) that school-sponsored prayer
and Bible reading in the public schools violated the Establishment Clause of the First
Amendment5; the debate in the 1980s about school prayer and religion in American life
which coalesced around a new prayer amendment proposed by President Reagan; and the
debates from 2011 onwards about same-sex marriage and the right of religious businesses,
charities, and non-profits to exemption from the requirement to provide contraception to
4
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female employees under Obamacare. Analysing each theme across fifty years, including the
manner and context in which they were employed, suggests that the continuity in the
language is important because of the changes which it both encompassed and obscured.

Faith under attack was a common immediate response to the Court’s ruling in Engel.6
Senator Barry Goldwater (R-AZ) claimed that the Court had ruled “against God,”
Congressman John Bell Williams (D-MS) accused the Court and its supporters of “a
deliberate and carefully planned conspiracy to substitute materialism for spiritual values,”
while Cardinal Francis Spellman, Catholic Archbishop of New York, argued both that the
decision, “strikes at the heart of the Godly tradition in which America’s children have for so
long been raised” and that it represented “the establishment of a new religion of secularism.”7
The National Association of Evangelicals, the nation’s leading organisation representing
evangelical Christians, echoed these sentiments, editorializing that Engel, “opened a
Pandora’s box of secularistic influences” which threatened the place of religion in American
life.8 The Court’s decision in Schempp the following year prompted a similar response.
Opening the 1964 House Judiciary Committee hearings on a possible school prayer
amendment to the Constitution, Congressman Frank Becker (R-NY), who became the leading
figure in the battle to overturn the Court’s rulings, accused a “fraternity of cynics, atheists,
and unbelievers” of seeking to “abolish any mention of the deity in our schools and other
public institutions.” Claims that faith were under attack were made so frequently during the
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hearings that committee members were moved to request that speakers address only the
constitutional issues rather than making sweeping statements about the impending danger to
faith allegedly posed by Engel and Schempp.9

By the time school prayer returned to the national political agenda in the early 1980s,
conservative Christians’ sense of endangerment had been deepened by battles with, among
others, the media over religious broadcasting, with school boards over textbooks and sex
education in public schools, and with the Internal Revenue Service over tax-exempt status for
religious schools in relation to their policies on race.10

Leading evangelicals including

theologian Francis Schaeffer and political activist and founder of Christian advocacy group
Christian Voice, Robert Grant, argued that liberal, secular society was incompatible with
Christianity and that Christians needed to fight back to preserve their way of life. 11 Such
sentiments were a regular part of the debate about church and state in the 1980s. Jerry
Falwell, founder of conservative Christian action group Moral Majority, Senator Orrin Hatch
(R-UT), Education Secretary William Bennett, and the National Association of Evangelicals,
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were among those accusing the government of “hostility” towards people of faith.12 Political
activist Ralph Reed exclaimed, “sadly, there is a war going on against religious freedom in
America,” evangelical activist Beverley LaHaye described the Supreme Court’s 1985
decision striking down Alabama’s “moment of silence” law as an “act of war against this
nation’s religious heritage,” and Falwell lamented that it had become acceptable to label
fundamentalists as “Bible bangers.”13 Whether in response to Reagan’s proposed prayer
amendment or broader church-state trends in the 1980s, the arguments offered by
conservative Christians echoed those of the 1960s and further embedded them into the heart
of the church-state debate.

In early 2014, Roman Catholic Bishop Thomas Tobin, leader of the Providence Diocese,
warned residents of Rhode Island of “yet another threat to religious freedom.” 14 Tobin’s
particular target was his state’s same-sex marriage law but his language tied the issue of
same-sex marriage to the language of the earlier debates. In 2006, two-thirds of Protestants
reported feeling “embattled” and commentary from a range of groups and individuals echoed
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the sentiment that people of faith were under threat in the new century. 15 “Hostility towards
people of faith is very real,” declared conservative advocacy group, the Center for Arizona
Policy, in defence of the state’s so-called religious freedom bill, while the Congressional
Prayer Caucus Foundation claimed to be “[a]larmed by the concerted effort to remove God
from every vestige of government and to silence the voice of millions.”16 Evangelical author
and campaigner Ravi Zacharias neatly summarized the views of many in the debates when he
declared, “over the years the Christian faith has been targeted by rabid secularization.”17

But the consistency of use of the language of danger by conservative Christians masked a
significant change in the suggested source of that threat. In the aftermath of Engel and
Schempp, Communists and atheists were primarily identified as the source of the danger.
From the perspective of many conservative Christians, mainstream American life and culture
was under threat from small groups of un-American or anti-American troublemakers. In his
testimony, Becker conflated “cynics” and “secularists” with “atheists and unbelievers” and
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concluded, “I find my enthusiasm increased by the nature and personnel of the opposition.”18
Actor Victor Jory, Congressman William Colmer (D-MS), and New York Catholic Bishop
Fulton Sheen were among those making links between the Court’s rulings and the Soviet
Union, echoing Cardinal Francis McIntyre’s comment that, “our American heritage of
philosophy, of religion and of freedom [is] being abandoned in imitation of Soviet
philosophy, of Soviet materialism, and of Soviet-regimented liberty.”19 A long history of
deep connections between Protestantism and American culture had been reinforced since the
end of World War Two by a religious revival which brought more people into the nation’s
churches and by conservative Protestant churches’ strong anti-Communist stance.20 On the
eve of Engel, religion was central to mainstream American life and culture and thus it made
sense to conservative Christians that challenges to hitherto widespread practices, such as
school prayer and Bible reading, could only come from those individuals and small groups
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who stood outside or against traditional American values.21 Arguably the most shocking
element of Engel and Schempp for conservative Christians was that the Court sided with such
outsiders.

By the 1970s, however, and consistently into the twenty-first century, conservative Christians
increasingly portrayed themselves as “cultural counterrevolutionaries,” as a besieged
minority under attack from the broader American culture with which they had so closely
identified less than a decade earlier.22 As Christianity Today warned its readers in 1973 in
response to Roe v. Wade: “Christians should accustom themselves to the thought that the
American state no longer supports, in any meaningful sense, the laws of God, and prepare
themselves spiritually for the prospect that it may one day formally repudiate them and turn
against those who seek to live by them.”23 Atheists and Communists remained suspect, but
more frequently broader American culture, and a creeping secularism, were identified as the
major source of danger to those of faith.24 William Wholean, executive director of the
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Connecticut Catholic Conference, criticised his state’s “silent meditation” bill, arguing, “By
pushing secular humanism they’ve made that the state religion.” Senator Jesse Helms (RNC) portrayed his campaigns of the 1970s and 1980s against abortion and school bussing and
for school prayer as “basically ... about faith in God versus Secular Humanism.” And in the
1983 Senate Judiciary Committee hearings on what became the Equal Access Act, Ted
Pantaleo of the Freedom Council, testified that such action was necessary as the result of “a
ruthless, clawing and deep-seated anti-God conviction ... perpetrated by humanists.”25 As
Sarah Barringer Gordon has argued, such critiques drew heavily on the language of antiCommunism of an earlier era, and often sought to equate the danger of secular humanism to
that of Communism.26 But the critiques of the 1970s and later clearly reflected a new sense
of religious conservatives’ alienation from the culture around them, in stark contrast to their
situation in the 1960s. The language of danger and threat remained consistent, but the source
of that threat had changed dramatically.

Turning to Politics Fear Moral Slide Imperils Nation,” New York Times, 19 August 1980; Dudley Cleninden,
“‘Christian New Right’s’ Rush to Power,” New York Times, 18 August 1980.
25

L. Fellows, “Connecticut Passes Bill for ‘Meditation’ in Public Schools,” New York Times, 23 May 1975;

Francis Clines, “Helms Takes Aim at ‘Secular Humanism’,” New York Times, 28 June 1981; US Senate.
Committee on the Judiciary. Hearings on S.815 and S.1059, Bills Addressing the Statutory Protection of the
Right of Students to Meet Voluntarily on Public School Grounds During Extracurricular Periods for Religious
Purposes. 98th Congress, 1st Session (1983), 238, 242-3. The Equal Access Act (1984) guaranteed student
religious groups the right to meet on school grounds equally with secular activities groups.
26

Sarah Barringer Gordon, The Spirit of the Law: Religious Voices and the Constitution in Modern America

(London: Belknap Press, 2010), 141-7. On the failure of conservative Christians’ attempts to reform society in
this era see David Courtwright, No Right Turn: Conservative Politics in Liberal America (London: Harvard
University Press, 2010).

9

Broad changes in the secular and religious culture of the time offer a partial explanation for
conservative Christians’ continued use over half a century of the language of besiegement
and hostility.27

Americans in the 1960s experienced major challenges to the norms of

American life as it had been experienced in the previous decades. Increased opportunities for
women, sexual liberation, the development of the contraceptive pill, the expansion of higher
education, the arrival of pot and LSD, the hippie culture, abortion, and criticism of figures
and institutions of authority both within and outside the family, posed fundamental
challenges to conservative Christians’ views about authority, family, and morality.28 In the
following decade, the impact of Watergate and Vietnam, the Supreme Court’s ruling on
abortion in Roe v. Wade (1973), changes in education policy, including sex education in
schools, and the rise of the gay rights movement added new issues to those already pushing
against the beliefs and values held by religious conservatives who found, for the first time in
the post-war period, that they were pitted against mainstream American culture. 29

The

politically-active evangelical Protestants and conservative Catholics who constituted the socalled Religious Right actively drew on this sense of alienation to motivate their constituents
to political action on issues as diverse as abortion and American nuclear policy from the
1980s onwards, a legacy continued into the debates on same-sex marriage and Obamacare.
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These developments were compounded by changes in the religious universe. The 1960s saw
a massive decline in church attendance among Catholics and mainline Protestants in
particular, a decline made all the more stark by the high attendance figures of the previous
decade. Declining numbers, divisions within churches about engagement in social issues,
and the rise of non-traditional faith systems including Transcendental Meditation, Zen
Buddhism, and Scientology, were the context for Time magazine’s 1966 front cover asking,
“Is God Dead?”30 This pattern repeated itself at the turn of the century. Engagement with
religion, particularly among religious conservatives, partially recovered throughout the 1970s
and 1980s and, combined with their increasingly visible political presence through links with
the Republican Party and activities of groups like Christian Voice, Focus on the Family,
Moral Majority, and the Religious Roundtable, created an image of a new religious revival in
the United States.31 But, according to a 2010 study by Robert Putnam and David Campbell,
that came to an end at the turn of the century with an impact that “rivals that of the powerful
original quake of the Sixties.”32 As in that decade, the impression of decline was all the more
stark against the background of earlier engagement. As the younger generation turned away
from church attendance, became more tolerant of homosexuality than earlier generations and
thus less accepting of faiths which preached anti-gay sentiments, and rejected the overt
intermingling of religion and conservative politics of recent decades, conservative Christians
once again appeared to be losing out in the battle for American culture.
30
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background of such major religious and cultural change it is possible that conservative
Christians used the language of attack because they felt they were under attack, whether from
identifiable groups or from the culture at large.

In addition to the social and cultural changes impacting conservative Christians, the language
of the law increasingly appeared hostile to their interests. In two Vietnam War conscientious
objector cases the Court appeared to equate traditional religious faith with secular moral and
ethical beliefs.33 Instead of Justice Douglas’ 1952 statement that, “We are a religious people
whose institutions presuppose a Supreme Being,” conservatives were met with Justice
Black’s statement that, “If an individual deeply and sincerely holds beliefs that are purely
ethical or moral in source and content ... those beliefs certainly occupy in the life of that
individual a place parallel to that filled by ... God.”34 Then in 1990, after some Justices had
begun to suggest that the Court’s Religious Clause jurisprudence was hostile to religion, the
Court handed down its opinion in Employment Division, Department of Human Resources of
Oregon v. Smith.35
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American drug counsellors fired from their jobs for ingesting peyote as part of a Native
American Church ritual, Justice Antonin Scalia wrote for the 5:4 majority: “We have never
held that an individual's religious beliefs excuse him from compliance with an otherwise
valid law prohibiting conduct that the State is free to regulate.” Religious beliefs and
conscientious scruples, Scalia argued, do not “relieve[] the individual from obedience to a
general law not aimed at the promotion or restriction of religious beliefs.”36 In essence,
religious beliefs, the Court ruled, were not special or significant enough to overcome the
requirements of a general law if that law did not specifically target religion. Following on
from Seeger and Welsh, Smith served only to reinforce conservative Christians’ perception
that American society had turned against them.

Against the backdrop of these changes in American legal, social, and religious culture, the
subtle changes in conservative Christians’ use of the argument of threat and danger, while not
changing the language itself, challenge the narrative of an unchanging church-state debate.
They also indicate that continued use of the argument was not simply an unquestioning
repetition of an old, familiar position but a careful and effective choice to apply existing
language to changing circumstances for their own benefit.37
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conservative Christians reflected Christian Smith’s 1998 observation that: “The evangelical
movement ... flourishes on difference, engagement, tension, conflict, and threat.”38
Considered in this light, conservative Christians employed the language of besiegement not
only because it reflected their perceived social status but because it offered them a strategy
for achieving key policy aims. By creating, or at the very least emphasising, a sense of
embattlement, of a need to fight for their rights, conservative Christians were able to mobilize
their supporters to action. Despite the disappointment of Smith, the language of the law, in
particular, offered conservatives an opportunity to make positive use of their newly-perceived
minority status.

One strategy was that pursued particularly by conservative activist Beverley LaHaye in the
1970s and 1980s.39 Convinced, along with many other conservative Christians, that atheists
and secular humanists were conspiring to deny the religious rights of people of faith, LaHaye
and the organisation she founded, Concerned Women for America (CWA), sought to use the
courts to further their cause. The strategy was two-fold. First, LaHaye and CWA sought to
exploit the “fuzziness” in the legal definition of “religion,” which had resulted from courts
largely shying away from too close a definition, to seek a court ruling that in legal terms
secular humanism was, or was at least equivalent to, religion.40 For conservative Christians,
the recent tendency of the Supreme Court to interpret the Establishment Clause of the First
Amendment to require a complete separation of church and state was tantamount to a
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campaign against believers; secularism was not only irreligious but anti-religious.41

If

secular humanism was defined as a religion then actions by the state which enforced
separation might be portrayed as unconstitutionally establishing secular humanism. At the
same time, LaHaye and CWA encouraged and supported specific legal challenges to
secularism, particularly in the nation’s public schools.42 Their most high profile case, Mozert
v. Hawkins County Public Schools, was ultimately as unsuccessful as the attempt to obtain a
legal definition of secular humanism as religion.43 If the legal campaign did not bring the
desired results, however, it nevertheless held major significance. Just as CWA’s strategy
emerged from LaHaye’s and others’ concerns about the creeping influence of secular
humanism, the coverage of CWA’s litigation reinforced that perception, ultimately creating a
self-sustaining narrative: conservative Christians had to fight for their rights because they
were under threat but failure was a result of the power of the “enemy” proving only that the
fight needed to continue.

A second legal strategy rested on the increasing importance of the language of rights in
American political culture in the twentieth century and on the legal underpinnings of the
Warren Court’s “Rights Revolution” of the same period. Claims by religious groups that
they were under attack, whether from hostile individuals, culture, or governments, helped to
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build an image of an embattled minority group in need of protection. This was important in
light of the Supreme Court’s opinion in US v. Carolene Products Co. (1938). An otherwise
unremarkable economic regulation case, in Footnote Four of Carolene Products, Justice
Harlan Stone hinted that if constitutional claims of rights violations were made by “discreet
and insular minorities,” the Court might be willing look at them more closely, to apply, in the
Court’s terms, strict scrutiny to challenged legislation.44 Brown v. Board of Education in
1954 suggested that the Court was leaning in this direction, but it was the coalescing of a
liberal majority on the Court in 1962 that saw the full implications of Footnote Four reflected
in the Warren Court’s jurisprudence.

In a broad range of cases involving claims of individuals against the state, the Warren Court
consistently found in favour of the rights of the individual.45 Many contemporary and
subsequent religious freedom cases drew on this legacy to protect the rights of members of
minority faiths, including Jehovah’s Witnesses, Seventh Day Adventists, the Amish, and
Santeria.46 Collectively these cases drew on the sentiments echoed by Justice Robert Jackson
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in West Virginia State Board of Education v. Barnette (1943): “One's right to ... freedom of
worship ... and other fundamental rights may not be submitted to vote; they depend on the
outcome of no elections.”47 In this context, claims by conservative Christians that they were
under attack drew direct connections between themselves and those religious minorities
previously protected by the Court, to reinforce an image of themselves as a “discreet and
insular minority” under the terms of Footnote Four, fighting only for their rights against a
hostile society which failed to recognise them. Use of the language of attack and threat to
create minority status allowed conservative Christians to draw on the Warren Court’s legacy
of protection for minority rights to underpin their claims for legal or political action defined
as “protecting” their rights.48

The continuity of the language of threat over half a century of church-state debate masked
significant change in usage during that time. From majority to minority emphasis, the
language reflected the religious and secular changes in American society and considering the
arguments in this light helps us to better understand how and in what ways the church-state
debate was tied to broader changes in society outside of Supreme Court opinions. While
reflective of some conservatives’ sense of their new, and unwanted, place in the American
social order, it also showed conservatives willing and able to turn that to their advantage, to
use it within legal and political debate to achieve their objectives. Not just a lament for a
“lost” status, it became a positive and powerful tool in their political and legal arsenal.
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In the debates about the place of religion in American society from the 1960s to the 2010s,
religious liberty was as central as the issue of religion under attack. Absent from the earliest
debates about Engel, by 1964 conservative Protestants and Catholics had begun to see in
religious liberty an argument that could win widespread public support and give them a legal
argument that could counteract claims that all the Court had done was follow the demands of
the Constitution.49 Quoting from recent academic scholarship, Congressman William Cramer
(R-FL) asserted before the House Judiciary Committee in 1964 that religious freedom was at
the heart of the debate about school prayer.50 Roman Catholic Bishop of New York, Fulton
Sheen, Dr. Robert Cook of the National Association of Evangelicals, and Dr. Charles
Leaming were among those reinforcing the argument that in Engel the Court had failed to
sufficiently protect the free exercise rights of the majority.51 “Why,” asked evangelist Billy
Graham, “should the majority be so severely penalised by the protests of a handful?”52 Such
arguments found continued expression in debates about church-state relations. In hearings
before the Senate Judiciary Committee’s Subcommittee on Constitutional Amendments in the
fall of 1973, religious and secular interest groups continued to argue that the majority’s right
to religious freedom had been negated by the Supreme Court, one advocate suggesting it was

49

Liberty generally was not a new argument in relation to religious rights (see, for example, the discussion in

Sehat, 13-124) but in relation to prayer and Bible reading it emerged marginally later than other arguments in
defence of the practices. Although Dierenfield asserts that the 1964 hearings were “the first hearings ever heard
on school prayer” (at 181), the Senate Judiciary Committee held brief hearings in response to Engel two years
earlier (see US Senate. Committee on the Judiciary. Hearings on Prayer in Public Schools and Other Matters,
87th Congress, 2nd Session (1962)).

A comparison shows that arguments about religious liberty were largely

absent from the 1962 hearings but was a far more common response from prayer supporters in 1964.
50

Erwin Griswold, “Absolute is in the Dark,” Utah Law Review 8 (Summer 1963): 167-182.

51

House Hearings, 372-3 825-32, 968-70, 889-905.

52

Graham quoted in Dierenfield, 180.

18

“almost unbelievable that still today not only is freedom of religion denied in the public
classroom, but Congress has failed to permit the nation to decide this matter through the
constitutional process of amendment ratification.”53 And when President Reagan announced
his proposed prayer amendment in May 1982, he drew explicitly on the principle of religious
liberty: “... in recent years well-meaning Americans, in the name of freedom have taken
freedom away … How can we hope to retain our freedom through the generations if we fail
to teach our young that our liberty springs from an abiding faith in our Creator?54 The
following year, speaking to a convention of religious broadcasters, he repeated the
connections, promising, “I am determined to bring that amendment back again and again and
again and again, until we succeed in restoring religious freedom in the United States.”55

By the early twenty-first century arguments about challenges to religious freedom were not
only part of the debate but dominated church-state rhetoric.

In 2009, the Manhattan

Declaration, a coalition of Orthodox Jews, Catholics, and evangelical Protestants published a
statement on faith, the family, and same-sex marriage, asserting that the first social harm that
would come from same-sex marriage would be to “the religious liberty of those for whom
this is a matter of conscience ....”56 Across the US, a spate of so-called “religious freedom”
bills, designed to permit business owners to cite religious grounds for refusal of service
without being subject to legal retribution, also drew heavily on the language of religious
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freedom in their defence.57 Opponents of the Obamacare contraceptive mandate asserted that
it too threatened their religious rights. The US Conference of Catholic Bishops urged the
Obama Administration in early 2012 to rescind the requirement in the interests of “religious
liberty and freedom of conscience for all”; the Becket Fund for Religious Liberty, a legal
group involved in much of the litigation surrounding the contraceptive mandate, declared that
it “leaves religious Americans at risk”; and the National Association of Evangelicals asserted,
“[t]o uphold the ... mandate is to licence this and future administrations to object to every
religious belief and practice on the grounds of government authority.”58

As with the language of threat, buried deeply in this surface continuity of the language of
rights was a fundamental shift in emphasis from majority to minority rights, driven, in part,
by the same cultural and religious changes. In the 1960s, when conservative Christians saw
themselves in alignment with the national culture, it was appropriate to argue that the liberty
to be protected was that of the majority who adhered to the basic principles of the American
57
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way of life. Perhaps nowhere was this sentiment clearer than in the 1963 Church-State
Conference hosted by the National Association of Evangelicals at Winona Lake, Indiana.
Attended by representatives from conservative and mainline Christian denominations, the
former made the most frequent use of the language of majority rights. “We are in excessive
danger in America,” argued NAE Secretary for Public Affairs Clyde Taylor, “in losing
religious freedom through the excessive demands of minorities for freedoms that actually rob
the majority of their legal and constitutional rights.” Taylor’s sentiments were echoed by
General Director George Ford who feared that Engel showed that “decisions which come
down from the Supreme Court on these matters ... can very easily give advantage to a very
small minority ... It might well be asked whether the rights of the majority are violated in the
process.”59 Thus they viewed sympathetically Justice Potter Stewart’s statement in dissent in
Engel, that “to deny the wish of these school children to join in reciting the prayer is to deny
them the opportunity of sharing in the spiritual heritage of the nation.”60 Stewart’s language
in dissent in Engel spoke to conservative Christians’ sense of themselves and their place in
society and led naturally to a view that the religious rights of the nation were being threatened
by an undesirable minority of “outsiders”.

As conservatives came increasingly to identify themselves as a minority within American
culture, however, Stewart’s language no longer provided appropriate grounds on which to
base their argument. The language of minority rights, and of an overarching government
59
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failure to fully protect those rights, more effectively fitted with conservatives’ perception of
their new social status. “I’m tired of hearing about radicals, perverts, liberals, leftists, and
Communists coming out of the closet,” declared controversial Southern Baptist preacher
James Robison in 1980, reflecting his distaste for the broader culture: “It’s time for God’s
people to come out of the closet and the churches to influence positive changes in
America.”61 During a 1995 debate on school prayer, Mormon Congressman Ernest Istook
(R-OK) echoed the sense of unfair treatment of Christians: “You don’t have the right to shut
people up and censor them just because you choose to be thin-skinned and intolerant when
someone else is trying to express their faith.”62 Such views remained part of the debate
nearly twenty years later, one advocate portraying a challenge to public prayer as equivalent
to “heckler’s veto” aiming “to muzzle speech ... with which they disagree.”63 Consistently
from the 1980s onwards, conservative Christians employed language which portrayed
themselves as a minority within a culture from which they felt increasingly alienated.

The extent of the shift of position by conservative Christians is illuminated by a comparison
with the arguments made during the 1964 prayer hearings by the nation’s leading law
scholars in defence of the Court and in opposition to the proposed prayer amendment.
Professor Philip Kurland of the University of Chicago argued, “We have adopted a written
Constitution in order that the minority, even down to the most insignificant individual, might
have their rights protected.” University of Michigan Law School professor Paul Kauper
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concurred: “a major purpose of the constitutional system is to place a check on the will of the
majority in the interest of protecting minority rights.”64 Conservative Christians’ assertions
of their right to religious freedom from the 1970s onwards reflected exactly these sentiments.
Adoption of such arguments less than two decades after they were offered in defence of a
position opposed by conservative Protestants and Catholics suggests both inconsistency in
their rhetoric but also flexibility, a willingness to adapt to circumstances, and a clear
indication that the argument offered them a very real benefit to their cause.65

The language of religious liberty tapped into what Mary Ann Glendon observed as the rise of
“rights talk” in American society. Emerging initially in the early twentieth century, the
Warren Court and the Civil Rights Movement gave impetus to a trend whereby rights became
the way in which Americans spoke about their relationships to one another and to broader
society.66 The language of the law became familiar to ordinary Americans as it increasingly
permeated political discourse. Not only that but the language of rights became, Glendon
argued, “the principal language that we use in public settings to discuss weighty issues of
right and wrong,” at the same time that it presented rights as “absolute [and] individual.”67
Claiming access to a fundamental right thus permitted groups or individuals to access
arguments which asserted not only that such a right was absolute and inviolable but that they
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were on the side of right while opponents were on the “wrong” side of any given debate.
Conservative Christians’ employment of the language of religious liberty represented a
judgment that it offered them the strongest grounds for achieving their policy aims.

The increasingly close links between the Religious Right and the secular New Right within
the Republican Party in the 1980s showed how effective a political tool the language of
liberty could be. At least in its initial stages the alliance offered Republicans “the mass
political mobilization of conservative Protestants for rightwing political goals” and the
Religious Right the ability to “transcend the confines of the religious niche” and thus obtain a
broader constituency of support for their campaign against secular humanism.68 Religious
liberty arguments played an important part in both. Ed McAteer, Reagan adviser and founder
of the Religious Roundtable, used the language of religious liberty and fears of secular
humanism to convince the Southern Baptist Convention, the nation’s largest evangelical
denomination, to alter their historical opposition to a prayer amendment, in the hope that it
would also bring their members into the Republican camp on other issues.69 At the same
time, conservative Christians brought their now-familiar language of attack and religious
liberty to issues including economic policy and the nation’s military strength which went well
beyond their earlier focus on “morals” issues of abortion, pornography, education policy, and
gay rights. Religious and secular conservatives thus sought to use the language of liberty,
perceived as “right” and “absolute” in the language of “rights talk,” to confer legitimacy on
policy goals.
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Conservative Christians’ use of the language of liberty was given a further boost by passage
of the Religious Freedom Restoration Act (RFRA) in 1993. In the aftermath of Oregon v.
Smith, a broad coalition of religious and secular civil liberties groups combined to lobby
Congress to restore the pre-Smith standards of a compelling government interest and a
narrowly tailored law.70

The title of the law itself reinforced conservative Christians’

arguments that religious freedom had been denied and was now being “restored”. But of
more importance, as Winnifred Fallers Sullivan has argued, the coalition which came
together in opposition to Smith, gave “new life to the specter of unreligion” and
fundamentally “changed the legal and political language of religious freedom.” 71 Not only
did passage of RFRA legitimise conservative Christians’ claims that they were under attack,
it provided them with a potent legal argument in their fight against secularism in American
society. The significance was clear in the debates over Obamacare. Not only did opponents
state the need for an exemption to protect their religious liberties but they demanded it in
terms that portrayed the right as absolute and inviolable. “The administration has no business
forcing citizens to make a choice between making a living and living free,” argued David
Gortman, a lawyer involved in the litigation that would become Burwell v. Hobby Lobby,
echoing the oft-repeated view that the law burdened the right of people of faith “not just to
believe what they want to believe but to act and live their lives in conformity with those
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beliefs.”72 Such statements, portraying a dichotomous choice between religious liberty and
religious oppression, reflected both the expanded definition of religious liberty identified by
Williams as a consequence of the fight for RFRA and the trend towards absolutism in “rights
talk” identified by Glendon two decades earlier. It also showed clearly the importance of
liberty as the context for the debate.

Despite the complexity of the issues raised by

Obamacare, conservative Christians and Catholics, as exemplified by the Manhattan
Declaration, maintained that the only issue was that of their religious liberty. The dominance
of the issue in the debates indicated just how potent conservative Christians and Catholics
perceived the issue to be in fighting their cause.

Conclusion
Walter Goodman’s 1984 observation that the church-state debates had not changed in the
twenty, and now fifty, years since the Court’s rulings in Engel and Schempp remains
accurate: conservative Christians continued to use the language of besiegement and of
religious liberty. In fact, such assertions became more frequent throughout the fifty year
period considered here. But such continuity should be interpreted neither as a lack of change
nor as an unquestioned adherence to old ideas; in fact, conservative Christians’ employment
of arguments about endangerment and religious freedom reflected significant changes in the
reasons for those arguments and the manner in which they were used.
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In the 1960s, in response to Engel and Schempp, conservative Christians asserted that the
danger was from a small group of un-American outsiders who threatened mainstream
American life and culture; by the time President Reagan proposed a new prayer amendment,
they more frequently asserted that the dominant culture itself was the threat to their religious
life, an argument which persisted into twenty-first century debates about contraception and
same-sex marriage. Equally, while in the 1960s conservative Christians identified as part of
the majority, from the 1970s onwards they actively portrayed themselves as a minority and
defended their rights in those terms. The shift was not total: evangelicals in particular had
decried the dangers of secularism even before the Second World War and references to
Communists and atheists appeared throughout the period. But the shift in the frequency of
the arguments made over the half century of church-state debates was significant and
reflected a clear change of emphasis by conservative Christians in the way in which the
language of besiegement and religious liberty was employed.

This article proposes two reasons for the change. First, the arguments reflected conservative
Christians’ sense of their place within, and relationship to, mainstream American culture:
from identification with the majority in the 1960s to a sense of an outsider status as a result of
religious and social change in the decade that followed. As such, the language employed by
conservative Christians in church-state debates reflected broader trends in American religious
and secular culture and closer examination of the debates provides one way of further
understanding recent US religious history. Second, conservative Christians efficiently and
effectively used the language with which they were familiar to shape the debates around
them: far from a passive response to their sense of loss of social position, they used the
language of besiegement and religious liberty to mould the public debates in the hope of
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achieving success for their causes. They drew on increased familiarity with the language of
the law, a developing engagement with the language of rights, and opportunities offered by
existing legal doctrines and political arguments to shape a new argument in old language that
helped them seek legal and political success on a wide range of issues. While this does not
exhaust discussion of the reasons for changes in the arguments employed by religious
conservatives, it does show that their participation in half a century of church-state debates
and, as a result, the nature of the church-state debate itself, was far more dynamic than
Goodman’s observation suggested and deserves recognition as such.
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