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SUMMARY

The UK 1986 Agriculture Act addresses, among other issues, the adverse environmental impact created by the intensification and modernisation of the agricultural sector. Art. 18 of this Act established the Environmentally Sensitive Areas (ESA) scheme, under which protected areas were identified primarily on the basis of biodiversity, landscape and cultural heritage importance. Farmers operating within these areas were incentivised to adopt ‘greener’, generally less intensive agricultural methods, that helped retain and enhance these outcomes. In 1991 the ESA scheme was joined by a sister scheme, the Countryside Stewardship Scheme, and both were replaced in 2005 by the Environmental Stewardship Scheme. Such schemes are now known generically as agri-environment schemes and form a compulsory element of the Common Agriculture Policy (CAP). The succeeding schemes, it should be noted, maintained the ESA system’s most important features.  
The ESA system was successful in fulfilling some of the objectives of Target 11, most notably the protection of biodiversity within specified areas, and the equitable management (including benefit sharing) of these areas. Furthermore, the ESA model could potentially support the connectivity of protected areas, where they are separated by farmlands. 

The model presented by the ESA model, if correctly adjusted, can be beneficial especially to states with vast farmlands and a modernised (or modernising) agricultural sector. States wishing to adopt this model however, should be aware of the financial cost involved in its implementation, and ensure that sufficient attention is given to the technical designing and the precise management prescriptions that this plan requires. 
KEY LESSONS LEARNED

· The agri-environment approach taken in England, starting with the ESA scheme in 1986, can be used to achieve several of the objectives of Target 11. 
· The ESA scheme has proved as successful in protecting some elements of biodiversity and a range of other environmental outcomes.
· The ESA system represents an equitable model for the management of sensitive areas. 

· The agri-environment approach can be expensive to implement effectively, requiring policy and resource commitment from the managing authority and consideration of how to secure investments for the long term.
· The agri-environment approach requires careful design and implementation in accordance with the specific circumstances of each area and investment in effective monitoring, evaluation and feedback to participants. 
I. INTRODUCTION: 

A.  Nature conservation and the the agri-environmental challenge in the UK
Target 11 of the Aichi Targets (“Target 11”) dictates inter alia that states should dedicate protected areas for conservation purposes. According to this Target at least 17% of the world’s terrestrial land is to be protected. Achieving such a quantitative target is especially challenging for states in which substantial parts of their territory are covered by farmlands. Farmlands, by nature, impose a challenge for conservation; farming activity being associated with adverse environmental impacts such as the eradication of species, elimination of habitat, deforestation, genetic erosion, and more.

Moreover, decades of traditional farming has created unique conditions in which “hot spots” of biodiversity have developed within farmlands. An European Environmental Agency report stated on this issue:

“A wide variety of natural conditions and farming traditions has created unique landscapes that are not only pleasing to the eye but provide the living conditions for many plants and animals. High nature value farmland comprises the hot spots of biological diversity in rural areas and is often characteristic of extensive farming practices.”    

Widespread changes in farming traditions and practices (as are currently occurring in many states) may be damaging to the delicate conditions existing in these sensitive “hot spots” of biodiversity, and compromise their survival. 
The vast areas of farmlands, as well as the  modernisation of farming, not only stands in the way of achieving the quantitative objectives of Target 11, but other objectives of this Target, such as forming connectivity between the protected areas, and the integration of these into wider landscapes, are also being challenged by agricultural activity.
It is important, therefore, to search for ways to accommodate farming activities alongside conservation efforts in order to achieve the objectives set by Target 11. Much can be learned in this respect from the manner in which the UK is balancing the need to protect environmentally sensitive areas on the one hand, and maintain an intensive, highly productive agricultural sector on the other. 
A. Target 11 and the UK
There are currently 7,191 protected areas in the UK, forming approximately 10.9% of its total land area.
 These areas are protected by several governmental programmes.
 Although according to the 2013 UK Biodiversity Indicators the total area of protected areas has increased significantly in the past 20 years,
 the tension between the agricultural nature of the UK’s countryside on the one hand, and such objectives as nature conservation on the other, is ever present.
 
In the UK, farmland forms between 70-75% of the state’s territory.
 Therefore any biodiversity policy in this country must pay heed to this large mass of farmland, in which wildlife, habitats and eco-systems exist. The UK’s 2020 Biodiversity Strategy indeed identified agriculture as a ‘priority area’, describing agricultural practices and land management as “one of the most important influences on our biodiversity and ecosystem services.”

The first regulatory efforts to address conservation efforts within farmlands were made almost 30 years ago, when under the 1986 Agriculture Act, the Environmentally Sensitive Areas (ESA) system was established. The details of this system are described in Part II of this brief. 

B. Political and social context
The modernisation and the industrialisation of the British agricultural sector affected numerous environmental issues, including the impact of fertiliser and pesticide chemicals on wildlife, changes in landscapes, water pollution, and the elimination of semi-natural habitat due to ever increasing farmlands.
 This process was intensified during the 1970s, as under the European Community’s Common Agricultural Policy
 financial aid was provided for productivity (payments per area of crop or per head of cattle) as well as supporting the continuation of farming in agronomically disadvantaged areas (mostly uplands areas). This policy resulted with increased intensification of land use, and consequently also environmental deterioration and loss of associated public benefits.
 In light of this background, attempts were made both in the UK and the European Union to accommodate environmental concerns within agricultural policies, including the granting of financial incentives to farmers engaging in environmentally friendly agricultural practices.
 Among these attempts was the adoption of a mechanism prescribed by Article 18 of the 1986 Agriculture Act, which enabled the establishment of a network of Environmentally Sensitive Areas within which payments could be targeted for social and environmental outcomes.
 In essence, the ESA system included two stages: first, environmentally sensitive areas were spatially identified. Secondly, the farmers operating within these areas were offered financial incentives to engage in agricultural methods that were considered supportive of the conservation of local fauna and flora.  Payment rates were calculated on the basis of the income foregone as a result of undertaking less intensive management. 
The implementation of the ESA system was immediate and already in 1986 six ESAs were announced in England and Wales.
 By the end of this scheme there were 22 ESAs in England, covering about 10% of the agricultural land
 (over 1.1 million ha
). As mentioned below, the ESA scheme is now closed to new applicants and has been superseded by the Environmental Stewardship Scheme.  
II. ELEMENTS OF THE LEGAL MEASURE
A. The ESA Scheme in detail:  
The legal measure described in this brief is detailed in Article 18 of the 1986 Agriculture Act (for the complete text of Article 18, see Appendix I of this brief).
 Article 18 prescribes the establishment of Environmentally Sensitive Areas (“ESAs”). ESAs are areas in which, according to the Minister’s decision, it is desirable to conserve the local flora or fauna,
 and maintain certain agricultural methods which are likely to support such conservation.
 In order to conserve the local flora and fauna in ESAs the Minister
 would enter into voluntary agreements with local farmers, under which the latter committed to engage in specific agricultural practices that are supportive of conservation efforts. In return, the farmers received financial compensation. These agreements were valid for 10 years. The exact details of the different agreements between the state and the farmers varied according to the different environmental circumstances of each ESA, and the different agricultural practices necessary in order to achieve the specific environmental goal. 
In order to demonstrate how the scheme operated in practice, the details of one ESA will be briefly described. The Dartmoor region (south-west England) is rich with bio-diversity and grassland habitat. As such it was declared as an ESA. In order to implement the ESA, the government issued a detailed list of farming practices (professionally known as “management prescriptions”) which are relevant for the challenges that are specific to Dartmoor, including rules for the management of grasslands, pasture, moorlands, hay meadows, etc.
 In order to ensure the participation of local farmers, a further document entitled “Dartmoor ESA: Guidelines for Farmers” was issued for the use of local farmers, which detailed the terms of the plan.
 For example, with respect to the relatively rare species-rich hay meadows, farmers were instructed inter alia not to plough, level or reseed these lands, to exclude stock from hay meadows on certain dates, and to cut hay only in a certain manner, and on certain dates.
 The annual payments made to farmers who followed the prescribed farming practices varied according to the type of land and the estimated cost of maintenance based on the income foregone as a result of not intensifying management or reverting back to less intensive management.
 For example, for the sustainable management of improved permanent grassland farmers received 30 GBP per ha, for species-rich hay meadows they received 160 GBP per ha, and for heather moorland a yearly payment of 78 GBP per ha was made.
B. The 1991 Countryside Stewardship Scheme
While this brief concentrates on the ESA system, it must be mentioned that this scheme was in fact complemented by another scheme, the Countryside Stewardship Scheme (CSS), which has been operating since 1991. The CSS offered incentives to selected farms across the country (outside ESAs) where significant environmental benefits could be achieved. The reader should further note that both of these schemes (the ESA and the CSS) were closed to new applicants in 2004 (although many of their 10 year contracts are only now coming to an end) and were replaced in 2005 by the Environmental Stewardship Scheme (which was recently further modified
 in accordance with EU Regulations). At the time of their closure, more than 19,000 agreements were operating under the ESA and CSS schemes.

C. The 2005 Environmental Stewardship Scheme
The replacement of the ESA by the Environmental Stewardship Scheme (ESS) can in fact be described as an “evolution” of the ESA, as the current schemes indeed maintain the ESA’s core features (notably, the principle of voluntarily agreements with farmers based on payment). There were several reasons for the replacement of the ESA scheme:
 First, while the ESA scheme succeeded in preventing environmental degradation, it failed to significantly enhance the environmental capital existing in farmlands. Second, an increase in funding allowed the authorities to aspire to achieving national coverage, rather than the coverage of only specific areas. Thirdly, there was a need to allow more flexibility and ability to address wider environmental issues, according to the circumstances that are specific in each area. 
The ESS indeed caters for most of these concerns; it is available nationally, and it also includes specialised strands such as thematic strands to support organic farming, (Organic Entry Level Stewardship), and upland farmers (Uplands Entry Level Stewardship) as well as a more targeted Higher Level strand, which deals with complex types of land management, beyond normal farming practice.
 The Environmental Stewardship Scheme continues to include also a basic level strand (“Entry Level Stewardship”), under which relatively basic practices are required by farmers.
 The Entry Level Stewardship scheme currently covers nearly 60% of England’s agricultural land.
D. The ESA scheme and Target 11:

The model presented by the ESA scheme may contribute to achieving some of the objectives set by Target 11. Most notably, the main goal of Target 11 - the establishment and the improvement of protected areas – can be complemented and supported by the ESA scheme. According to the IUCN’s definition ESAs cannot be considered as PAs,
 and therefore cannot be considered for the sake of achieving the 17% target set within Target 11. However, where PAs cannot be established, the ESA model could be implemented as a more relaxed alternative.  Furthermore, the ESA scheme could also improve the effectiveness of PAs, if established in neighbouring areas. Indeed within its Thematic Report on Protected Areas, the UK has classified the ESA scheme under the ‘Initiatives which support Protected Areas’ category.
 
Moreover, the provision of eco-system services is also mentioned as one of the objectives of Target 11. The ESA scheme indeed supports eco-system services such as water storage and purification, carbon storage, ecological function (nutrient cycling, pollination) and diversity, landscape quality and character. 
The ESA scheme can support further objectives of Target 11, most notably with respect to connectivity. Even if not considered as PAs on their own, ESAs could be used in order to create connectivity corridors between recognised Pas where these are separated by farmlands, supporting the success of conservation efforts within these areas. 
Furthermore, the ESA scheme can be regarded as being equitable to all interested parties; it is voluntary and guarantees the sharing of its benefits with private landowners. The ESA scheme can also be considered as answering the call for effective management, as it includes planning measures which were adapted to the needs of each area (although, as stated below in Part V of this brief, these planning measures were not always adequate). 
III. LESSONS LEARNED FROM REFORM AND IMPLEMENTATION
The following section reviews several transferable lessons that other states may learn from the UK's experience in implementing the ESA system. 
A. Mixed success, but can be expensive 
Studies reveal that in most cases the ESA scheme has definitely contributed to the preservation of England’s habitat and species.
 But while it indeed stopped environmental derogation, it did not succeed in significantly enhancing the situation, probably due to insufficient incentives.
 Furthermore, the high cost of implementation cannot be ignored. In England, the average annual payments made to farmers were 5400 GBP per farm.
 The largest sum ever paid exceeded 1,000,000 GBP.
 Compliance and monitoring costs in 2008 were close to 179,000 GBP. In 2009, farmers received about 400 million GBP through the variety of agricultural land management schemes, including the ESA.
  The conclusion is that while the scheme is effective in achieving some of its objectives, the overall cost is not inconsiderable and cannot be ignored when considering the adoption of such a system.
B. Specific and specialised treatment
Target 11 instructs states to specifically address the particular needs of the different eco-regions. The ESA schemes are indeed designed to accord different and specialised treatment for each of the 22 ESAs.
 The ESAs were also (relatively) well-spread across all the parts of the UK, covering a range of areas. These features are supportive of the objectives of Target 11, and should be considered by states wishing to adopt similar systems. 
C. Voluntary in nature and based on benefit sharing
Due to its voluntary nature the ESA scheme is less likely to meet with objections from local communities, and is more likely to co-exist with Target 11’s objectives such as the need to ensure the full participation of local communities. Despite its voluntary nature, the fair compensation mechanism established by the ESA system ensured a very high participation rate by local farmers, and accordingly also the relative effectiveness of this scheme.
 These two features – the voluntary nature and the fair benefit sharing mechanism – complement one another, and should be adopted as a whole. 
D. ‘Next generation’ mechanisms are already in place
The ESA schemes were replaced by Environmental Stewardship in 2005, which while based on some of the former ESA scheme’s main principles (notably, the principle of voluntarily agreements with farmers based on payment) added worthwhile refinements such as national availability and an improved and wider range of management practices and objectives. The details of these schemes should be reviewed by states wishing to adopt a similar system, in the context of Target 11.
IV. REMAINING CHALLENGES
A. Questionable contribution to the quantitative objectives of Target 11
First, decision-makers should be aware of the fact that according to the CBD and IUCN’s definitions
 ESAs cannot be considered as PAs and thus, at least on the face of it, cannot contribute to the achievement of Target 11’s quantitative objective (17% of the world’s terrestrial land is to be protected). Target 11 however, refers not only to PAs, but also to “other effective area-based conservation measures”. The definition of the term “other effective area-based conservation measures” is undetermined,
 and it is not entirely clear for the time being whether ESAs could, or could not qualify as such. At least according to some commentators a restrictive interpretation of this term should be adopted, such that will include only areas that are not listed as PAs, but “meet the intent” of the IUCN’s definition.
 According to such an interpretation, ESAs will most likely not be regarded as “other effective area-based conservation measures”. l.
B. ‘End of contract’ problem 
A major shortcoming of the ESA model is the lack of long-term guarantees for the continuation of the conservation efforts. As ESA contracts were limited in time (10 years, according to this model), the continuation of these conservation efforts depends on the political will of future governments to prolong the contracts and to invest sufficient funds. Furthermore, the voluntary nature of the ESA should also be mentioned in this context. Notably, it implies that the success of this scheme relies on the land owners’ good will, as these may, or may not, wish to re-new their contracts in the future (the “end of contract problem”
). If these contracts are not to be continued (either by the state or by the land owner), the public investment made throughout the years, as well as the notable conservation achievements, could all be lost. It should be mentioned in this respect that despite the lack of long-term assurances the ESA scheme has been successful, at least to a certain extent, in positively changing farmers’ attitude towards conservation. According to certain studies, more than 50% of the surveyed farmers claimed that they would continue using environmentally-friendly practices even without payments.
 According to James LePage (Natural England),
 the deployment of agri-environment therefore, needs to be considered alongside a sound regulatory baseline, advocacy and advice to help drive culture shift during the life of schemes and perhaps consideration of linkage to other mechanisms for longer term change such as covenants to ensure some lasting impact.
C. More precise management prescriptions

According to some, the ESA scheme should have been better tailored to local circumstances.
 Indeed in the schemes that replaced the ESA more attention has been provided for designing precise management prescriptions for each area, in accordance with particular local challenges.
 Such a shortcoming, however, relates more to the flawed technical implementation of the ESAs within the UK. As these technical requirement should be essentially different in other states, where different environmental challenges exist, this shortcoming should not be considered as fundamental for the purpose of this brief. 
D. Competing programmes/subsidies

Lastly, the existence of ‘non-sustainable’ agricultural subsidies has been mentioned by some as inhibiting the success of the ESA scheme.
 Notably, generous production subsidies substantially reduced the attractiveness of ESA payments in several areas. States wishing to adopt similar agri-environmental policies should ensure the coherence and the harmonisation of such policies with other agricultural support schemes. 
V. CONCLUSION
The ESA system complements and supports the main objectives of Target 11, namely the protection of bio-diversity within designated areas. It could potentially also improve the effectiveness of PAs’ management, and improve their connectivity. The ESA system’s voluntary nature and the benefit sharing mechanism embedded in the payment system are both well aligned with the objectives of the Aichi Targets, as well as with the broader objectives of the CBD.
 Notably, they can be regarded as an effective and equitable way to create and manage sensitive areas. 
The agri-environment model adopted by England has shown that, if correctly adjusted, such schemes can help to reduce some of the negative environmental impacts of modern farming techniques and in some cases deliver real environmental enhancement. These schemes can be seen as an effective tool to prevent further damage to the environment, where regulation does not preclude that or is too blunt a tool. More positively they offer financial incentives for environmental products that are too often taken for free and not accounted for in conventional economics. In addition they can help drive a culture shift towards forms of land management that is more sustainable in the longer term. 

When addressed together with the modified plans that succeeded it, the ESA system could be of great use to any state, and especially to states with vast agricultural lands, or alternatively to states that are currently experiencing modernisation and intensification in their farming sector. Naturally, any state wishing to adopt such a scheme must consider the financial cost associated with this model, which may be significant. Also, the UK experience in applying this scheme reveals the importance of adopting a detailed set of technical requirements, such that will be tailored to the specific needs and challenges of each area and different species. 
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Appendix I
Article 18 of the 1986 Agriculture Act

18. Designation and management of environmentally sensitive areas.

(1)If it appears to the Minister that it is particularly desirable—

(a)to conserve and enhance the natural beauty of an area;

(b)to conserve the flora or fauna or geological or physiographical features of an area; or

(c)to protect buildings or other objects of archaeological, architectural or historic interest in an area,

and that the maintenance or adoption of particular agricultural methods is likely to facilitate such conservation, enhancement or protection, he may, with the consent of the Treasury and after consulting the persons mentioned in subsection (2) below as to the inclusion of the area in the order and the features for which conservation, enhancement or protection is desirable, by order designate that area as an environmentally sensitive area. 

(2)The persons referred to in subsection (1) above are—

(a)in the case of an area in England, .the Countryside Agency and English Nature;

(b)in the case of an area in Wales, the Countryside Council for Wales; and

(c)in the case of an area in Scotland, Scottish Natural Heritage.

(3)If the Minister considers that any of the purposes mentioned in paragraphs (a) to (c) of subsection (1) above is likely to be facilitated in a designated area by doing so, he may make an agreement with any person having an interest in agricultural land in, or partly in, the area by which that person agrees in consideration of payments to be made by the Minister to manage the land in accordance with the agreement.

(4)An order under this section designating an area may specify—

(a)the requirements as to agricultural practices, methods and operations and the installation or use of equipment which must be included in agreements under subsection (3) above as respects land in the area;

(aa)the requirements as to public access which may be included in such agreements

(b)the period or minimum period for which requirements included in such agreements under paragraph (a) or paragraph (aa) above must be imposed;

(c)the provisions which must be included in such agreements concerning the breach of such requirements; and

(d)the rates or maximum rates at which payments may be made by the Minister under such agreements and the matters in respect of which such payments may be made.

(4A)Where the Minister considers it necessary for the purposes of Article 10 or 20 of Commission Regulation (EC) No. 746/96 (aid for agricultural production methods compatible with protection of the environment: combination of aids, and penalties), an agreement under subsection (3) may contain–

(a)provision requiring the payment of penalties to the Minister in the case of breach of the agreement, and

(b)provision for payments by the Minister to be withheld in specified circumstances.

(5)Subject to the foregoing provisions of this section, an agreement under subsection (3) above may contain such provisions as the Minister thinks fit and, in particular, such provisions as he considers are likely to facilitate such conservation, enhancement or protection as is mentioned in subsection (1) above.

(6)The Minister shall not make an agreement with any person under subsection (3) above in respect of any land unless that person has certified to the Minister—

(a)that no person other than he is the owner of the land; or

(b)that he has notified any other person who is an owner of the land of his intention to make an agreement under subsection (3) above in respect of the land;

and in this subsection references to the owner of the land are to the estate owner in respect of the fee simple in the land or, in Scotland, the owner of the dominium utile. 

(7)The provisions of an agreement under subsection (3) above with any person interested in any land in England or Wales shall, unless the agreement otherwise provides, be binding on persons deriving title under or from that person and be enforceable by the Minister against those persons accordingly.

(8)Where agreements have been made under subsection (3) above with persons having an interest in land in a designated area the Minister shall arrange for the effect on the area as a whole of the performance of the agreements to be kept under review and shall from time to time publish such information as he considers appropriate about those effects.

(9)Schedule 2 to the Forestry Act 1967 (power for tenant for life and others to enter into forestry dedication covenants, or, in Scotland, forestry dedication agreements) shall apply to agreements under subsection (3) above as it applies to forestry dedication covenants or, as the case may be, forestry dedication agreements.

(10)This section applies to land an interest in which belongs to Her Majesty in right of the Crown or to the Duchy of Lancaster, the Duchy of Cornwall or a Government department or which is held in trust for Her Majesty for the purposes of a Government department, but no agreement under subsection (3) above shall be made as respects land to which this subsection applies without the consent of the appropriate authority.

(11)In this section—

“agricultural” has the same meaning as in the Agriculture Act 1947 or, in Scotland, the Agriculture (Scotland) Act 1948; 

“the appropriate authority” has the same meaning as in section 101(11) of the National Parks and Access to the Countryside Act 1949; 

“the Minister” means— 

(a) in relation to an area in England, the Secretary of State; and 

(b) in relation to an area in Wales or Scotland, the Secretary of State. 
(12)The power to make an order under this section shall be exercisable by statutory instrument and any statutory instrument containing such an order shall be subject to annulment in pursuance of a resolution of either House of Parliament.

(13)An Order in Council under paragraph 1(1)(b) of Schedule 1 to the Northern Ireland Act 1974 (legislation for Northern Ireland in the interim period) which states that it is made only for purposes corresponding to those of this section—

(a)shall not be subject to paragraph 1(4) and (5) of that Schedule (affirmative resolution of both Houses of Parliament); but

(b)shall be subject to annulment in pursuance of a resolution of either House.
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