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ABSTRACT

Abstract

Traditional legal literature on the International Criminal Court (ICC) ¢eserally
sidestepped the question of enforcemen®pproaches to questions ofi KS / 2 dzNIi Q2
effectivenesshave also largely ignored the demand forcredible, legitimate and relvant
administration of interndonal criminal justiceThe saiditerature displays an obviodack of
concern for the impact of institutionssuch as the IC®n prospects of democratic
transformations inpostconflict societies. Thish€sis posits that th critical goals othe
international criminal justiceregime are best achieved byintegrating concerns for
democratic transitios in postconflict societiesn the debate abouthe effectiveness of the
ICC Building on a nascent game theticeliterature, the Thesis advances three theoretical
models to show that (i) because of a lack of distinction between crimes committed by
government leaderson the one hand, andoy oppodtion groups on the other ICC
prosecutions may incentivize leader crimes as opgddsedeterring them; (ii) to elnance the
effectiveness of the @urt, leniency programs targeted towards lowlevel perpetrators
should be utilized(as is the case in arttiust law enforcement and the fight against
organized crime)and (iii)leniencyprograms may enhance deterrence (by making it costlier
for leaders to commit crimes) and may also enatile ICC to gather convincing evidence of
the commission of atrocities. Thif turn, is expected toead to the collapse of political
structures respornible forthe commission of internationarimes.The central insight of the
Thesis is that the ICC could be both -seiforcing and relevant to questions of political
transformation in postonflict societies providethnovative approaches to law enforcemte
are used The Thesis provides preliminargnd counterintuitivetheoretical pronouncements
that need to be verified by furtheelaboratiors of the models and appropriate empirical

investigations of the effects arttle effectiveness of criminal prosecutis by the ICC.
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CHAPTER Ihtroduction

CHAPTERL: Introduction

1.1. Background

Most contemporarynarratives othe evolutionof International Criminal Law (IAkading up

to the creation of the International Criminal Court (IG@¥t with the Nuremburg TrialsAt
Nuremburg, the Allies subjected Germarffi@als to criminal trials forviolations of
international law which occurred during World War The judges at Nurembuygvhen
breathing life into a whole subiscipline of internatioal law, § SNE O2y G4 Sy d GKI
against international law are committed by men, not by abstract entities, and only by
punishing individuals who commit such crimes can the provisions of international law be
Sy T 2 REeSimydsOccessfully sown the seeds individual accountability for crimes
committed during war then, legislative efforts waned in the face of mounting horrors
throughout the 2@ century mainly because of the divisive politics of the Cold Mtawas

not until the 1990s wherthe UN Secuty Council established the International Criminal
Tribunals for the FormeYugoslaviglCTY) and for Rwanda (ICTR)response to the horrors

of the YugoslavwWars and the Rwandan Genocide respectivelihat the international

criminal justice project rasned?

It is often invoked that the atioc tribunals forYugoslaviaand Rwanda were hastily sap
by an international communitywhich at the time when these conflictserupted, was

incapable of taking any meaningful steps towardslting the atrocities inthe afflicted

1 See e.dM.M. Penrose, 'Lest We Fail: The Importance of Enforcement in International Criminal Law’,
Am. U. Int'l L. Revlp (1999), 321l eila Nadya Sadat, 'Rawlsian Approach to International Criminal
Justice and the International Criminal Court, TAll. J. Int'l & Comp. 119 (2010), 261 Sarah M. H.
b2dzs Sy Wwdza (i NamesiCyafora\admiNiakitik8sRenrieyftie Cambridge Companion to
International Law(Cambridge University Press, 2012¢d P Nanda, 'The Establishment of a
Permanent International Criminal Court: Challenges Ahé#uthan Rights Quarterl0/2 (1998),

413-28.

2M.C. Bassiouni, '‘Combating Impunity for International Crini¢sGolo. L. RewZ1 (2000), 409.

8 Quoted inRobert Cryer et al., 'An Introduction to Internatior@diminal Law and Bcedure,
(CambridgeUniversity Pres2010) 8.

A KSNATFT . FaarzdzyA WLYGSNY!I| GA 2yl fTensioNbBewvaeyBli £ G 888 G A O
Interets and thePursuit of InternationalJdza (i A Anf@lo Casbesdhe Oxford Companion to
International Criminal Jtise (Oxford University Press, 2009). Cassese, 'On the Current Trends
Towards Criminal Prosecution and Punishment of Breaches of International Humanitarian Law',
European Journal of International La®/] (1998), 217.

5 Bassioun{n 4).
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CHAPTER Ihtroduction

regions® It is perhaps because of this equivocal origin of international criminal justice that
these tribunals continued well after their inauguration and many years into their operation

to search for aaison d'étrefor their existence Tdtel questions whether the administration

of international criminal justice at the ICTY managed to achieve any of its subsequently
declared goals from deterrence to reconciliation and trtgHing.” He noted, however, that

Wi KS §GNROdzy | f @harity dif hebeNdhe didgday hdvantage: By intervening
unambiguously from outside, it operated beyond the strained political circumstances that
continued to trap LI NIIA OA L) yia ¢ R BuK ityis notKckar hdwf thid ya Q @
marginalization of the pdical is necessarily a good thing when adjudicating what are

inherently political conflicts.

For better or for worse, the establishment of the-adc tribunals spurred on a very active
institutional, substantive and normative evolution of ICL that culmedan the creation of a
permanent international criminal courin 2002 andthe growth of an ever expansive
jurisprudence® The ICC has a wide jurisdictimntry individuals for the commission of crimes
against humanity, war crimes and genocide wherevaythmy occur in the warld subject
only to few limitations!® An important example of th@urisdictionalreach of the court is its
involvement in the adjudication of the Darfur Conflict in Sudan; Sudan not being a party to
the Rome Statutewhich establishedhe urt, nor having provided its consent for this
exercise of jurisdictioft Still, the Sudanese sitting Head of Sta@mar AlBashir,finds

himself indictectoday for crimes committed in theegion of Darfur pursuant t&JN Security

6 Ruti G TeitelHumanity's LawOxford University Press, 20L1Gary Jonathan BasStay the Hand of
Vengeance: The Riics of War Crimes TribungBrinceton University Press, 2000)C. Jalloh,

‘Universal Jurisdiction, Universal Prescription? Aifaieary Assessment of the African Union

Perspective on Universal Jurisdiction', (21: Springer, 20165, 1

"Teitel (n 6) 81.

8ibid 81.

9Nouwen (n 1).

10 Rome Statute of the International Criminal Court, July 17, 1998, 37 I.L.M. 1002 (1998) [hereinaft
theaw2 YS { a1 t8208€6S L/ / KIFI&aX Ay |RRAGA2YyZ 2dzZNAARAO
However, the analysis in this Thesis is only concerned with the three core crimes of Genocide, Crimes
against Humanity, and War Crimes as setinlArticles 68 of the Rome Statute. The crime of

aggression is excepted because it neither has a negative effect on the exercise of state sovereignty (it
on the contrary guards it), nor does it have a direct effect on internal political dynamics whck &or
particular focus of this research. In addition, the three former categories of crime under the

jurisdiction of the ICC can be seen a s forming a normative unit suitable for analysis in that they seek
to enforce standards of international humanitaritaw and human rights law in the face of ill

treatment by a state of its own citizens.

11 See discussion in Jall@in 6).

The Effects and the Effectiveness of thestnational Criminal Court: A Ganrtieeoretic Analysis 10



CHAPTER Ihtroduction

Council Resolution ®159312 Similarly, the involvement of the ICCritore recent conflicts
like Libya promises to transcendthe traditional bounds of sovereigntfurther, thereby
usheing in an era of increasing accountability for gross human rights violations even fif,

strictly speaking, such jurisdiction remains delineated by existing distributions of pdwer.

There is no denying that international criminal justice and international criminal tribunals
(ICTs), including the ICC, are here to stay in what sezimsan irreversble trend towards a

liberalt SAF €t A&l LINRESOWARY GIKK OK a &VEeidl tredts(itheSt ¥ 0 ¢
extended reach of legality apparent in the evolution of international criminal justice
institutions and their expansive role vésvis conflics as an indication of the paradigm shift

in international law away from sovereignty and towarte inception of what he terms

Gl dzyl y A (.8 TDia ney Ipasadigm of international law seeks to place people and

LIS2 L)X SQa NRARIKGA G jikice® THS patddigm 2sFalsoh spriieSnely | G A 2
NEFSNNBER (2 Fa (GKS a! yAGSNEIFIEA&AGE GdzNy Ay

tendency of this body of law to speak in the namealbbf humanityl’

Yet, it is this focus on humanitarian concerns in tleeponse to atrocities that is most
troubling at times. Mamdani notes how the shift from the old language of sovereignty to one
of humanitarian intervention in international law marks the shift from the political to the

apolitical or antipolitical 1 He stdes:
CKS AYGSNYIFGA2Y T KdzYFyAGENRAEFY 2NRSNX Aa
LyaidSIRT Al GdzNya OAGAT Sya Ayidz2 61 NRaAXCE?2

claims to stand for rights, these are residual rights of the human and not the full

2UNSC Res 1593 (31 March 2005) UN Doc S/RES/1593 ftio) 13(b) of the Rome Statute
allows the court to adjudicate cases whéefesituation in which one or more of [the crimes falling
under the jurisdiction of the court] appears to have been committed is referred to the Prosecutor by
the Security Council acting under Chapter VII of the Charter of the United N&tions.

13M. Mamdani, 'Responsibility to Protect or Right to Punish®irnal of Intervention and
Statebuilding4/1 (2010), 5367; SarahNouwen, 'Legal Equality on Trial: Sovereigns aniyithehls
before the International Criminal CourlNetherlands Yearbook of International Law 2@$pringer,
2013), 15181.

4 Quoted in Teite(n 6) 77.

15 ibid.

16 Teitel(n 6).

17R.G. Teitel, 'Humanity's Law: Rule of Law for the New Global Pdligesgll Int'l LB5 (2001), 355.
18 Mamdani(n 13).

The Effects and the Effectiveness of thestnational Criminal Court: A Ganrtieeoretic Analysis 11



CHAPTER Ihtroduction

range of rights of the citizen. If the rights of the citizen are pointedly political, the

rights of the human pertain to sheer surviva...

Helena Cobbamgne of the most vocal critics of the international criminal justice project,

argues that an important difference between the Nuremburg trials and the work of
contemporary international criminal institutions is that in the former international criminal
prosecutions were conducted as part of a wider social and economic rehabilitation program

that was concared with more than the jdicial determination of guilt anéhnocenceor the

simple imposition of harsh punishmert$/ 2601 yQa FTNHzAGNI GA2Yy GAd
criminal justice project stems partly from the fact that while these prosecutions are carried

out in the name of thaffectedpopulations of postonflict societies, thepften ignore these

LIS2 L) SQa 2¢y LINBE T SNeBeYf G&eaiof affgir®, perlapsh adlexpdcad/ a
consequence of whakKendall and Nouwen see as the excessive narrowinfpeo class of

victims of warby ICTgo include only those at the receiving end of physical violeavgith

the victim as a political beingffectively positionedat odds with the international criminal

justice project2it is not surprising thathe opemtion of ICltendsto WS Of A LJAS 02y OS LJi
L2 fAGAOLE 2dzaiABS Ay O2yFtA0G aArlGdz GAz2yaoQ

The administration ofriternational criminal justie, instead of resolvintpe political issues at
the heart of contemporary conflictdends to glossover them or aherwise distortthem
through the lens of individual criminal responsibifityThe de-politicization of conflict is
arguablythe natural consequere of the imposition of individualesponsibility for crimes
committed in the furtherance of or duringpolitical conflicts It effectively turns
consideratiors of the criminal actions of states and stdike institutionsfrom politics to law
and reduces the injustices visited on populations to mere crigaiseit serious crimesas
opposed to manifestations of dér and deeper political crise®e that as it mayhow

effective is any efforto pursue the criminalizatio of acts committed in internatonflicts

1%ibid 5455.

20Helena Cobban, 'International Courtsgreign Policy(2006), 2228.

2Libid 26.

22 5ara Kendall and Sarah Nouwen, 'Representational Practices at the International Criminal Court: The
Gap between Juridified and Abstract Victimhoddhiversity of CambridgFaculty of Law Research
Paper24(2013.

Zbid 259.

2 Teitel(n 6) 75.

2 ibid.

The Effects and the Effectiveness of thestnational Criminal Court: A Ganrtieeoretic Analysis 12
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likely to be when it is conductedith complete disregard to the politics giving risegioch

warsin thefirst place?

1.2. Thesis Motivation and Direction

The motivation behind this research work an overarching concern for the absence of
political considerations from questions of international criminal justice. The Thesis, however,
is concerned with the very sgific issue othe enforcementof ICLby the fledgling ICQhe

ICC is the first permanent tribunal set up with the express goals of putting an end to

WAYLJzyAGe F2NJ 6KS LISNLISGUNI G2NER 2F wGKS Y2a

O 2 Y Y dzy Adiihie @revention of these crimé$. However, the court lacks the necessary
infrastructure, such as a dedicated police force, to arrest individuals indicted for crimes
under its jurisdiction. This, coupled with the fact that the court has almost unlimited
geographical jurisdiction over the core Nuremburg crimes creates particular challenges for
the enforcement of arrest warrants. With the court struggling to bring to justice nearly half
of those most responsible for the commission of war crimes, crimesistghumanity and

genocide, what hope does it have for the effective administration of international justice?

While this Thesis takes the international criminal jusficeject as is and assumes that the
ICC is here to stay, it attempts integrate concera forthe poliical in the dialogue about

the effectiveness of the IC@ seeks to advocate a rofer the ICCand other international

criminal institutions i K+ & 32S4 0S@2yR YSNB NBONAROGdziAZ2Y

while adjudicating politidaconflicts.Instead of calling for the denouncement of the ICC as an
irrelevant and potentially futile institution, the Thesis suggests instead a number of

mechanism designs that can empower the court to achieve its institutional goals.

The central argumm of the Thesis is that while the ICC may be undermining its own
institutional goas by pursuing justice in complete disregard paditical considerations, the
court may be able to fulfil its declared objectives as well as play an important role in
addressing the plight of affected populations in pasinflict societies if it pursues pragmatic

law enforcement policiesThe exercise of prosecutorial discretion is the key to making this
transition from an irrelevant institution to a serious contender in fight against atrocities.

The suggestion in the Thesis is that the court may be able to achieve deterrence, fulfil its

truth-telling function, and enhance the evidentiary basis on which prosecutions are

%6 The Rome Statute, at the Preamble.
The Effects and the Effectiveness of thestnational Criminal Court: A Ganrtieeoretic Analysis 13



CHAPTER Ihtroduction

advancedas well as facilitate the removal of patiil spoilers in postonflict societies if it
becomes more open to the adoption of tried and testad enforcementstrategies such as
leniency programs. Mindful of the fact that the court has a declared poligursuing key
perpetrators of atrocities, dfering @ncessions to minor actorsnay facilitate the
administration of international criminal justice withbnecessarily compromising the@zNJi Q &

integrity.
1.3. Structure, Composition and Constitutive Research Questions

The Tesis is comprised of a seriesassayseachof whichseeks to critique the potential of
the ICC with reference to the likely effects of its operationpomspects for the resolution of
political crises and foregime changen postconflict societies. These selfanding essays

appearin Chapters 5 as explained below.
1.3.1. Developing the Conceptual Framework (Chapter 2)

Despite the exponential growth of the literature concerned with the work of international
criminal institutions following the establishment of the ICC in 2002, a normdimdness
persists concerninthe NI A & 2 yfor R@®evideNtommitment to prosecute war crimes,
crimes against humanity angenocide To echo the concern #rofessor Arartya Senwith
respect to conceptualizing a theory of human rightgernationalcriminal lawyers seem to
be too busy tryig to change the \Wtld to engage in any rigorous attempts to grasp the
theoretical underpinnings of the international criminal law regifiéiet, any serious
exploration of questions about the effectiveness of tlCY dza i 6 S3IAY O &ICLF a1 A Y 3
really ¥ 2 NHecextant legal anttanstional justiceliterature fails to settleon any definitive
answer or answers, rather it seems to justify the existenceintérnational criminal
institutions by reference to anywumber of benefits that range from individualizing guilt and
deterrence to peacduilding, conflict resolution or democratization depending on the

particular scholarly tilt of the autho®This Thesisattempts to rectify this position by

27 Amartya Sen, 'Elements of a Theory of Human RigPitdpsophy& Public Affairs32/4 (2004), 315

56.

28 See e.gM.P. Scharf, 'Tools for Enfamg International Criminal Justice in the New Millennium:

Lessons from the Yugoslavia Tribunal, TheRaul L. Rev9 (1999), 92%enumerating individualizing

guilt, providing justice to the victims, deterrence, respect for the Rule of Law, recoiocilatd

developing a historical recordBassiouri W¢ KS | A& 2NB 2F | YABSNEI f  WdzNA
Ly G4 SNY I GikB. PecauSfephendEcedo (Dir.). Universal Jurisdiction, National Courts and the
Prosecution of Serious Crimes under International (Paltique Etrangéres9, 2M6) 39-63 (confining

The Effects and the Effectiveness of thestnational Criminal Court: A Ganrtieeoretic Analysis 14
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proposingthat: (i) the critical goals of ICL should be confined to ensuring international peace
and stability andto promoting the protection of fundamental human rightand (ii) the
potential of prosecutions to contribute to a particular policy objective (e.g. deterrence
reconciliation and trutktelling) should be assessed not by referencehe inherent value of
such objectivedut by reference to their ability to contribute to the tweritical goalsof ICL.

In developing this position, | rely on a framework proposgdBoomhal in 2002to explain

the unitary nature of the crimes under the jurisdiction of the FEC.

Given that the proposed critical goals of ICL can serve as useful guideposts in the assessment
of the effectiveness of the IC&he question that remains hether the prosecution of a
handful of perpetrators by the court is sufficient to achieve these goals. Chapter 2 attempts
to answer this question by providing four exampileat demonstratethe limited potential of

the international criminal law regimeotbring about lasting peace, stability and gter

respect for human rightsespeciallygiven the inherenttompleity of internal conflicts. The

central claim in this Chapter is that because IClmigeld in scope, enforced with minimal
consistency and deid of consideratioafor thicker political constructst is ill-equipped, in

isolation, to achieve its own goals

There is no denying that ICL is experiencing a marked shift ff@mmprotection of

international peace and securitpwards becoming a tml regime concerned primarily with

the benefits to deterrence, prevention and ensuring World order and pe&tedingstrom,

‘Transitional dsticeand Ongoing Conflicih Chandra Lekha Sriram et dlransitional Justice and
Peacebuilding on the Ground: Victims anddembatantgRoutledge, 2012Jadding conflict

resolution) R. Nagy, 'Transitional Justice as Global Project: Critical ReflecTioing'World Quarterly,
29/2 (2008), 2789 (adding peacduilding).

2B, Broomhallnternational Justice and the International Criminal Court: Between Sovereignty and
the Rule of LayOxford University Press, USA, 2003).

30 Seel.E. Alvarez, '@nies of States/Crimes of Hate: Lessons from Rwaivade, J. Int'l 124 (1999),
365613 (arguing that the framework of neoompliance with ICL creates a largely invented divide
between villains and victims in internal confligts)® . N} y OKX 4! I+ y Rl Q& / A QA
Intervention',Ethics & international affair21/2 (2007), 1798 (arguing that ICL results in a reductive
narrative that transcends the question of legitimate political demands and grievances often involved
in internal conflicts of the type adjudicated by the IQT)Turner, 'Dievering Lasting Peace,

Democracy and Human Rights in Times of Transition: The Role of Internationdhteangtional

Journal of Transitional Justic? (2008), 12651 (cautioning against the effect of international

criminal prosecutions on deepenimghnic divisions in postonflict societies)S.R. Ratner, C.U.N.A.
Jason S., and J. Bischéffcountability for Human Rights Atrocities in International Law: Beyond the
Nuremberg LegaciOxford University Press, USA, 20@8howing that ICL is limited and scope and
leaves a numbeof gross violations without redress).

The Effects and the Effectiveness of thestnational Criminal Court: A Ganrtieeoretic Analysis 15
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the protection of individual right&' A clear example of this is the uninhibited decoupling of
the jurisdiction to adjudicate gross violations of human rights under the Geneva Convention
from internationalarmed conflictby theICTYn the case oTradic®? In extending the scope of

protection under the Convention beyond its reasonable limit, the tribunal noted that:

A Statesovereignty oriered approach has been graduaflypplanted by a human
beingoriented gproach ... ti follows that in the area of armed conflict the
distinction between interstate warsand civil wars is losing its lua as far as human
beings areconcerned... If international law, whki of course duly safeguardirie
legitimate interests of Stats, mus gradually turn to theprotection of human being,

it is only natural that theaforementioned dichotomy should gradually lose its

weight 33

Even thougtsuch a shift may be welcomed because of what it promises in terms of added
protection of human rights,he issue that Chapter 2 raises is that regarding international
prosecutions as the main cornerstone of the response to atrocities by the international
communitywhile systematically overlooking the sogiolitical issues at the heart of vicious
internal canflicts is at best unhelpfulThe incessant subordination of national concerns to
international demands for justice in this regard presupposes the validity of replacing an
effective rule of law nation state with a rule of international law that hardlytexasmd which
cannot adequately respond to political violence in all its forms. This position is contrary to
the traditional mandate bICL as regarded by early scholarship in the.fietd example, the

leadinginternational law jurist Quincy Wright notes:

¢KS TFdzyOiliAazy 2F AYOGSNYFGA2yLEt ONRYAY!I §
enforces within its jurisdiction criminal law adequate to ensure its security and
welfare and protect its citizens and residents from common law crimes, leaving to
international law the prevention and punishment of acts which threaten the
AYOGSNYFGAZ2Y € O2YYdzyAide |a || gK2tSXIyYyR

31 Teitel(n 6).

32 Prosecutor v. Dusko Taditase No. (134-1), Decision on the Defence Motion for Interlocutory
Appeal on Jurisdiction (October 2, 1998)T YAppeals Chambegvailable at
http://www.icty.org/x/cases/tadic/acdec/en/51002.htnflast visited July 29, 2014).

33ibid [97).
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individuals likely to be neglected by some or all sovereign states or which are

committed outside the jurisdiction of argf them3*

The role of the nation state as the main protector of individual rights is adequately
acknowledged in the European Convention on Human Rights which states that the
fundamental freedoms with whichkktS 02 y @Sy (i A 2 y béstimaidtadine®dSthe SR | N
one hand by an effective political democracy and on the other by a common understanding

and observance of the human rights on which they depi&tih the last section of Chapter 2,

| provide anexploration of the relevance of democratic values angcgices to the
achievement of the goals of internatiohariminal justice and argue that the international

criminal law regime needs to be supplanted by healthy concern for political

transformations along democratic lines in pasinflict societies

1.3.2. E@DI T OET ¢ OEA ) ##06 0 whagr@®AAlI AT O SEI
If the thesis of Chapter 2 &cepted- namely that democratic institutions at the level of the
nation state are indispensable to the achievementtloé kind ofjustice that goes beyond
retribution and aims to bring abouftfair and less oppressive political systems in countries
ravaged by internal conflicts, it then becomes imperative to understaride effect of the

ICC on the internal political dymacs in postonflict countries.This is not a question
ordinarily tackled by traditional legal scholhiig, but perhaps receiving somalbeit hardly
formal, treatment in transitional justice literaturé® Social sence approaches, by contrast,
are better equipped to address such an inquiry. Unlike doctrarellyss - which is the
traditional domain of legal scholarship and which is concerned with the application of the
law as is- ; the domainnaturally occupied byhe social sciences is that of evaluation and
contextualization. For this reason, this Thesiargely draws on political science and
International RelationgIR)scholarship both in terms of defining the research problem and
addresing it. Focused on an exploration of the enforcement problem of the ICC, scholars in
these fields attempted to underahd the potential of the current international criminkw
regime within a broader research enterprise seeking to understand the function of

international organizations.

34Q. Wright, 'Scope of Internanal Criminal Law: A Conceptual Framework, TWe'J. Int'l L15
(1974), 561 562-563.

35The preamble to the European Convention on Human Rights.

36 See, for example, Branch (n 30).
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The discourseabout the likely effectiveness of the ICC in light oflatsk of enforcement
power in legal and transitional justice literature seems to be polarized between two
irreconcilable positions; on the one hand, international criminal justizelliners are intent
2y aS9Btke®B YR2Z2Y S (i K2 dz3 K, whilK detrastd petsBignily quBstidnt Q

the validity of the incessant quest for accountability at the risk of prolonging the reign of

LISNLISGNF G2NED® ¢KAA OATFTANOIFGA2Y LI NIfe& Ay T2N

Divided between prioritizing justice and dgtrg the effects of international prosecutions on
prospects of peace and pesbnflict constructionpoth strands of idealism and realigmave

failed to provide anyinformed justification br their respective psitions. Instead, their
espousalabout the mplications of the Gurt seem to be based on articles of faith about the
viability of a new global ordeéf.As noted byMégret, W di linBall, the dense ideological
environment in which the debates for and against international criminal justice have been
ClNNA SR 2dzi XKl & O2yiNROodziSR (2 ONBI (e few?2 Y S

arguments emerge cled¥

Mindful of the above debate and awarthat insistence on accountability in light of the lack
of effective enforcement powers may lead to the ueimupted assumption of power by
individuals wanted for the most heinous crimes against humanity and consequently the
continuation of atrocitiesa limited gametheoretic literaturewas developed by IR scholars

to examine the selénforcing potential of tk ICC and explore mechanism designs for
improving the work of the tribuna® The suggestion emerging from this scholarskithata
median solution between the extremes of-ahy-cost accountability and outright impunity

may exist The first theoretical radel developed by Michael Gilligan and published in 2006

-

az

posits that the IC@nay by its mere existence deter crimésd DA £ f A I)yDRaE f aA AR §/T0¢A
Model focuses on the effect of the ICC on solving a i aidl 41SQa O2YYAlYS

when refusing asylm to a deposed diator who committed atrocities It suggests that in
certain conditions the court may prove selfiforcing by inducing the sedurrender of

indicted leaders faad with imminent regime changé/Vhat the prospect of a seinforcing

87F. Mégret, 'Three Dangers for the International Criminal Court: A Critical Look at a Consensual
Project',Finnish Yearbook of ktnational Law, X11(2001), 198247.

38 |bid 199.

%9M.J. Gilligan, 'Is Enforcement Necessary for Effectiveness? A Model of the International Criminal
Regime'International Organization60/04 (2006), 93%7; E.H. Ritter and S. Wolford, 'Negotiating
Surrender: Criminal Courts, PAgrest Bargains, and the Enforcement of WarrarEshory University,
(2010).

40 Gilligan (n 39).
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antithetical to the spirit of ICL. A finding that the ICC is (or could be made to be) self
enforcing will provide additional support to the claim that the court is effective idirem

impunity for and preventing crimes of concern to the international community despite its

lack of enforcement powers. Such a finding will also contribute to bridging the gap between

the two opposing strands of realism and ifisen towards a greater ananore cohesive

understanding of the needs of pesbnflict societies.

The remainder of this Thesis builds on and contributes to this nascent -faeueetic

literature by developing three theoretical models which suggest thatICC could be both
seltenforcing and relevant to questions of political transformas@iong demaocratic lines in
post-conflict societiesprovided prosecutorial discretion is used to enhance deterrence and
improve the truthfinding function of the courtThe first of these modelsppear in Chapter 3
whichalsodefines the research problem and introduces the game theoretic literature on the

topic. The Chapter rests on challenging the institutional assumptions undeflyld f A 3| y Qa
repeated game model by positing that because the p@@Secutes opposition groupess well

as leaders fothe commission of atrocities, it is likely to encourage leader criaues

undermine its own selénforcement potential.

However, the modelling and analysisarried out in this Thesiabstracts from the
iyOGSNYlFGA2yFE NBfFdGA2ya FNI YSE2N)] beacktodhg S aSi
original framework for the economic analysis of crime developed by Becker ib1968S O 1 S NI &
formulation of the economics of crimé traditionally concerned with # question of
deterrence andis frequently appliedn the economic analysis of domestic criminal How

determine the most suitable law enforcement policy under conditions of limited resources

This theme continues in Chapters 4 andvich borrow from gene-theoretic literature on

anti-trust law enforcement and organized crime that take into consideration the

consequences (costs and benefits) of criminal behaviour in organizational settings.

1.3.3. On the Methodology: The Use of Game-Theory in the Analysis of

International Criminal Law (Chapters 3)

The use of economic analysis in international law is limited and early scholarship focused on

explaining broad theoretical topics such as the phenomenon of customary international law
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and the drivers behind internati@ cooperatiorf! Topicssuch as international trade law
and international environmental law seem to be a natural fit for the methodological start
point of treating states as natural economic maximizerswihat can be termed an
international market!? The ndure of international legal instruments can be understood in
this respect as enabling the reduction of externalities or the increase of efficiency of certain
transactions through cooperation, coordination or institutionalizatfdimdeed, drawing
analogiesbetween various aspects of international law with phenomena in the domestic
sphere facilitated an activlaw and economicsL&E analysis which drew on established
topics from the economic analysis of municipal law. Examples of this include the applicatio
of contract theory to the analysis of treaties or the theory of the organizatioumniderstand
international institutions** However, certain spheres of international lawsuchas human
rights and international humanitarian laywroved immune toan activeeconomic analysis
agenda. This is partly because international cooperation on these issuesooe=adily fit

the classical model of mutual exchange of bemefiid retaliation in case of default which is
characteristic of international relationslt is perhaps a problematic notion that the
government of the United Kingdom shouldre that gross violations ohuman rights
systematically occur in Sudan and even more problematic to envision ways for it to retaliate
against the government of Sudan if theydéed occurred. As a result, scholars shied away
from the economic analysis of these topics arm timited efforts that emerged were
confined toempiricallytesting the effect ofinternational treatieson compliance with the

norms of internationaldw byindividual states.

Be the above as it may, Dunoff and Trachtman suggest that economic analysis may be a
natural place to start to addresssues pertaining tohe enforcement of the humanitarian

law of internal conflict§® They particularly note that préc theory which assumes that
individuals engage in a rational cdstnefit analysis may shed light on the question of the

effect of the current regime and the sanctions it imposes on the incentveommit gross

41 A Mitchell Polinsky and Steven Shaugéindbook of Law and Economi@ Access Online via

Elsevier, 2007)Eric Posner and Jack L Goldsmith, 'The Limits of InternationaMa@w1,99. (New

York: Oxford University Preg2005).

42 J.L. Dunoff and J.P. Trachtman, 'Economic Analysis of Internationa¥abnd, Int'l 124/ 1, (1999)

43 |bid.

44 Dunoff and Trachtmatn 42).

45]J.L. Dunoff and J.P. Trachtman, 'The Law and Economics of Humanitarian Law Violations in Internal
Conflict', The American Journal of International L&8/2 (1999, 394409.
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violations of hunan rights in this contexf This is not surprising for two reasons; (i) ICL is
tantamount to the internationalization of municipal criminal law, a field highly receptive of

an agenda of economic analysisid (ii)the central issue of enforcement in ICL readily lends

itself to Becler's costbenefit frameworkwhich was developed in the particular context of

criminal law enforcement to test the effect of legal sanctions on the incentives of individuals

to commit crime lt is in this spirit that | undertake the game theoretic analyrsi€hapters 3

5 of this ThesisThe models developed in these chapters follovd O1 SN & thdidLINE | OK
guest to determine the effect of the ICC on the incentives of leaders to commit crimes falling

under the @ dzNIi Q& 2 dzNfley dd5oChy MsBgyhE spécifirii methodology of game

theory.

Using the tools of game theory to formulate propositions about the possible effects of ICC
indictments lends a much needed formalization to existing arguments in the*fiakl.

limited as the gaméheoretic analysisof ICC warrant enforcement remains, the extant
literature has already brought to the lime light important issues often left unexamined by

GNF RAGA2YyLFE R2OGNAYLFf | LILINRIF OKS& o ¢S dzy RS
benefit calculatiorf® This idea, which undergirdbie economic analysis ofiaor L&E allows

2yS (2 2dzRIS (KS SFFSOAGBSySaa 2F | NHzZ S 2N
incentives to commit a crim&What game theory provides, in addition, is the means to

examire the effect multiple decision makers may have on each other in a given regulatory
environment. Law enforcement in general and the context of international criminal justice in
particular, often involve the action of various agents and as such make aigigedr the

application of game theoryGame theory has been used to determine the efficieatiaw
enforcement efforts in anttrust law, organized crime and corruptidflt was dso

extensively employed in broad theoretical analysd international lav.>!

46 ibid.

47 Michael J Gilligan and Leslie Johns, 'Formal Models of International Instituiongal Review of
Political Sciencd5 (2012), 2243.

483, Becker Gary, 'Crime and Punishment: An Economic Apprdaairial of Political Econonig6/2
(1968), 169217.

49K. BasuBeyond the Invisible Hand: Growvatk for a New Economi¢Brinceton Univ Pr, 2018y
%0 Acconcia, A., Immordino, G., Piccolo, S., and REAd@mpliceWitness and Organized Crime:
Theory and Evidence fromIt&ly H 6 al NOK Hamm0 62y FAE{S gAGK [/ dzf Gc
Amministrazione)available at

http://integrita.sspa.it/wpcontent/uploads/2011/04/sspa_paper_n4 080311 Acconcia.pdf

51 Gilligan and Jones (n 47).
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A strong assumption in game theory is that each actor behaves ratiogattyakimize his
benefits relativeto costs andthat he expects otheractors to do the same under specific
conditions andn light of the information the actorsave®? Like other ational choice models,
game theoretic analys of ICLmay vyield inaccurate predictions in so far as it may not
accurately capture actual (as opposed to hypothesised) deeimiking in the commission
of crimes®3Jolls et al. maintain that the behaviour afminals, while largely corresponding
G2 GKS (SySdta 2F NIraGAz2ytrftAlesr Ay@2t o@Sa
disproportionately attractivé? In addition to bounded willpower, criminals also exercise
bounded rationality in that they assessicertain events with reference to their perception

of the likelihood that the event will occur as opposéal the actual probability of its

occurrence’® However, the suggestion in the field of Behavioural Law & Economics is that

these departures are systdac and can therefore be taken into consideration when assessing

the predictions of a certain modé.

Notwithstanding the aboverational choice theory remains a mainstream criminological

perspective that is both widely used and val®é@his theory alsonforms the deterrence

aKeéL

hypothesis central to both municipal criminal law andi@Ldz t Ayad | yR w2 (KS ai

assumptions of human nature that undergird the theory of deterrence are grounded in the

belief that humans are economically rational act®sAs tempting as it is to classify the kind

of gross violations of human rights and humanitarian law that occur in the context of

international crimes as pathological, Fattah argues that empirical observations of Norwegian
concentration camp guards duringKS bl T A 200dzZLJ GA2y 2F b2NB!l &

placed in certain situations, under certain conditions, subjected to certain pressures and

52D.G. Baird, R.H. Gertner, andCRPickeriGame Theory and the Laiarvard University Press,

1998).

B{dzyali SAYy>S WYWCH. SuEerBit@vious ya®and Fconomi¢€ambridge University
Press, 2000).

w2t ftaz {dzyadSAy FyR ¢KIfSNE Wi . SKI(EEB)2 dzNJ f
5 1bid.

%6 Jolls et al (n 54).

SSDA0O02Yar WLYUIUNRRAGLRBEEKV NRASNY2fRHEAAGS. | YR
SimpsonOf Crime and Criminality: The Use of Theory in Everydggaie Publications,
Incorporated, 2000).

%8 SeeA.P. Simester and A. Von Hirs€nimes, Harms and Wrongs: On the Principles of Crisatiah
(Hart, 2011)C.W. Mullins and D.L. Rothe, 'The Ability of the International Criminal Court to Deter
Violations of International Criminal Law: A Theoretical Assessnhetgrnational Criminal Law
Review,10/5 (2010), 77486.

%9 See Mullins and Rbe (n 58)773.
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addition, an apeal to the irrationality or abnormality of dictators and those that habitually
violate the humanitarian norms of ICL automatically disqualifies international criminal justice

as anything other than retributive.

In addition to the limitations posed by theationality assumption which are duly
acknowledged, it is also acknowledged that the game theoretic analysis advanteid in
Thesis may abstract from important issues because of the -eweplification required to
generate testable predictions. Howevethe analysis remains valuable because of the
counterintuitive insights into the possible effects of internatbrcriminal prosecutions as

well asthe formalization it adds to arguments in the fiéfd.

1.3.4. Developing Three Game -theoretic Models on the ICC (Chapters
3,4 and 5)

In Chapter 31| develop and analyse a osbhot gametheoretic modelof the interaction
between a leader and an opposition group in light of the existence of theOGGhe one
hand, the analysis othis model indicates that the dlirt coud inhibit certain opposition
groups from rebelling, thereby positively affecting thearvival rates of leaders who commit
atrocities However, the mdel also suggests that theo@t may have a deterrent effect on
the commission of atrocities by governmeragainst their own people if indictments can be

used toenable the process of peeful political transformation.

It is without doubt challenging to espouse theoposition that a judicial entity such as the

ICC, which regards itself as beifighdamentally apolitical, should be concerned with

enabling revolution when issuing indictmentdowever,it has been noted that the issuance

2F Yy FNNBad oFNNryd oe& GKS O2dzNIL | 3IFAyad |
facto, in a change inheadfo a L yi S®RSA NI | NI A Ot S & 5 Rawed Wdza i .
and Werner argue that adjudicating international crimes is inherently political and as such

renders the ICC a weapon in-gning political struggle®¥ They use the examples of the

80E.A. Fattah, 'The Rational Choice/Opportunity Perspectives as a Vehicle for Integrating
Criminological and Victimological Theorié&utine activity and rational choicg,(1993), 225229.

51 For a general discussion of the lliations and advantages of using Law and Economics analysis of
international law, see Dunoff and Trachtm@m4?2).

625.M.H. Nouwen and W.G. Werner, 'Doing Justice to the Political: The International Criminal Court in
Uganda and Sian', European Journal of International Lal1/4 (2010), 94465, 962

3 ibid.

The Effects and the Effectiveness of thestnational Criminal Court: A Ganrtieeoretic Analysis 23



CHAPTER Ihtroduction

situations in Uganda and in Sudan to demonstrate how the Government in the first instance
and the Rebels in the second used theut to legitimize their positions against their
respective enemies (the Rebels in the first instance and the Governmeheisgcongl
Given that the IC susceptible to use in this way, IWeen and Werner conclude by inviting
AYOGSNYyFGA2yFE f1Fg@SNR (G2 LI e FGdSydazy (2
While the intuition behind this Thesis is an understanding tbhaabling welmeaning
political transformationsn postconflict societies is the sort of politics that is required to
advance the international criminal justice system beyond mere retribution, the work
undertaken herein stops shodf suggesting that sincshould be the entire role of the ICC.
Even though the theoretical models advanced put the probability of regime change at the
heart of the enquiy on the effectiveness of theo@rt (following Gilligai they seek to make
pronouncemensg about the abilityof the institutionto deter the commission of atrocities by
leaders of states as well #s potentialto advance credible accounts of the commission of
atrocities when they occur. In this respect, the models pay attention to doing good politics
while alsomaintaining a healthy concern for the effive administration of justice as

traditionally understood.

While one can explore other aspects of the effectiveness of the international criminal law
regime such as state compliance with the norms of internaiohumanitarian law, an
emphasis on deterrence is warranted for two reasons. Firstly, the deterrence hypothesis is
widely accepted and invoked as the main justification for the tiguaent and proliferation

of international criminal institutions Secondly,a focus on deterrence as opposed to
compliance reinforces the nature of ICL as more akin to criminal law than human rights law.
Unlike human rights law which is concerned with the state as a unit of analysis and with
obliging it to redress its wrong doindCL is primarily concerned with the imposition of
individual criminal responsibility for the commission odgs violations of human rights. It is
therefore more fitting to measure the effectiveness of this body of law by reference to its

ability to dete future atrocities.

The question of using indictments by the ICC to enable -mvelining political
transformations in postonflict societies was tackleih this Thesisby positing that
governments implicated in the commission of atrocities display charatics of cthe
organizatiog @ d@léMA fér borrowing from law enforcema efforts against entities with

similar characteristics. Chapters 4 and 5 borrow from the literature on-targt law

54Nouwen and Werner (n 62) 964.
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enforcement and organized crime to suggest thiad use of aymmetricprosecutions and
leniency programs targeted towards lowiewvel officials in a government outfit implicated in
crimes may be the way forwafdThe originalgametheoretic model relied upon in the
development of the two models presented in thedwpters was put forwardy Acconcia et

al and depicts thénteraction of a crninal organization consistingf a criminal boss andis
subordinate with a legislator who is empowered to introduce a leniency progtée

a! 002y OA . TheirankRdels bult on insight from a model developed by Motta and
Polo that explores the effect of leniency programs on the behaviour of members of & carte
by studying the interaction between a group of firms deciding on strategies of collusion and
reporting to the Antitrust law authority®’ The Acconcia Modeduggests that the use of
leniency programs targeted at Ielevel perpetrators creates conflict irm criminal
organizationby encouraging agents to report on the leader of the organizatibenefit

from reductionsin sanctions promised in exchange. This is advantageous from a law
enforcement perspective as it increases the probability of punishment suffered by the leader
of the organizationln this respect, they conclude that while leniency may resulbivering

the cost of crimes for agents, it can also result in deterrence for eéaddrwhose return

from crime may be sufficiently negatively affected to preclude him from commissioning the
crimes in the first placeAn important feature of the Acconcia Model ketintegration of the
concern that whistleblowing subordinates may be subject to retaliation punishment by the
leaders they report. This increases the cost of reporting and necessitates credible promises
of sufficiert reductions in sanctions dgw enforcenent authorities that compensate for this
risk in order to induce subordinates to sedfport. The Acconcia Model was further
developed by Piccolo and Immordino who assumed an asymmetry of information between
the subordinate and th@rosecutor in the origial setup® | modify thelatter modelto gauge

the effect of offering leniency to lowevel perpetrators in exchange for information

% This is not the first attempt to draw together these seemingly divergent areas ofdavistopher

I F NRAY3IQa SELX 2 NI (nka&ighal andl individul regponsitiMySvairEpireddathe
affinity between the violation of antirust law by cartels, the activities of organized crime syndicates
and state criminality(Christopher Harding, 'Criminal Enterprise: Individu&sganisations and
Criminal Responsibility, Cullompton, WRQO07).

56 Acconcia eal (n 50).

67 Massimo Motta and Michele Polo, 'Leniency Programs and Cartel Prosechtiemational Journal
of Industrial Organizatior21/3 (2003), 34479.

%8 Salvatore Piccolo and Giovanni Immordino, 'Optimal Accomjgliteesses Regulation under
Asymmetric Information’, (Centre for Studies in Economics and Finance (CSEF), University of Naples,
Italy, 2012).
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regarding he culpability of a leaden a government structure implicated in the commission

of atrocities.

The contributims in Chapter 4are twofold: (i) the chapter reviews the practice of
international criminal tribunals to argue thalhe use ofleniencyprograms is justified and
practiced in the context of international criminal prosecutions but emthe guise of plea
bargaining, and (iithe chapter introduces grincipalagent model that departs from the
literature in positing that retaliation by a leader of a criminal organization (or government)
against whistleblowing subordinates is not costlessl integrates the idea that the leader
may commit assessment erroiSthe leniency prayram is confidential. Thimay, in turn,
enhance the effectiveness of law enforcement effoithie analysis shows that one of the
advantages of leniency programs that reward reporting roinor perpetrators is the
destabilization of thestructuresthat allow the commission of atrocities. Thisaursbecause

a leader is often forced to retaliatéo presewe his reputation for toughness. Such

retaliations naturally, imposeadditional costson the principal decision maker.

One of theproblems with the current effort to enforce international criminal law by the ICC
asidentified in Chapter 4 is the2CdzNJi Qa f I 01 2F NBaz2dz2NOS&s (2
within its jurisdiction. The l@apter reviews some examples of the evidentiary weaknesses
plaguing the work ofnternational criminal institutionsncluding thefledgling ICC. These
shortcomings were addressed in the work of other tribunals partly through the
institutionalization of pleébargdning. The suggestion inHapter 4 is that a weltlesigned
leniency program may ensure the availability of truthful accounts of atrocities that may
affect the survival rates of regimes implicated in the commission of atrocities. Chapter 5
extends this angkis further by positing that a leniency program may also affect the
incentives of subordinateto actually gather hard evidence of the commission of atrocities.
The simple decision model presented in Chapter 5 is a modification on thelreet outin
Chapter 4 which isdesigned to isolatghe effect of leniency programs on the decision of
subordinates to engage in evidence gathering activities at the risk of detection and
retaliation by the leader.The nodel introduced in Chapter 5 builds on a very lidite
literature in antitrust law enforcement whiclseeksto explain the phenomenon of firms

keeping hard evidence of collusion at the risk of detection by a regulatory authority.

Even though each of the substantive chapters of the Thesis offers its own giv@ma

conclusion as well as provides a seaton policy implications flowing the presentation of
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the theoretical model Chapter 6 offers a brief concluding synthesis of the overall arguments

in the Thesis.
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CHAPTERZ2: The Role of Democracy in Internation al
Criminal Justice

2.1. Introduction

The international criminal justice regime is beset by serious deficiencies which combine to
preclude it from delivering on its promises of attee World.! Limited in scope, enforced

with minimal consistency and devoid obresideration for thicker political constructs, the
application of International Criminal Law (ICL) to internal conflicts tends to generate
conditions that are not less conducive to future political violence despite claims to the
contrary. This dissonanceetween aspirations and achievements partly caused by a
YV2NXYI GAGS o6fAYyRySaa G2 (GKS NIXAazy RQsiNB F2

prosecution of atrocity crimes.

In addition to the theoretical ambiguity beleaguering the international amath justice
project, the political nature of internal conflicts poses a serious challenge to the viability of
criminal prosecutions as a cornerstone of the international response to atrocities. The
tendency to confront inherently political issues with ttapolitical neutrality religiously
asserted by International Criminal Tribunals (ICTs) complicates the quest for more just and
more stable societies by relegating important structural issues to obscurity. In addition, the
implementation of the law by remaet international institutions applying rigid categories of
guilt and innocence with little regard to the views of the affected populations divests post
conflict societies from the opportunity to come genuinely to terms with their past and to
inform and shap their future. Even if such curtailment of local aspirations does not qualify
for much concern given the Universalist overtones of the international criminal justice
project, the incessant subordination of the national to the international often results i

undermining the very goals of ICL.

¢KS SYLKIFGAO I a st tb 2effuildidgthelrule] of2id in Pasigonflict
societies overlooks the fundamental conditions of representation and consent in the making
of laws necessary for compliancedaimternalization. Despite an obvious emphasis on formal

characteristics such as the preservation of due process rights and the legality of

1 M. Damaska, 'The International Criminal Court between Aspiration and Achievetd€hid J. Int'l L.
& For. Aff, 14 (2009), 1235.

2P. De Greiff, 'Transitional Justice, Security, and Developnveatld Bank Development Reap (29
October 2010).
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the need for an #ective Ruleof-Law state with a transcendental rule of international

criminal law, the regime creates dependency in populations affected by atrocities that-it is ill
equipped to satisfy. Even the modest claim of a demonstrative effect of international
criminal prosecutions is hardly tenable in light of the multiple limitations afflicting the regime.

Yet, instead of actively encouraging the development of domestic legal systems capable of
shouldering the burden, inteational criminal institutionontinueto undermine national

courts by wrestling away jurisdiction over historical cases the adjudication of which is

essential for the resolution of important national questions.

The international criminal justice regime presupposes the centrality of crirpnogkecutions

to the project of achieving a more stable, safer and less oppressivecpao8ict society.
However, an inherent bias against the nation stated a general disregard for the role of
the affected populations in resolving and overcoming cot¥lirenders international
prosecutions an exercise in futility. On the other hand, the political transformation of post
conflict societies along more democratic lines that guarantee future representation and
accountability is more likely to foster politicstability, peace and greater respect for human
rights. Therefore, while the pursuit of democratization is ordinarily viewed as parallel to the
task of prosecuting atrocitieget wholly unconnectedthe central argument in thishapter

is that enabling gnuinely organic democratic transitions is the best means of achieving the
critical objectives of ICIWhat distinguishes this effoftom previous efforts at theorizing a
role for democracy imnternational criminal justicéis that instead of extendinghe remit of

ICL beyond its reasonable bounds to include democratization as a goal, it reverts back to the
traditional principles of ensuring the international peace and stability and promoting respect

for fundamental human rights and argues that they amicdy speaking the critical goals of

3 See Michael A Newton, 'Complementarity Conundrum: Are We Watching Evolution or Etisoer
The',Santa Clara J. Int'l 18,(2010), 11%arguing that despite the apparent deference to national
sovereignty afforded by the principle of complementarity in the Rome Statute, the practice of the ICC
so far has vacated the concept of its inteadpurpose). See alsd.E. Alvarez, 'Crimes of

States/Crimes of Hate: Lessons fromaRda’, Yale J. Int'l I., 24 (1999), 3&B3,476 (arguing that
complementarity was reluctantly adopted as the basis for exercising jurisdiction by the ICC as a
concession to and in order to maintain the appearance of respect for state sovereignty, atile n
intended to shift the bias against the nation state).

4 See for examplé)V.A. Schabas, 'Justice, Democracy, and Impunity inGasbcide Rwanda:

Searching for Solutions to Imgsible Problems', (7: Springer, 1996), &2Jarguing that the goal of
rebuilding the Rwandan judicial system should be separated from the goal of prosecuting atrocities).
5 See De Greiff (n 2).
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this body of law. In this respect, democratization is an indispensable implement in the

achievement of these goals, but it is not itself a goal of ICL.

Thischapteris dvided into three sections. IneBtion 22, | deselop the argument regarding

the two critical objectives of ICL and demonstrate that the ever evolving policy benefits of
international prosecutions can and should be understood as contributing to the achievement
of international peace and security and pest for fundamental human rights. In developing
0KS YIFAY FNBRdzYSyids L FR2LI . NP2 YK aDa  F NI
cohesive unit of ICLtEour examples are used ie@ion 2.3 to demonstrate the inadequacy

of international criminal proscutions to respond to inherently complex imtel conflicts in
isolation. Thissection also seeks to highlight the danger in undermining local efforts and
institutions given the limitations of ICL. Sectidd explores the relevance of democratic
values ad practices and their ability to contribute to the achievement of the critical goals of
international criminal justice. The argument that this section seeks to advance is that
genuinely democratic institutions in which norms of accountability and reptatien are
routinely realized are better placed than international criminal prosecutions to ensure

against future political violence and repression.

This chapter aims to lay the groundwork for gauging the effectiveness of the ICC by
identifying the critial goals of the international criminal justiceegime. The lsapter

questions the ability of international criminal justice institutions such as the ICC to contribute
meaningfully to the goals of securing international peace and stability and the promaftion
fundamental human rights while wilfully ignoring the question of essential and constitutive
political transformation in countries ravaged by internal conflidlise primary concerhere

is to extend the discussion of international criminal justice belyostributive or corrective

justice to include 2dza G A OS a4 LRGSYGAlrtte 0SAy3a YIyYyATS
fair, less oppressive and less violent social and political der & F R@2 QT SR 0 &
the context of internal conflicts, thisequires an honest assessment of the potential of
international criminal prosecutions to bring about peace and stability and respect for human
rights in the absence of considerat®for internal political dynamics of representation and
accountability. Th argument advanced is simply thatternational criminal institutions

should endeavour to enable genuinely organic democratic transitiongostconflict

6 B. Broomhall, International Justice and the Internatio@eminal Court: Between Sovereignty and

the Rule of Law (Oxford University Press, USA, 20034 Bhd 4151.

T . NYyOKI U!3FYyRFEQa /AGAET 2N YR GKS t2fAGAOQa
(2007), 1798, 193.
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societiesin order to fulfil theirmandate of achieving international peace and stability and
respectfor fundamental human rightdn suggesting that democracy has a role to play in the
achievement of the goals of ICL, this chapter seeks to pro&igeiori justification for
integrating concerns for the effects of the ICC on internal political dynamidhdse
countries; this being the unifying theme that runs throughout the remainder of this Thesis.
The chapter is also intended to provide a rationale for the adoption of regime change as a
focal point for the analysis in Chapter 3 as well as for the esgloof a number of
mechanism designs in Chapters 4 and 5 and which are aimed at@nbahe effectiveness

of the @urt.

2.2. Re-conceptualising the Role of International Criminal Justice

Even though the subiscipline of ICL concerned with prosecuting tleeccrime$ and its
material jurisprudence continue to develop at a remarkable rate, proponents of international
criminal justice are still struggling with delineating a definitive role for international criminal
prosecutions to play in transitions from miict. The benefits claimed for these prosecutions
range from generic consequences, such as individualizing guilt and providing justice for the
victims, to more specific consequences examples of which include deterrence, respect for
the rule of law, recoailiation and developing a historical recdrd.The list is incessantly
growing and now includes conflict resolutidhpeacebuilding'* and the promotion of
democracy*? Vinjamuri criticizes the consequentialist logic in the accountability literature,
which she sees as a new and undesirable feattitf&he concludes that this orientation
towards endresults can be partly explained in terms of the substitution of international
justice for international intervention and the pressure on the International Crim@wurt

(ICC) to intercede in ongoing confli¢tsThis state of affairs, she argues, requires

accountability advocacy to identify and highlight plausible outcomes of prosecutions which

8 The core crimes within the jurisdion of the court are crimes against humanity, war crimes,
genocide and aggression.

9M.P. Scharf, 'Tools for Enforcing International Criminal Justice in the New Millennium: Lessons from
the Yugoslavia Tribunal, The', DePaul L. Rev., 49 (1999), 925

0P, Engstrom, 'Transitional Justaed OngoingConflict'in Chandra Lekha Sriram et ¢dds)
Transitional Justice and Peacebuilding on the Ground: Victims a@dakatants (Routledge, 2012).

11 R. Nagy, 'Transitional Justice as Global Project: Critical Reflections', Third World Quarterly, 29/2
(2008), 27=39.

12, Vinjamuri, 'Deterrence, Democracy, and the Pursuit of International Justhis &

international affairs24/2 (2010), 191211.

Bibid.

4 Vinjamuri (n 12).
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may coincide with the policy objectives of important sponséidotwithstanding the lucidity

of this argument, this section locates the consequentialist logic in international criminal
justice scholarship in the very nature of these crimes. The reason for this is that initial
theorizing about the function of international aminal justice was informed by reference to
the two fundamental principles underlying the imposition of individual accountability for
core crimes; namely: preserving international peace and stability and ensuring the protection
of inalienable rights. Reveng back to these basic principles may help to understand the
divergent aspirations of the international criminal justice project and should continue to
guide further efforts to understand the proper role of prosecutions in the context of
transitions from conflict. In Sections 2:2.4, | provide a justification for the +e
conceptualization (or perhaps Hre-conceptualization) of the aims of international criminal
justice. The arguments developed in the subsequent Sections 3 and 4 are synthesized with

reference to this framework.

2.2.1. Reconciling Individual Accountability with the Spirit of
International Law

The leading international law jurist Quincy Wright, writing prior to 1970, explained the
function of ICL as the punishment and prevention of acts violatiighdamental interest
protected by international law and falling beyond the traditional criminal jurisdiction of a
nation state!® Wright explains that it is appropriate for ICL to pierce the veil of the nation
state to impose direct liability on individuals the event of violations that threaten the
security of another state or jeopardize a neglected aspect of the welfare of individuals.

Bassiouni, an ardent advocate of international criminal justice, described the field in 1974 as:

. that branch of theinternational legal system which represents one of the
strategies employed to achieve, in respect to certain world social interests, this
greater degree of compliance and conformity with the goals of the world community

of prevention, preservation and relbilitation.'8

15 |bid.

16 Q. Wright, 'Scope of International Criminal Law: A Conceptual Framework, The', Va. J. Int'l L., 15
(1974), 561562

17 |bid 562563.

18 Quoted inR.A. Friedlander, 'Foundations of International Criminal Law: A Pr&ssninquiry, The',
Case W. Res. J. Int'115,(1983), 1314.
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Such conscientious reference to the interests and goals of the international community is a
reflection of the pressing need to locate the concept of individual accountability within the
general body of international law. This is because iddal accountability imposes criminal
sanctions on individuals for the violation of certain international norms, and as such, is at

odds with the ordinary domain of international law which seeks to regulate-stiee affairs.

The centrality of this ovarching emphasis on exacting individual responsibility is a
fundamental feature of ICL and indeed secures it as an autonomous field of International
Public Law. However, and as Broomhall astutely notdsle individual accountability may

be a unifying thene within ICL, it neither explains the cohesiveness of the core crimes as a
distinct unit, nor does it justify the position of this doctrine at the heart of'fOhdeed, even
though the crimes proscribed by international law run in the twenties, thedigi®n of the

ICC is confined to war crimes, crimes against humanity, genocide and (recently) aggression,
which are described as th& MXost serious crimes of concern to the international
communityFBroomhall makes a distinction between four classesitariational crimes of
whichthe core Nuremburg crimefrm but one category* He maintains that this category

of crimes is a cohesive whole by virtue of its origin in (i) concerns for international peace and
security, and (ii) the fact that incidents dfeir commissiotta K2 01 G KS O2f t SOG A
2 T K dzYthefebyijustilying dus cogen® status in international lavt® The concurrence

of these two elements, he argues, justifies the imposition of individual responsibility and
dictates redress forhese crimes regardless of the otherwise necessary mediation of a
national legal system. The coincidence of these concerns, in addition, renders the

preoccupation with the adjudication of the core crimes reasonable.

9 Broomhall (n 6) 123.

20The Rome Statute, at the Preamble.

21 Broomhall (n 6) 24.

22SeeM.C. Bassiouni, 'International Crimes:" Jus Cogens" and" Obligatio Erga Otrmesihd
Contemporary Probles) (1996a), 6374, 6367 (noting that the absence of a formal definitionJofs
cogenscrimes in international criminal law scholarship, but goes on to proposelistogens the
status which certain international crimes reach and which consequegits rise to obligationsrga
omnes(i.e. required of all states regardless of consent) to prosecute them or extradite the individuals
suspected of their commission. And explaining that the prohibitioju®togensrimes is pre

emptory and norderogablein the sense that it trumps any other obligation owed under international
law).

ZBroombhall (n 6).
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criminal justice should be regarded as (i) ensuring international peace and stability, and (ii)
ensuring the protection of fundamental human rights. Indeed, the notion of deterrence at
the centre of the internabnal criminal justice discourse can be understood as a means of
ensuring both peace and stability and a greater protection for human ri§tsaddition,
even though ICL has been greatly influenced by the rapid development in Human Rights Law
post WWIl,a Universalist paradigm inherent to this body of law underlies the shift towards
liberalist human rights agenda concerned primarily with the protection of individual r#§hts.
Bassiouni enumerates four assumed benefits of transcending terfitased jurisettion
when it comes to the prosecution gfis cogensrimes; deterrence, prevention, ensuring
World order and justicé’9 @Sy (G K2dzaAK .| daAz2dzyQa F2NXNdz | (A2
the overlap between different objectives, most articulations of thiens of international
criminal justice tend to mirror or contribute to these go#ighe following Sections 224
elucidate this argument further and demonstrate how the policy objectives of international
criminal prosecutions, as varied and ever evavias they may be, tend towards the
realization of the two critical goals of ensuring peace and stability and promoting greater

protection for fundamental human rights.

2.2.2. Deterring Violations to Achieve Peace

Episodes of the establishment of internationaln@inal tribunals (ICTs), culminating in the

creation of the International Criminal Court (ICC), have often been linked with concerns for
peace and stability and motivated with the need to deter and prevent further violence. The
preamble of the Rome Statuthat established the ICC defines the crimes subject to the
SdzZNAARAOGAZ2Y 27F (0 kidated thapdice, beduritpadwd wellbging bfkHe & W X
WorldZ®® The two aehoc international criminal tribunals set up as a response to the

massacres in thedfmer Yugoslavia and in Rwanda (the International Criminal Tribunal for

24 | bid.

R.G. Teitel, '"Humanity's Law: Rule of Law for the New Global Politics', Cornell Int'l LJ, 35 (2001), 355.
BLOARD® ¢CKAA Aa oKIFIG ¢SAGSE GSN¥Ya (GKS S@2fdziazy G2
G Teitel, Humanity'saw (Oxford University Press, 201%ke for example the discussion inl@.

2’Bassiouri W¢KS |1 AadG2NB 2F | YAGSNEIt WdiNDedalxa OG A 2Y | YR
Stephen Macedo (Dir.). Universal Jurisdiction, National Courts and the Prosecution of Serious Crimes

under International La 39-63.

28See for example Scharf ( n 9) (settling on accountability, tieitmg, deterrence and reconciliation),

Diane Marie Amann, 'Assessimgelrnational Criminal Adjudication of Human Rights Atrociti€sird

World Legal Stud.(2000), 169settling on retribution, deterrence, redress and pacification).

2The Rome Statute, at the Preamble.
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the Former Yugoslavia (ICTY) and the International Criminal Tribunal for Rwanda (ICTR)
respectively)were both created by the United Nations Security Council (UNSC) pursuant to
its powers under Chapter VIl of the UN Charféfhe UNSC resolutions giving rise to these
courts, therefore, explicitly invoked the threat to international peace and security as the
basis for their creatiod! Similarly, prosecutions of higkevel German officialat Nuremburg

were meant to act as a deterrent from the adoption of state policies likely to contravene
international law and destabilize international pea@e¢ience, and despite being the birth
place for the assiduous Human Rights movement that followleel,Nuremburg trials had

very little to do with the protection of individual rights and were limited in their adjudication

of violations against German Jews. Instead, the focal point at Nuremburg was the crime of

waging an aggressive war perceived asipalarly detrimental to World Peac&

Bassiouni explains tha¥ 0t 8 KS NBXt S@F yOS 2F LINRaASOdziAzy |y
the pursuit of peace is that through their effective application they serve as deterrence, and

thus prevent future victimiza A 2 yhe® @rosecution of state agents at Nuremburg was
intended to act as a disincentive for high ranking officials from promoting policies that are
contrary to international law and which might lead in the future to violent irgtate

conflicts and aicities®® Broomhall states thatWol 8 G b dzZNBYo dzZNHX (GKS 2c
invading the normally circumscribed sphere of the individual depended greatly on the status

2F AYRAGARdAZA ta Ay@2t @SR X YR 2y (GKS Ayl
ineNSada 2F 0GKS Ay (%SNjalgues haf thé suspension dzy souerignQ
immunity, confirmation of command responsibility and the repudiation of the defence of
superior orders were essential to control state behavi&Buch measures werarguaby,

therefore, intended to provide highevel German officials with sufficient incentives to follow

international law norms in the future.

30See UNSC Res 827 (25 May 1993) UN Doc. S/REB82Y (establishing the ICTY) and UNSC Res
955 (8 November 1994) UN Doc. S/RES/955 (1994) (establishing the ICTR).

311bid, at the preamble to each.

82Broomhall (n 6).

33p.W. Kahn, 'From Nuremberg to the Hague: The United States PosiNdcaimgua V. United States
and the Development of Internatioh&aw',Yale J. Int'l [12 (1987), 1.

34M.C. Bassiouni, 'Searching faeace and Achieving Justice: The Need for Accountalikty' and
Contemporary Problem59/4 (1996b), 28, 18

%5 Broombhall (n 6) 45.

38 ibid

87 Broombhall (n 6) 21.
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The deterrent effect attributed to international criminal prosecutions, while essentially
reflecting one of the mostfundamental features in domestic criminal law, has in fact
sufficient grounding in the conventional concerns of international law. It simply translates
the position that volations of international law are carried out by individuals acting as state
agentsand as such should be addressed through individual responsibility to ensure that
those in power have the right incentives to promote the right policiesavis the
international community This elitefocuseddeterrent effectis prevalent in the literatug®®

and reflects for example theonceptualization of the function of international criminal
prosecutions as a preventative stratédgs well as betrays a perception of the issustase-
related despite the individualist rhetorf€ Accordingly, it appearshat even before the
adoption of an expansive role for international criminal tribunals that includes conflict
resolution and peac®uilding the traditional mantras of deterrence, prevention and
accountability were in fact indirectly related to the iNg/ | G A 2 Y I § O2YYdzyAliéQ
peace and stability from Nuremburg to Rwanda. Similarly, guided by the intuition that
sustainable peace requires more than the incapacitation of a few misguided leaders,
promoting reconciliation between parties to a cooflihas become a cornetone of

international criminal justicé?

2.2.3. Preserving the Values of the International Community

In addition to maintaining international peace and stability, international prosecutions of the

core crimes are jusiA SR 2y GKS ol aia 0GKIFIGd &dzOK ONAYSaA
KdzYF yAGeQ FyR @A2ftlF0S 02YY2y 7Tdz/ Cohsedgghily f I f
the prohibition of these crimes is regarded as a 1fu@mogable international norm ojus

cogensin international law.This classification of crimes has traditionally given rise to
universal jurisdiction; which operatesn this context on the assumption that the violation

of core values shared by the international community as a whole warrantsiowvey the

usual limitations in the exercise of coercive pow&mBroomhall argues that despite an

indirect link to international peace and security, the commission of spuse&ogensrimes

% Nagy (n 12)

39 SeeP. Akhavan, 'Beyond Impunity: Can International Criminal Justice Prevent Future Atrocities?”,
The Ameican Journal of International La@5/1 (2001), 731.

40 Alvarez (n 3).

41 See Engstrom (n 10).

42 See Bassiouni (n 34).

43Bassiouni (n 27).
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such as genocide and crimes against humanity acquires a distingtilue reflecting

universal norms when it is no longer required to occur in the context of armed cdtiflict.

Even though some scholars attribute the Universalist overtones of international criminal
justice to a rapid development of Human Rights post fibrerg;”® others locate a budding
O2yOSNYy F2NJ GKS LINBaAaSNBIFGA2y 2F KdzYty RA3)
O2YYdzyAléQ 620K LINA2NI 42 FtyR Fd G4KS GAYS 2-
Tribunal (IMT) after WW{f.The criminalization oflavery, for example, predated the Human

Rights movement and was justified on the basis of a general abhorrence of the practice in
0KS WAYOGSNYlFGA2YIE O2YYdzyAieQd { dzOK ONRYAYL €
KdzY 'y RA3IyA (& dondl firktioal aBvangages RatReR &t il infer a separate

human rights foundation for the criminalization of the core crimes from two main events
surrounding the Nuremburg trial® First, Nuremburg ushered in a new era of delimiting the

exercise of sttf a2 @OSNBAIyde o6& RSOHGSN¥YAYyAYy3a GKFEG |
citizens may be subject to international oversighBecond, the development of the law on

genocide and crimes against humanity towards greater freedom from a linkage to war
indicated ageneral acceptance of a duty to adjudicate gross human rights violations

regardless of their effect on intestate relations>

Together with the exponential development in International Human Rights Law post
Nuremburg, this Universalist paradigm paved they for the current shift in ICL away from
the traditional statecentric role of ensuring international peace and stability towards the
adoption of a liberalist human rights agenda concerned with the enforcement and protection
of individual rightS?!In this new expansive role, ICL no longer agimsplyat regulating the
behaviour of statesis-a-vis the international communityut is increasingly concerned with

the protection of individuals from their own stategeitel comments that the international

44 Broombhall (n 6) 49.

45 Teitel (n 25).

465 R. Ratner, C.U.N.A. Jason S., and J. Bigetadf)ntability for Human Rigs Atrocities in
International Law: Beyond the Nuremberg Leg@@xford University Press, USA, 2009).
4Tibid 115.

48 Ratner et al (n 46

“ibid 7.

S0Ratner et al (n 467.

5Teitel (n 25)D. Robinson, 'The Identity Crisis of International Criminal ILaiden Journal of
International Law21/925 (2008) S.R. Ratner, 'New Democracieg] @trocities: An Inquiry in
International Law'Geo. Lj37 (1998), 707.
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criminal regime post Nuremburg becange system of judicially enforced rights through

internationalized processe$

Orentlicher argues that international criminal prosecutions must be endorsed primarily on

0KS 2dzZaGATFTAOFGAZ2Y GKI G (tieSidsuravce {adainstF itié WX (i K
NB LINE & & Atesycortext, she regards deterrence not as a-slhding goal of
international criminal justice; the achievement of which requires trtahing and
condemnation of perpetrators, but as a necessary ingnetaé ensuring future protection of

individual rights. She, in addition, argues that international criminal prosecutions of past
abuses promote respect for the rule of law and reaffirm the commitment to preserving the
inherent dignity of individual®ltia (2 o0S y2GSR 0GKIFIG GKS WNXz
discourse refers to the rule of international law regarded as the only regime capable of
protecting (and preserving) individual rights; thereby bypassing the nation Statds purist

approach is mostlearly manifest in the prevalence of a general hostility towards amnesty;

which while often framed in terms of consequentialist logic, betrays commitment to

advancing the values of the international communifty.

2.2.4. Peace, Stability and the Protecti on of Human Rights as Ciritical
Objectives

NRE2YKIffQa lFylfteaira 2F GKS O2KSarg@gSySaa 27
assessing international criminal justice. In addition to justifying the imposition of individual
accountability in a regime mainly coerned with interstate relations, the two underlying
principles informing the criminalization of these acts can serve as useful guideposts for
conceptualizing a role for international criminal prosecutions. The above account locates the
plethora of policy benefits claimed for international prosecutions within this broad
framework and argues that the two goals of ensuring international peace and stability and
promoting the protection of fundamental human rights should be regarded as the critical

objectives of international criminal justice. Therefore, the potential of prosecutions to

52R. Teitel, 'Universal and the Particular in International Criminalkcéysthe'Colum. Hum. Rts. L.

Rev.,30 (1998), 285.

53D.F. Orentlicher, 'Settling Accounts: The Duty to Praselduman Rights Violations of a Prior
Regime'Yale Law Journal1991), 2537615, 2542

54 1bid 2549.

% Tetel (n 51).

%6 See for example M.C. Bassiouni, '‘Combating Impunity for International Crimes', U. Colo. L. Rev., 71
(2000), 409.
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contribute to divergent intermediate goals (e.g. deterrence, reconciliation and -ieitimg)
should be assessed not by reference to the inherent value of these goals buebsnee to

their ability to contribute to the critical values of attaining peace and stability and achieving
respect for human right¥. Section 3 adopts this framework to demonstrate that certain
practices of international criminal justice institutionshike arguably accomplishing general
intermediate goals such as ensuring accountability, arededdfating because they have the
potential to undermine the critical goals of achieving peace and stability and ensuring

greater respect for human rights.

2.3. Justice in the Context of Internal Conflicts

In addition to the paradigm shift in ICL towards an increased role in protecting individuals
YR AYRAGARdAzZ f NRARIKGAZ GKS &LIKSRWBhietfvasL / [ Q&
traditionally employed to adjudate violations in the context of international armed conflicts,
its remit is now widening to include many situations otountry violence. Its application is
also extended beyond the traditional target of state officials to include-state actors®®
Thefunction of international criminal justice institutions as mediators of communal violence
is expected to persist in light of the growing proliferation of internal conflicts. Akhavan
reports that in 2006, 95% of all armed conflicts were intefAdhis trend is set to continue
according to leading analysts. The traditional treatment of ICL as an enforcement
mechanism of international humanitarian 1&wnay be logical in the context of international
conflicts, yet its contribution to the resolution of inteal conflicts is still hotly debated. The
neutral forum provided for by international criminal tribunals is, perhaps, required to resolve
mutual violations by two warring natiorduring conflict, but whether or not it is a suitable

response to internal cdticts is debatable.

This section attempts to highlight three problematic areas in the application of the
international criminal justice paradigm to internal conflicts. The first of these is that ICL

presupposes a clear divide between victims and villamst, pigeonholing parties to a

57 See Alvarez (n 3).

%8 See Teitel (125).

9P, Akhavan, 'SeReferrals before the International Criminal Court: Are States the Villains or the
Victims of Atrocities?Criminal Law Forunf21: Springer, 2010), 1€20.

80 Akhavan (n 59) 113

51 P, CollierWars, Guns, and Votes: Democracy in Dangerous Rldagser Perennial, 2010)21.
62SeeA. Cassese, 'On the Curtdiends Towards Criminal Prosecution and Punishment of Breaches
of International Humanitarian Law', European Journal of International Law, 9/1 (1998), 2
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conflict as either criminal or legitimate fails to cater for the political complexity often at the
heart of internal conflicts and may result in undermining prospects for attaining peace and
stability in postconflict soci¢éies. The second issue is that with its traditional focus on the
role of political elite in fuelling communal violen®dCL tends to sweep aside the question

of ethnicity and its effect not just on the occurrence but also on the scale of internal
violence® However, achieving reconciliation between warring parties and putting an end to
internal conflicts in ethnically diverse societies often requires a serious and honest
examination of ethnic tensions and a national determination of how to transcend these
issues. The third and more troubling aspect of the adoption of this paradigm is the attempt
by international criminal justice institutions to substitute andéfined rule of international

law in the place of théV légal and political matrix of a rule &fw state®> A serious problem
generated by this supplanting is the insistence on a particular brand of justice that often
times reduces these institutions to wrestling jurisdiction away from national courts. However,
in light of the severe limitations dfCL as well as its selective and irregular enforcement,
international courts can hardly afford to jeopardize the establishment of an effective rule of
national law, which might prove the only guarantor of peace, stability and human rights.

These issues adiscussed in Sectio2s3.1,2.3.2 and2.3.3 respectively.

2.3.1. A Clear Divide between Victims and Villains?

While the commission of gross human rights violations is a serious breach and requires firm
redress, framing the issues giving rise to internal cotsfliin terms of violation of
international norms is highly reductive and risks detracting from more fundamental aspects
at the heart of such conflicts. More disquieting, however, are the political connotations
attached to the involvement of internationatiminal justice institutions on either side of a
conflict®® As Nouwen and Werner deftly argue, because of the loftiness of the message of
Universalism in international criminal justice discourse, the mere involvement of such
institutions leads to the empoarment or delegitimization of the parties to the conflict
according to which side they takéWhile they view the problem as emanating from the
L// Qa RSLREAGAOAT SR I LIWINRIFOK (2 GKS A&aadszs

83 See Akhavan (n 39).

64See Alvarez (n 3).

8 Teitel (n 52B802.

66 S.M.H. Nouwen and W.G. Werner, 'Doing Justice to the Political: The International Criminal Court in
Uganda and Sudan', European Journal of International Law, 21/4 (201655941

57 ibid.
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nature of ICI®® He suggest that adopting nesompliance with international law as the
normative startpoint of analysis encourages a largely invented divide between guilty
perpetrators and innocent victims that does not fit well with the realities of contemporary

internal conflicts®®

b2dzsSy YR 2SNYSN I NHdzS GKIFIG GKS L/ /7 Q& AYyRA
Bashir for atrocities committed in Darfur in 2004, while largely defensible, had a polarizing
effect on the image of the two warring partiésAs well as ostcizing the Sudanese
D2@SNYYSyiGz GKS O2d2NIliQa Ay@2f @gSYSyd tS3IAGAY
protectors of law and humanity; possibly undeservediaving imposed the shroud of
international illegality on the Government of Sudan, the intfanal community was

content to absolve the entire rebellion from guilt and responsibility without due
consideration’? Yet, Flint and De Waadport on a number of atrocities visited on civilians

by rebel groups in Darfur that escaped investigation arub@cution by the ICC Theadded

danger of such bifurcated treatment in conflicts; where the lines between wrongs and
righteousness are often blurred, is that by removing a party from politics one axiomatically
assumes the other party to be a legitimat@presentative of the interests of the

communities which bore the brunt of the atrocitiés.

¢KS NBGSNBRS aArdGda GAzy G2 GKS L// Qa Ay@g2f @Sy
A2 PSNYYSYyild NBFSNNBR (KS aAlddz GA2y to@he iICOSNY A Y:
The Office of the Prosecutor chose not to prosecute abuses by the Ugandan Government
based on a tenuous application of the gravity criteria which turned on a comparative

quantification of atrocitied®> Consequently, the ICC practically confertee status of victim

%8 Alvarez(n 3).

% ibid

" Nouwen and Werner (n 66) 95157.

" bid 957.

2¢KS L//Qa 2yteé AYRAOGYSydGa F3AFAyad G§KS 51 NFdzNJ NF
regarding an attack on the African Union Mission in Sudan. The proceedings resulted in the acquittal

of the alleged leader of the attack Abu Garda for insufficieaf evidencgSituation in Darfur, Sudan,

in the case of the Prosecutor vs. Bahar Idris Abu GBrxelzision on the confirmation of charges (CC
02/05-02/09), February '8, 2010).

2], Flint and A. De Wa#larfur: A New History of a Long W@ed Books, 2008).

"4ibid (seegenerally, Ch9) (maintaining that despite the commission of a number of atrocities by

aAyyA aAylgAz GKS €tSFRSNI2F {[! oaAylgArAox KS 02yl
5F NFdzZNR F2N LJdzN1}2aSa 2F (KS LilpdSifon ¢f Sehidrindsistdnh 2 y a |
to the President (fourth most powerful man in Sudan) in settlement of the dispute.)

> Nouwen and Werner (n 66).

The Effects and the Effectiveness of thestnational Criminal Court: A Ganrtieeoretic Analysis 41



CHAPTER 2: The Role of Democracy in International Criminal Justice

on the Government®. N} yOK | NHdzSa GKI G L/ [ Qa NBRAzZOGA B
situations such as the conflict in Uganda because it detracts from necessary discussions
about legitimate demands and grievances that gave risthéorebellion in the first placé’

In addition, he notes, the ICC by empowering the violent and undemocratic government of

I yRF 2S2LIF NRATS&a (GKS !'3FyRIYy tS2LX SQa LINE
human rights’®

Operating as a depoliticized Wersalist regime, ICL may intensify political struggles instead
of ameliorating then'® Turner cautions that bifurcated treatments of parties to a conflict
along lines of absolute guilt and absolute innocence may reinforce collective mistrust and, in
the context of internal politics, |risk perpetuating divisions and leave a lingering tension

g AUKAY K S Stdmdeltiziior dxadmpleg; @ports that war crimes prosecutions in the
former Yugoslavia were often used to continue ethnic conflict and endedxaperbating

ethnic divisions as opposed to healing the communities invditved.

In addition to leaving a legacy of disaffection born out of the uneven treatment of identical
offences, ICL has the potential to destabilize future transitions to more seogial and
political orders by empowering and legitimizing violent and undemocratic forces. In the
words of N. N. TalebBgategorization...becomes pathological when the category is seen as
definitive, preventing people from considering the fuzziness of awies, let alone revising
their categoried¥dThe international criminal justice regime, when it takes at face value the
guilt and innocence of opposing parties to a conflict, turns into a political tool which may be

used to undermine potentially legitinta forces®

2.3.2. Reconciliation in the Shadow of Ethnicity

The dominant classification of internal conflicts in terms of sompliance with

international law has also influenced discourse on the question of ethnicity and its role in

6 Akhavan (n 59).

Branch (n 7).

78 | bid.

®Nouwen and Werner (n 66).

80C. Turner, 'Delivering Lasting Peacenderacy and Human Rights in Times of Transition: The Role
of International Law', International Journal of Transitional Justice, 2/2 (2008%1,2615.

81 J.E. Stromseth, 'Pursuing Accountability for Atrocities after Conflict: What Impact on Building the
Rule of Law'Geo. J. Int'l L38 (2D06), 251.

82T, Nassim, 'The Black Swan: The Impact of the Highly Improbable’, (New York Rande;r2Bi07)

15.

8 Nouwen and Werner (n 66).
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fuelling conflicts. In pleing the burden for gross human rights violations squarely on elite
shoulders, the international legal paradigm assuragsriorii K+ & SG Ky A O a0t S @I
mere construct of political elites intent on disregarding the law for their own g¥fdshis in

turn leads to cursory treatment of the underlying ethnic structures in societies emerging

from conflict; such treatment being primarily concerned with locating guilt and

supplementing the narrative by providing a factual backdrop.

Alvarez argues that inglnt of this general repudiation of the substance of societal rifts,
NBEO2YOAfAIFIGAZ2Y (GKNRdAzZZAK (KS 2dzZRAOAXBSENR O&aa
transcend racial or ethnic consciousness in favour of legal rules requiring equal protection
regardess of statu€WWhile neutrality with respect to ethnicity is, therefore, seen as a
precondition to a successful dispensation of justice, Alvarez argues that the same approach is
utterly inapt as a response to structural causes of ethnic violence aagabte of facilitating
institutional reforms required to contain such cleavages in the future. Such an approach risks
ethnicizing the political discourse further by denying parties to a conflict a reasonable space
for airing ethnic grievances in the cowtm. In addition, the presumption that a neutral
adjudication of a conflict is sufficient to advance peacefukxistence with each other as

well as with the past may detract from efforts to accommodate the needs of different

communities within a cultur-sensitive framework.

I f @ NBT NB3IIFNRa L/[ Q& LINB200dzZLI A2y 6A0GK ySd
of international judicial processes from locales of atrocities that form the subject matter of

their jurisdiction® This, he argues, entaifgrocedures that are largely disjointed from the

concerns of the affected population and disproportionately informed by the preferences and
agenda of a distant international communit{in order to W deduce internal conflicts to a
manageable narrati@%herefore, international prosecutions end up pushing ethnicity to

the forefront only to deprive the relevant population from a chance to engage with the

issues effectively. An ill resolved ethnic tension, especially one connected with the
assignation of gltiand possibly impacting on subsequent power arrangements, rather than

encouraging peaceful eexistence and respect for the rule of law is likely to erupt into new

84 Alvarez (n 3).

85 |bid 437.

8 Alvarez (n 3) 402, 450 and 482.

87 1bid 409410

88 Expression used in Akhavan (n 39) 30.
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conflicts or otherwise result in disproportionate oppression towards the now criminalized

group.

2.3.3. Misreading the Requirements of the Rule of Law

International criminal justice enthusiasts expect that the prosecution of core crimes will

O2y GNROGdz0 S G2 Aofflldea daDdizi h 9298 @ OHwWdktoSt S 2 F 4 N
violence in the futee. It is believed that this occurs by setting an example for-poaflict

societies to emulate; in dealing with those accused of the most heinous crimes through a
judicial system that guarantees their basic rights and passes judgement in accordance with

legal rules and reasoning as opposed to one determined by pdfitinsaddition to
RSY2yadNrdAy3d GKS gt+e WOAGATATSR ylFLiA2yaQ RS
norms regarding the rule of law by subjecting highel officials to acamtability despite

their official status. Orentlicher contends that, by subjecting power to law, criminal
prosecutions of former regime members foster respect for democratic institutions and
thereby deepen commitment to a democratic culttferet this congntion equates seeking
accountability against former regime agents and imposing international due process
standards with realizing the rule of law and providing for future democracy. While equality
before the law and due process of law are important elemserf an effective rule of law,

they are not exhaustive. Stromseth argues that despite the potential of international criminal

trials in providing justice for the victims and the diffusion of international standards such as

due process rights, the internahtion and sustainable institutionalization of the underlying

norms of criminal justice in domestic legal institutions is essential to ensure the
establishment of an effective rule of law cultdte She maintains that in order for such

criminal trials to lave a demonstrative effect, in addition to removing perpetrators from

power, they must be regarded as just by the pedfle.

The dilemma of international criminal law is indeed that it lies squarely between
international law and criminal law. Friedlandet mk y i I A yha difficéltly Wiith theilieéry
of an international criminal law is that it represents a convergence of both public

international norms and the international aspects of municipal criminaf3&bnlike criminal

8 Qrentlicher (n 53).

9 |bid 2543.

% Stromseth (n 81).

9 ibid 263264.

% Friedlander (n 18)7.
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law, it is a creation of agreeent between states that is aimed at preserving the peace and
stability and the realization of common values; not of a wellined society of equal
individuals with common aspirations but of a heterogeneous society of states with varying
interests and ungual international weight. At the same time, unlike international law, its
operation does not just affect the rights and obligations of states, but directly impacts
individuals and may result in the curtailment of their freedoms and the usurpation of their
rights as is the case with domestic criminal law. It is this dichotomous origin that bars the

formulation of an effective rule of law to be applied in the context of ICL.

Even though international jurists are at pains to ensure the legality of crimatializ to

apply the substantive law with a great deal of consistency and to preserve due process rights,

the fact that affected populations often have little or no say in either the formulation of laws

or its application detracts from its intended legiti@@® ® 5 S D NB AX{FS I ANBAIXSIA0 &
does not depend just on formal characteristics of the law, but also on characteristics of the

very process of making laws and on the substance of the laws thus prddtbedeed,in

the process of stressing the ceality of accountability and accountability norms the

realization of a functional rutef-law society, international criminal justice discoussems

to relegate the requirement of representation and the consent to laws tosideines® In

addition, the regime is infused with a pfarosecution bias and expansionist tendencies that

are antithetical to fundamental justice principlésRobinsond G I ()X8kadZY 'Y  NRA I K
liberalism produces a criminal law system that is increasingly authoritarian in itsatidriey
constraining principles, and risks using the accused as an object in a didactic exercise rather
than respecting autonomy and fairne€4He argues that the divergence in approach from

strict to lax in interpreting the requirement for crimes by dortiesand international

tribunals respectively may point to the fact thatdeliberative processf making lawsas

opposed to a unilateral imposition may lead to a greater sensitivifyndamental principles

of the rule of lawf®

The dichotomous nature ofCL, as well as its severe limitations, makes it an unsuitable

vehicle for promoting an effective Rutd-Law culture. Sporadic prosecutions of a handful of

% De Greiff (n 2) 12.

% M. Beutz, 'Functional Democracy: Responding to Failures of Accountahiity’, Int'l L344 (2003),
387.

% Robinson (n 51).

9 ibid 931.

% Robinsm (n 51).
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perpetrators for a limited set of crimes subject to arbitrary temporal constraints are not
likely to generate much in the way of compliance or respect for the rule of law. Even if
formal compliance is assumed, involuntary complianeghich results from acceptance of
the normative value of laws and an expectation of equal internalization of norms by othe
members of the society?®is not conceivable in the international context. In addition, even if
compliance is forthcoming because of the universality and acceptance of the underlying
values, such compliance will not necessarily result in a safer waglthuise international
justice institutions operate in limited circumstances which may allow less grave violations to
slip through the net. In addition to the inherent problems of irregular and selective
enforcement, international criminal justice is extrelpdimited in scope. Criminality in ICL is
tied to a number of arbitrary requirements such as the systematic nature of the crime and
the nature of the common characteristic shared by affected populatitiEhis allows other
heinous violations of fundamentahuman rights such as isolated murders, rapes and
executions to pass unaddressed. Furthermore, international courts and tribunals are often
constrained by temporal jurisdictions that are limited to certain time periods or certain
geographical locales. FEEI| YLX S 0680l dzaS GKS L/ / Qa 2dzNRa
committed after 2002, the court is not able to investigate or prosecute the gross human
rights violations committed by the Ugandan Government against the Acholi people in the

1990s even thougthe situation in this region is under its jurisdiction.

5S DNB A F]6 bedsécurd rSears, inart, to live in contexts in which norms of justice
are routinely applie@%An international criminal regime which suffers from a severe erisis
mentality'®and is normatively limited is, by definition, incapable of supporting routine
application of norms. In addition, the exercise of criminal jurisdiction has always been tied to
effective territorial control and the ability to secure individuals for thegmse of presenting
them at triall®® This means that if the international criminal justice regime is ever to have an
effective rule of law, it must be backed up by a standing army capable of lending force to the

law.

% R. Bhattacharyya, 'Establishing a Rofliaw International Criminal Justice Systefex. Int'l LB1
(1996), 57.

100Ratner et al (n 46).

101 De Greiff (n 2) 15.

1025, Starr, 'Extraordinary Crimes at Ordinary Times: International Justice Beyond Crisis Situations',
Nw. UL Rev101 (2007), 187.

103 Bhattacharyya (n 99)
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The Particular Issue of Undermining Natial Courts

The above delineated impediments to establishing a viable -8fdlew international
criminal justice regime does not preclude a conclusion that criminal prosecutions of gross
human rights violations form an essential component of a recoveryegjyafor postconflict
societies and may be relevant to reinforcing a domestic rule of law. This is because they can
entrench expectations for accountability and deepen popular commitment to demoétacy

Stromseth explains:

...strengthening the rule of lalR S LISY R& 2y o0dzAf RAy 3 LIS2LX SQ
will be protected from predatory state and nestate actors, that they can resolve
disagreements fairly and reliably without resorting to violence and the legal and
political institutions willprotect rather than violate basic human rights ... and... there

is a widelyshared cultural and political commitment to the values underlying these

institutions and laws®

Stromseth argues further that the dispensation of fair justice in the wake of atrocities may
entrench in the citizenry an expectation of and an organic demand for accountability and
due processes in the future. In addition, the removal of perpetrators from positions of
powers, which prevents the commission of additional atrocities, restores pulifidence

that violations of human dignity and illegal acts will not be tolerated and that they are
protected from such encroachments by an effective legal systéBhe also suggests that
such proceedings may stimulate national dialogue about requiredmefdo advance justice
YR LINRPY2(GS NBaLISOmherefose Nbe lgi€adestitoStGbationNteEhtidnal d
criminal justice institutions can hope to make is to encourage the establishment of a healthy
domestic legal system supported by genuine cdtment to both accountability and

representation.

Yet, the practice of international criminal justice institutions reveals an exclusionary regime
embroiled in endless battles with national courts for jurisdiction over cases of gross human
rights violatios.C2tf f 26 Ay 3 (KS L/ /-Iskin GRdddR;Aséhipivile yedenty F  { |

toppled late Libyan leader, the ICC proceeded promptly to wrestle jurisdiction away from

104 Beutz (n 95).

105 Stromseth (n 81) 252.

106 ibid.

107 Stromseth (n 81).
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Libyan courts®This is mostly justified in terms of the inadequacy of the Libyan iaidic

system and the meagre prospects for receiving a fair trial at the hand of previous foe in
Libyal®¢ KS LINPZAAAZ2Y NBfASR 2y G2 2dzadAr¥fe (GKS L
of the Rome Statute which dictates that in order to ascertain tmiasibility of a case, the
O2dzNIli aK2dzZ R RSGSNNYAYS adzygAftftAydaySaa (G2 Ay
other things, to due process considerations. Articles 17(2) (b) and (c) provide that unjustified
delays, or a lack of impartiality or iSBdlJSY RSy OS Yl & AYyRAOIGS aGdzyé)
justice. Stahn argues that the said provisions bear either a narrow interpretation aimed at
combating impunity by ensuring the defendant is arrested and brought to trial, or a broader
interpretation aimedmore generally at ensuring the quality of justice to be provided in the

context of criminal adjudication of serious crimes against humdffityhile usurping
jurisdiction away from a postonflict society by reason of nezonformity with international

due process standards is worrying enough, a more controversial issue with respect to the
Libyan dilemma is whether the applicability of the death penalty in Libyan law should
constitute a bar to surrendering jurisdiction to national courts. If the determinatibwenue

in the Libyan case turns on this point, it will not be the first time the international community
substitutes its own preferences for the preferences of local communities. In 1994, even
though it petitioned the UNSC for international assistanzgtosecute perpetrators of the
Genocide, the Rwandan Government voted against the ensuing Resolution which created the
ICTR partly because of the unavailability of the death penalty for convicted genocidaires.

Ly adGFN)] RSTAIYyOS ie2the WwaR staRuke providgdlifar A Bay onfthe OK 2 A
transfer of suspects to Rwandan courts if there is likelihood that the death penalty will be
applied following their convictio®'? Alvarezcriticizes this display of international supremacy

arguing that adoptiorof international liberal values will not lead to accountability to local
populations that have been wrongééf Instead, he argues, the international criminal justice

regime is accountable only to the international community on whose image the justice

108 See Libya Not the International Court Should Bring Former Leaders to Justice (May. 09, 2012)
(posted Apr. 29, 7:49), Shabab Libya (Libyan Youth Movement)
http://www.shabablibya.org/news/libyanot-the-internationakcourt-shouldbring-former-leadersto-
justice(last visited July 26, 2014)

9/ @ {GFKYS U[A0@FT GKS LYGSNYyFGAZ2YLFE / NRAYAYLFE [ 2
w S a LJ2 y abuwnkl bfAniegha&@iéinal Criminal Justid®/2 (2012), 32549.

1101bid.
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113 Alvarez (n 3).
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process was created* He also contends that the twof-war between national and
international courts and asymmetry in sentencing may shake the public confidence in

domestic proceedings and make a mockery of the whole criminal justice prdeéess.

Whileitisnot€ ST NJ 0 KIF G GKS WAYUGSNYFaGA2ylf O2YYdzy Al
the formulation of an equitable international criminal law, it is equally unclear whether an
inherently limited international criminal justice regime is sufficient to ensurepbace and
stability of individual member states as well as the World commuty.the one hand, a
dogged devotion to Universalism yields unnatural dichotomies in-posflict societies that

are capable of developing into future conflicts. In additionppatthg a transcendental
approach to the question of ethnicity leaves fundamental structural issues without adequate
resolution. Furthermore, and even though ICL seeks to protect citizens and ensure respect
for their rights by placing an external control governments, it remains severely limited in
scope and enforced only rarely. Not capable of generating an effectiveoRubav culture in
post-conflict societies itself; its implementation also habitually undermines prospects for
building the rule of lawdomestically by divesting national courts from jurisdiction. Teitel
adzya Ad LISNF SO foBaliseddnBeshatiéndl crignitial 1GvWSisi Iackingy, cembved
from national contexts and thicker political constructs; international criminal processeis off

only a glimmering of a transcendental rule of @G

2.4. The Relevance of Democracy

The democratic peace theory has long since established the relevance of democratic systems
of governance to the institution of sustainable peace and the protection of hurigguts '’

Guided with the initial intuition that a government constrained by the consent of its citizens

is less likely to resort to wars and brutality, it is now widely accepted that aggression can be
abated through the promotion of democratic values anchgiices!'®In the context of
internal violence, as well as providing the means to hold governments accountable for
violating individual integrity, democracies offer peaceful channels for the resolution of
conflicts thereby diminishing the need for violend®y the same token, the exclusionary

nature of totalitarian governments makes it more likely for violent struggle to ensue and, in

114 1bid.

115 Alvarez(n 3).

116 Teitel (n 52) 303.

117Beutz (n 95).

18 Turner (n 80).
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light of the absence of constraints, for such dissent to be met by brutal force. With
international armed conflicts being thing of the past!®contemporary conflicts are often
the result of totalitarianismand the absencef the rule of law In addition, he commission

of atrocities, when targeted towards a particular groap singed by ethnicity, is probably
indicative ofa break down or indeed an inherent deformityin sociepolitical conditions

worsened by a repressive and unrepresentative government.

It is, therefore, not surprising that discourse in favour of international criminal prosecutions,
while avoiding a directeference to democracy, has always been replete with innately
democratic notions such as the rule of law. Indeed some commentators see the commitment
of international criminal justice to establishing the rule of law as a commitment to
democracy?!?® Stromseth explains that the potential of criminal prosecutions is in
demonstrating a general rejection of repressive practices in order to usher in an era of
equality before the law that informs a reconstructed fabric of postflict societies?'Teitel
maintains tha this creates a renewed sense of legal order that can lend support to future
democratic system&?21t is also highlighted in the accountability literature that affirmation

of the rule of law obviates the need to carry on the violence and provides a space f
reconciliation.'?® Fletcher and Weinstein explain the mechanism through which
NBO2YOAfAFGAZ2Y 62NJla Ay GSN¥Ya 27F &dAcNdzZ I GAy:
unity in the aftermath of mass atrociti€shin addition, there is a clear trend ithe
jurisprudence ofus cogengrimes towards a greater assumption by international courts and

tribunals of a duty to protect individual fundamental human rigts.

The language of the NXzt a@QUROR A ahd \spéctifar Buman righQat the reart of
the international criminal justice discourse betrays a very close affinity to democratic
aspirationsand indeed covert acceptance that democracy holds immense potential for the

aversion of gross human rights violations. Even though internationadegutionsoften

1195ee Akhavan (n 59).

120See De Greiff (n 2) and Stromseth (n 81).

21 stromsteth (n 81).

122R. Teitel, 'Transitional Jurisprudendhe Role of Law in Political Transformatidfale LJ106

(1996), 2009.

123 Alvarez (n 3).

124 E. Fletcher and H.M. Weinstein, 'Violence and Social Repair: Rethinking the Contribution of Justice
to Reconciliation'Hum. Rts. Q24 (2002), 573p.599.

125 Teitel (n 25); Robinsons (n 51); Alvarez (n 3).
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occur in the absence of formal regime chajtfehey remainfirmly rooted in concerns for
the achievement of a more responsive polity to eresfuture peace and stability. Yet, as the
discussion in Section 3 above reveals, internationatinadl institutions are hardly equipped

to achieve these goals in isolation.

In discussing the normative connection between democracy and accountability, Ratner
observes that while a democratic transition, by definition, entails accountability for future
abuses, accountability is not likely to boost the pace of democratizatidhdemocracy and

the effective establishment of the rule of law are the intended consequences of international
criminal prosecutions, even if indirectly, it is inconceivable thaytWill simply materialize in

the wake of accountability in a trickdown or a spitover effect without the mediation of a
seltreliant nation state and a responsible polity. Entrenching these values in caidtien
societies is even less likely ight of the fact that the international criminal justice process,
while mired in politics, sees itself as above politics and persistently operates on the
periphery of critical political contexf® Accountability measures in the wake of atrocities
need to stengthen organic democratic processes and to affirm genuine democratic values.
Otherwise, they will be an exercise in futility by failing to achieve not just a lateral goal of

democratization but the two fundamental goals of ICL.

In the absence of politid transformation, redress of past wrongs lacks the normative nexus
to the preferences of the affected communities; and as such is neither conducive to stability
nor to supporting future transitions to democracy. A democratic context, on the other hand,
allows for the stimulation and implementation of a national dialogue that informs the
articulation of the narrative of conflict, preferred means of redress and a vision for the future
that transcends the confines of international criminal justice construbtsaddition to
fostering a meaningful respect for the rule of law emanating from genuine inclusion and
ownership of the process of making la¥¥%such dialogue is essential to overcome the
divisiveness of conflict, as well as of postflict politics. lis also indispensable to achieving
reconciliation. The reconciliation invoked here is intended to go beyond pacification of the
warring parties to a general reconciliation of the whole society to the idea that they form a
cohesive polity which can resolus conflicts, however complicated, through the operation

of political and legal processes and without resorting to violence.
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Ensuring the evolution of postonflict societies along democratic lines will have a favourable
effect on human rights protectiorsince one of the best guarantees for freedoms is a
responsive civic polit}?° While international law has the capacity to bridge gaps in national
legislation concerned with the prevention of abuses and to suggest agenda for development
in this area, reliace on it for a more systematic prevention of abuses is misplaced.
Peerenboom notes that in contrast to regime type which is amongst the most influential
predictors of human rights protection (or indeed violation), the ratification of treaties was
not found to be empirically linked to increased respect for rights and freedb¥is.is
indeed disconcerting that a number of serious human rights abuses are likely to fall through
the net of international criminal law where they do not fit the mould of internatibarimes

and barring an effective national rule of law may escape any coercive enforcement measures.
National jurisdiction, on the other hand, is by definition exhaustive and even where formal
classes of extraordinary crimes do retist, provided thereas sufficient respect for the rule

of law and expectation on the part of citizens that their rights are protected by the state,

such crimes can be subsumed in the definition of ordinary crimes such as murder.

In addition to providing for consistent formahforcement, the nation state is also better

suited for fostering informal complianc&/oluntary compliance occurs in the absence of
coercive action by the state and arises as a result of arag#frding interest in the order of

the society to which one®f 2y 3a | yR 6KAOK NBTfSOGa B2y 2yS
Bhattacharyya explains that voluntary compliance with laws requires a peraceptigart of

the individual ofW e necessity of a governing legal order with the capacity to limit the

liberty of one individual in the interest of increasing the collective liberty of all members of
societyd3®¥l 2 6 SOSNE GKS AYKSNByid O2YLX SEAGE Ay (K

Ny

and ICLas well as the lack of a sufficiently interdependent internationaiety of people
prevents the attainment of voluntary compliance on an international level. By contrast,
where the rule ofadw is realized, an individual will have sufficient incentives to comply with
prohibitions as a member of a cohesive polity seekiaguee and stable conditions for

coexistence.

130 Turner (n 80).

131R.P. Peerenboom, 'Human Rights and Rule of Law: What's the Relatiorsipess Legal Series,
(2004), 355.

132 Bhattacharyya (n 99).

133 | bid 89.
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Even with regards to elementary contributions of ICL such as-tdliihg and providing a

historical record, it is not clear that criminal prosecutions for past atrocities that occur in the
absence of meaningfyolitical transformation contribute much to establishing peace and

stability in post conflict societies by way of these median goals. Contrary to prevailing
assumptions, Alvarez argues that there is no evidence to support the pacifying value of
international criminal prosecution&* In addition, he maintains, judicial treatment of
inherently contentious issues is not likely to engender clostrmstead, he advocates for

GKS dziAfATFGA2Y 2F GNRAIFfa Fa F2NHzra af2NJ a0
conflicts can encompass conceptions of guilt and the role and limitations of the law. He

maintains that:

The point of properly conducted criminal trials, at both the national and
international levels, is precisely to provoke socially desirable, if ecdiotus,
conversations in the hope that through honest discourse the guilty will eventually

come to recognize that brutal killings are not morally ambigudtis.

Such honest discourse, however, presupposes a democratic environment capable of

supporting it.

In order to endpolitical violence, onanust strive to created istitutions that are best at
LINPGSOGAY3 LIS2L) SQa NRARIKGA |yR &WGehyhad G(KSY
democratic institutions that reflect the aspirations of a cohesive civil potiybetter placed

than international criminal prosecutions at achieving a stable and peaceful society that
guarantees respect for fundamental individual rights. Jeopardizing the attainment of such a
society by undermining prospects of a successful tramsitiito a new legal and political

order is, in this context, antithetical to justice. Instead of blindly pursuing a mythical rule of
international law, international criminajustice institutions should endeavour in their

practice to facilitate organic dencoatic transitions capable of safeguarding peace and

achieving justice in a divided societ#ts Nouwen and Werner effectively argue, there is

134 Alvarez (n 3) 448.

135ibid.

136 Alvarez (n 3) 469.

137 D.M. Weirstock, 'Prospects for Transnational Citizenship and DemocEttys & international
affairs,15/2 (2001), 536, 56.
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political context of inérnal conflicts, justice can best be served by promoting good pofifics.
2.5. Conclusion

The orientation of ICL along a Universalist legal paradigm and the inherently political nature
of internal conflicts conspire against the attainment of a successful r@inpiistice project.
Rather than contributing to the resolution of the underlying structural causes of internal
conflicts, international criminal institutions tend to befog the issues further by adopting a
T A Ec@irRinalWictim and a transcendental jud®éformula. Even though international
criminal justice discourse invokes the rights of affected populations, it neglects to take
account of their aspirations; political or otherwise, often replacing them with the
LINBFSNBYyOSa 2F | NIXYWAASIR QWA y (BIINY LU A 2 yAlat aGs2vs
own scope and its selective and irregular enforcement. It 4sqgilipped, in isolation, to
ensure international peace and stability and to promote human rights. Genuinely democratic
institutions, on the ¢her hand will be a better guarantee for an end to political violence and
repression. Therefore, international criminal institutions should strive to enable political
transformations along democratic lines, not because democracy is a viable aim of ICL but
because the attainment of the traditional and critical objectives of ICL is inconceivable

without democratic institutions at the level of the nation state.

This chapter formulated the framework against which the effectiveness of the ICC in quelling
atrocities can be understood. By positing that the two critical goals of ICL should be regarded
as securing international peace and stability and promoting the protection of fundamental
human rights, it delineated the broad boundaries of the international crifhjurstice project.

In addition, and by envisioning a role to be played by democracy in achieving the goals of this
regime in postconflict societies, the chapter provided the theoretical basis for adopting

regime change as the focal point of the subsequantlyses in Chapters 3, 4 and 5.

138 Nouwen and Werner (n 66).

39ibid.

140Branch (n 7) 190.
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CHAPTER 3Bringing the Guilty to Justice: Can the ICC be
Self-enforcing ?*

3.1. Introduction

While objectionable on a number of grountithe Kony 2012 Campaidgnyhich was

launched by the American neprofit organizationof Invisible Children, provides a very

useful illustration of the difficulties inherent in the enforcement of International Criminal

Law (ICL) and the paradox of illegitimate justice that this creates. The campaign is intended

to raise awareness aboutthe OG A GAGASa 2F GKS [2NRQa wSairad
Joseph Kony, an indicted Ugandan rebel wanted by the International Criminal Court (ICC)
since 2005 for crimes that include murder, rape, sexual enslavement, pillaging, and the
enlistment of chill soldiers® The ultimate objective of the Kony 2012 Campaign is said to be

ensuring the arrest of the LRA rebel leader who evaded capture for more than si¥ years.

The impetus of the Kony 2012 Campaign is intelligible. After all, in approving the refierra

the situation by the Government of Uganda pursuant to Articles 13(a) and 14 of the Rome
Statute? the PreTrial Chamber deemed the intervention by the ICC necessary in light of the
evident incapacity of the Government of Uganda to arrest the LRA cowhens responsible

for the gravest abuses¢ KS / Kl YOSNJ A&d&ddzZSR GKS 4F NNYyd ¢z

*

This Chapter was published in substantitiily same form in the Chicago Joal of

International Law. See Nada Ali, '‘Bringing the Guilty to Justice: Can the Icc-Bef@=elhg?', Chicago

Journal of International Law, 14/2 (2014).

lalk N] YSNISYys>S ¢22 {AYLX ST ¢22 5dzYoY Yhb, HAMHQA A
Mediat And the Problem with Over Simplifying a Mess&@epncom(Mar. 12, 20126:20 PMGMT),
http://www.salon.com/2012/03/12/kony2012 e danger_of simplicity/?utm_medium=referral&ut
m_source=pulsenewglast visited July 26, 2014)

2See The Kony 2012 Campaigttp:/invisiblechildren.com/kony2012 (last visitedJuly29, 2013)

Theviral video developed by Invisible Children about Joseph Kony can be atoesbe same page

8 Situation in UgandaCase. No. 1G@2/04-01/05-53, Warrant of Arrest for Joseph Kony, [5] (Issued

July 8, 2005, Amended Sept. 27, 2005).

4The Kony 2012 Camiga (n 2).

SI NIAOES Modl 0 LINPOARSA FT2NJ GKS O02dzNIQa 2dz2NAAaRAOU
crimes referred to in article 5] appears to have been committed is referred to the Prosecutor by a

{GFrGS tFNIe Ay | O@®enmerStatOd thesrteinktiornalCrimin@l fC&urt, nanm. 8¢a),

Wdzf @8 MTI MphyXI oT L O[] dad m™: Artcle bd@ipstates thatwGeNaS A y I TG ST
crime within the jurisdiction of the court appears to have been committed, a State Partyefeaythe

AAbGdz GA2y G2 GKS L/ / WNBIldzSaldAy3a GKS t NPaSOdzi2NJ
determining whether one or more specific persons should be charged with the commission of such
ONAYS&a®dQ LOARZI FINI® mMnol oo

6 Situation in Ugand4n 3)[37].
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the warrant. Yet, Kony is still at large.

The outstanding arrest warrant against Kony is not the only case dematingtthe inability

of the court to enforce its mandate. With twengix arrest warrants issued since the

inception of the court in 2002, thirteen suspects still remain at |&dg®st notably amongst

the failures of the ICC to execute its outstanding Wayfi & A a GKS O2dzNIiQa A\
2dza i A0S (GKS {dzRIySaS tNBaAARSY(d hYFNI!f . akKka
warrants have been issued in 2009 and 2010 for crimes committed in Darfur in the period
between 2003 and 2004 crimes tha include the crime of Genocid€Enforcement of ICC

G NNl yia Aa SOARSyGte LINRPOfSYFGAO SALISOAIf &
more than 50% of individuals suspected of the commission of heinous crimes is compared

with national failurerates in the region of only 0.26% for violent crifd@he slow pace of

the court in bringing the guilty to justice is particularly perturbing because of its implication

for the continuation of atrocities?

"ibid [43].

8 Situation in Ugand4n 3) [45].

9 The International Criminal Couffhe Court Today Factshed€GPIDSTCT01-031/13 (Jul. 15, 2014),
http://www.icc-cpi.int/iccdocs/PIDS/publications/TheCourtTodayEng(fadit visited July 26, 2014).

10 Prosecutor v. Omar Hassan Ahmad Al Baghkise NdCG02/05-01/09, Warrant of Arrest (March 4,
2009),http://www.icc-cpi.int/iccdocs/doc/doc639078.pgdProsecutor v. Omar Hassan Ahmad Al
Bashir, Case N&CG02/05-01/09, Second Warrant of Arrest (July 12, 20b&)://www.icc-
cpi.int/iccdocgdoc/doc907140.pd{sources last visited July 26, 2014).

11 UK national data on the incidents of violent crimes and the outstanding warrants of arrest obtained
from the following sources: Office for National Statistiescus On: Violent Crime and Sexu&i3es
2011/2012 at 3 (Feb. 7, 2013)itp://www.ons.gov.uk/ons/dcpl171778 298904.p@butting offenses
of violence against the person recorded by the UK police in 2011/2012 at 762, 51%; B&c&ford,
Arrest Warrants: Police Hunt More Than 30,000 SuspB&€ News UK (Mar. 22, 201206 GMT),
http://www.bbc.co.uk/news/uk17179003 stating that the outstanding arrest warrants for offess

of violence amounted to 2,027 from December 2011 to February 2012 in the UK) (sources last visited
July 26, 2014).

12 Alex Whitng, 'In International Criminal Prosecutions, Justice Delayed Can Be Justice Delivered',
Harv. Int'l LJ50 (2009b), 328arguing that a balance has to be struck between the desire for
expediency in international criminal prosecutions as justifiable s #nd the need for time
consuming but necessary processdsl)t seeJean Galbraith, "'The Pace of International Criminal
Justice', (2012)determining that he ICC is much faster in its prastody operation than the
International Criminal Tribunal for the Former Yugoslavia (ICTY)).
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9pSy (K2dAK GKS L/ / gdtadimpunafor thé maiperatorsi(ihe  LIdzi
Y240 &aSNR2dza ONRYSa 2F O2yOSNYy G2 GKS AydaSN
prevention of these crime¥its lack of enforcement powers threatens to undermine its

ability to achieve its institutionajoals and to contribute to the furtherance of international

criminal justice. Furthermore, by entertaining the use of alternative means of enforcement

that are particularly coercive, such as the use of military ferag is advocated by the Kony

2012 Camaign, the court treads a very fine line between an arbitrary justice and legitimacy.

Ly Fy AYGSNYyFGAz2zylf £S83Ff 2NRSNI WXY2NB RNRA O
RSTAYSR Ayl SNYIsiBA 2 If tdzSG2 WfuRyh Wi B MBS &f poiveY

to enforce the law remains in the hands of very few states, a consistent legal enforcement as
occurs on the municipal level is unlikely. Thisoupled with the fact that insistence on
accountability leads to the uninterrupted assumptionpaiwer by individuals wanted for the

most heinous crimes against humanityrenders the hostility of international justice
enthusiasts towards the use of amnesties to ensure the removal of political spoilers and

prevention of further crimes morally unsustaible.

Game theoretic analysis of the ICC offers a glimpse of a median solution between the
extremes of atany-cost accountability and outright impunity. The suggestion in an emerging
International Relations literature is that the ICC could, in certaiitmns, be selenforcing

by inducing the seléurrender of indicted leaders to the IGCThe most important
O2yiNAROGdziA2Yy 2F GKAA& f AGSNF GodEBNB VAR SINEF GA WA (0 K
about the effectiveness of the ICC regimeaBay in mind the viability of this option, policy

makers (such as the ICC Prosecutor) can adjust their strategies to indGésather

13The Rome Statute (n 5), at the Preamble.

14 M. Cherif Bassiounfhe Duty to Prosecute and/or Extradite M\G/ Basiouni,International
Criminal Law: Multilateral and Bilateral Enforcement Mechani@n#artinus Nijhoff, 2008).

15 See, for examplayl.J. Gilligan, 'Is Enforcement Necessary for Effectiveness? A Model of the
International Criminal Regime', Internatidn@rganization, 60/04 (2006), 93 .

16 SeeR. Pati, 'Icc ahthe Case of Sudan's Omar Al Bashir: Is-Bégaining a Valid Option, The'C
Davis J. Int'l L. & Pol'y5 (2008), 26%arguing that the ICC Prosecutor should use {bl@agyaining to
encourage the surrender of Mashir to the ICCE.C. McclendonBuilding the Rule of International
Criminal Law: The Role of Judges and Prosecutors in the Apprehension of War Cririnads!,
Rights Reviewl,0/3 (2009), 34972 (suggesting that allowing lo¥evel officials to plead guilty in
exchange for lenient sentees will encourage further surrenders). The Trial Chamberasecutor v.
Erdemoviz Ay AGa RA&OdzaaAzy 27F GKS R&fFafnyiRibnyoli Qa IFdzA £ G
guilt. .. is important for the International Tribunal to encourage people to edorth, whether
already indicted or as unknown perpetrat@Brasecutor v. ErdemoyilCTY Case Ne986-22-This,
Sentencing Judgmentl 6(ii)] (Mar. 5, 1999)
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important input of this literature is its implicit inclusion of regime change in the question of

ICC effectivenes¥.Integrating concerns about political transformation in pasinflict

societies is essential to moving the debate towards a broader conception of justice that

Ay Of dzRSa WwWXedzadAO0S a LRISyaGArtte oSAy3a Yl
oppressiv& | yR Saa @Aaz2f Syl ®madiikidntsuch goRsiderdfiohsh G A O
provide the muckrequired opportunity to treat the constituents of societies subject to

O2y ¥t AO00 y24G4 Fa AYySNI FOdl2NAR ¢6K2 I NR Aly2 LISN
rescue them (as is depicted by the Kony 2012 Campaign) but as active participants in shaping

the future of their postconflict societies.

The extant game theoretic literature did not take into account the fact that the ICC, by
prosecuting rebels likdoseph Kony, may discourage some rebel groups from challenging
corrupt regimes? If this is the case, the court may in fact undermine its ownesadbrcing

potential as well as enhance the incentives for the commission of crimes by leaders. In
addition tointroducing the game theoretic literature on the topic, the aim of this chapter is

to test the viability of the hypothesis of as&@fy F2 NOAy 3 L/ / Ay fA3IKIG 2F
to prosecute opposition groups as well as state actors for crimesdallader its jurisdiction.

| develop and use a game theoretic model of incomplete information involving the
interaction between a leader and an opposition (the Model) to show that the ICC is, in

certain conditions, selflefeating and may incentivize furtherimes by leaders.

The remainder of this chapter includes a review of the literature on the enforcement of
international criminal law with regards to arrest warrants that appears in Se&®nThis

sectionis divided into three subsections: Legal Satghip 3.2.1); Game Theoretic Literature

(3.2.2); and a Note on Regime Chan8&.3). The game theoretic model on the interaction
0SG6SSYy I £tSIRSNIJFYR |y 2LILRAaAAGAZ2Y 3INRdAzZL) KA

(the Model) is introduced in Séen 3.3. This Section includes five subsections on:

17 Gilligan (n5) 937, 94245. As will be dis@sed further in SectioBH ®H > DAf f A3FyQa Y2RS
effectiveness hinges on the probability of regime survival following the commission of atrocities and
assumes that with high probabilities of regime change, leaders will be more inclined to surrender t

the ICC in order to escape severe punishment by the opposition following regime change.

B @ . NIYYOKZI U! 3I+YyRIFIQa /A@GAft 2FNJIFYR GKS t2fAGA0a
21/2 (2007), 1798.

19This is contrary to the infpA OA (| & & dzY LModeRtlyat the ysrodalilify bf xegimne/chaage,

and consequently the threat of opposition punishment, is independent of the ICC and unaffected by

its operation(See Gilligagn 15). By positing that regime change is determined exogenously to the

model, Gillign discounted the effect of the ICC on thehaviourof opposition groups. See Section

3.2.2 of thischapter, for further details.
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Motivation 3.3.1); Structure of the Game3..2); Players and Their Payoff3.3(3);
Discussion and Analysi8.3.4); and Summary of Result8.3.5). Practical and policy

implications of the Model arees$ out in Sectior8.4 followed by a Conclusion in Secti®h.

3.2. Literature Review

The legal literature on the International Criminal Court (ICC) has either neglected or assumed
away the substantial hurdles involved in international criminal law enforcerffeBy
invoking state cooperation or humanitarian interventions as alternative means to bring the
guilty to justice, ICC proponents seem intent on ignoring the additional problems created by
these approaches. In contrast, international justice skeptics erthat in light of this
vulnerability, there is very little justification for insisting on accountability at the risk of
prolonging the reign of aggressors. This literature is reviewed in S&#dnbelow. Section

3.2.2 introduces the specialized gantebretic literature on enforcement. In contrast to the

bulk of legal scholarship on the ICC, game theoretic analysis lends formality to the arguments
for and against the court and focuses on the impact of the court on individual incentives to
commit heino crimes. In this particular context, this body of literature, as sparse as it is,
suggests a clear alternative to the all or nothing trend in legal scholarship. With regards to
the question of ICL enforcement, one of the most significant contributioni®tpecialized
literature is its articulation of the relevance of regime change to the question of ICC
effectiveness. Sectio3.2.3 abridges the arguments presented in Chapter 2 to validate
LI I OAy3 NBIAYS OKIy3aS |G (K DacitySoytiiggNbox ¥ SO

international peace and a greater respect for human rights.

Despite the divergent approaches to the issue of enforcement as set out below, a consensus
with respect to the need for the effective removal of political spoilers emergiegal
scholars agree that the legitimacy and credibility of the ICC as well as the aims of
international criminal justice in general can only be sustained through a steady flow of
successful prosecutions, which are in turn conditional on arfé#ts. Cassse explains,

allowing indicted individuals to maintain their political power and remain free will discredit

20 SeeDamaska, 'The International Criminal Court betweeniatipn and Achievement\JCLA J. Int'l
L. & For. Aff.14(2009), 19235.

21 Akhavan, 'Beyond Impunity: Can International Criminal Justice Prevent Future Atrodiies?',
American Journal of International Law, 95/1 (2001317 M.C. Bassiouni, 'The it®Quo Vadis?',
Journal of International Criminal Justidé3 (2006)421-27.
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the work of international criminal institution$? Furthermore, it is unlikely that
unenforceable sanctions will have a considerable deterrent effem potential

perpetrators?

3.2.1. Legal Scholarship

The experience of the International Criminal Tribunal for the former Yugoslavia (ICTY) led a

ydzYo SN 2F O2YYSyidGlG2NR (2 ARSyiGATFe GKS L/ Q&

G2 GKS NB BehegsSean pridritcftite @pefation of the coétCassese notes that
International Criminal Tribunals (ICTs) differ from national criminal courts in that while they
are saddled with the additional burden of investigating the crimes that they need to
adjudicate, there is no separate law enforcement agency, such as the police, on which they
can depend to apprehend indicted individu&l$ie argues that this model of international
criminal adjudication invariably results in excessive reliance on state coapethtt is, in

turn, not always forthcoming® Indeed, just like the ICTY and its sister tribunal the
International Criminal Tribunal for Rwanda (IC¥®)e ICC has its own statutory provisions
detailing the obligations of states to cooperate with the dofiHowever, and despite
FaaSNIA2ya GKIG adrdS O22LISNYGA2y oAttt oS

in light of the absence of any coercive enforcement powers at its disptisag widely

22 A, Cassese, 'On the Current Trends Towards Criminal Prosecution and Punishment of Breaches of
International Humanitarian Law', European Journal of International Law, 9/1 (1998), 2

23 M.P. Scharf, 'Tools for Enforcing International Criminaickst the New Millennium: Lessons from

the Yugoslavia Tribunal, The', DePaul L. Rev., 49 (1999), 925.

24M.M. Penrose, 'Lest We Fail: The Importance of Enforcement in International Criminal Law', Am. U.
Int'l L. Rev., 15 (1999), 321.

25 Cassese (n 22) 11.

%jbid 10.

27 Statute of the International Criminal Tribunal fine Former Yugoslavia, art. 29, May 25, 1993, S.C.
Res 827, U.N. Doc. S/IRES/827 (hereinafter ICTY statute); International Criminal Tribunal for Rwanda,
art. 28, January 31, 2010, S.C. Res 995, U.N. Doc. S/IRES/995 (hereinafter ICTRAsiake29. of

the ICTY Statute and Article 28 of the ICTR Statute respectively. For the flbeICRes 827U.N.

Doc. S/IRES/827 attaching the ICTY statute (hereinafter the ICTY Statute) and S.C. B2&.385,
S/RES/995 attaching the ICTY statute (herégéndfie ICTR statute).

22The Rome Statute (n 6), arts. 86, 89(1), & 92(1).

2 Akhavan, 'SelReferrals before the International Criminal Court: Are States the Villains or the
Victims of Atrocities?CriminalLaw Forum(21: Springer, 2010), 18 (arguing that state

cooperation is more likely in cases of gelferrals under Article 14 than otherwise).
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acknowledged that securing state cooperationirs practice very difficult and is often

hampered by political realities both in the national and international sph&res.

Cassese, Penrose and Scharf all cite the experience of the ICTY as evidence that state
cooperation is a perilous foundation for theffectiveness of the international justice

project3/ I 84S4S Fdz2NIKSNJ ARSYGATFTASE GKAA RSLISYRSY
LINPOESY G6AGK GKS SyTF2NOSYSyil 2F AYyIiSNyIGA2Y
The fact that no adequate remedy provided to compel states to cooperate with the ICC as

well as the simple political reality that states act to promote their best interests, which rarely
coincide with arresting individuals wanted by international justice bodies, necessarily points

to the conclusion that without alternative means of enforcement the ICC will be extremely
ineffective in its mandate to administer justi€é&Bassiouni observes that obligations to assist

ICTs are in reality rarely complied with because there are no conseegsiéocbreaching the

duty to cooperate’®® Compelling state cooperation is itself in need of an enforcement
mechanism that is at the moment neeffectual. Even though the Rome Statute provides for

making a finding of nowompliance by the court, no consequas of this breach of duty are

detailed except for the referral of the matter to the Assembly of State Parties or the United
Nations Security CounéiiThis lack of enforcement bite is not unique to the ICC. Rather, it is

a standing feature in the enforceent of IC2®A case in point is the judgment of the
International Court of Justice (ICJ) in the application of the Genocide Convention between

Bosnia and Serbia. While it held that Serbia was in breach of its duties under the Genocide

30 Cassese (n 22) &85; Penrose (n 24) 3§683; Scharf (n 23) 9239.

31 | bid.

32 Cassese (n 22) 4.

33 A. Wartanian, 'lcc Prosecutor's Battlefield: Combating Atrocities While Fighting for States'

Cooperation: Lessons from the Un Tribunals Applied to the Case of Ugand&ddnel, Int'l L36

(2004), 1289Penroself 24) 36864.

34M.C. Bassiouni, 'International Crimes:" Jus Cogens" and" Obligatio Erga Omnes™, Law and

Contemporary Problems, (1996a)-83.

35The Rome Statute (6), art. 87(7).

36 SeeRobert Cryer et al., 'An Introduction to Internatior@diminal Law and Procedyr€ambridge,

HUZX ¢ . I (AotinB Row thelMNrSecurity Council failed to take any action following numerous

reports of noncompliance filed by the ICTY in accordance with RbisZ ¥ (G KS ¢ NA O dzy | f Qa v
Procedure and Evidencelexander Zahar and Gk Sluiter, 'International Criminal Law', (2007)

(explaining that the statute of the Special Court for Sierra Leone (SCSL) requires the rejicitiheg
non-compliance to the President of the court but fails to specify actions to be taken following such

report.); Casseselhe Oxford Companion to International Criminal Jug@cdord University Press,

2009 (citing the proclamation of the Trial Chamber in [62Pobsecutor v. Blaski€ase No. {95-14,

Judgmentof (18 Ju dpcpT 0 G KI G WX k@nplihndsd yhay bheind @oraifag aNfinding vy

GKFG F {GFrGS KF-a FFEAESR Ay Ala Rdzie G2 O2YLX & gAl
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Convention by failingo arrest and surrender Mladic to the ICTY, the court was of the

opinion that the finding of nortompliance was itself sufficient to satisfy the applicant in the

case and refrained from the imposition of further sanctidhBamaska notes that the design

of a4dzOK GNRodzylta FLFLAESR G2 GF{1S Ayid2 I 002d
SYyF2ND¥8YSyiQo

Even though the ICC reported each of Djibouti, Chad, Kenya and the Republic of Malawi for
failure to cooperate with the court in arresting Al BashiSofdare® it is far from evident that

this measure resulted in any tangible action on part of the offending states. The
AYSTFSOGA@QSySaa 2F GKS L//Qa IddSywia Ay GK
states are probably #quipped to deal with theamifications of arresting the head of a
neighboring state. In Kenya, a High Court judge issued a ruling in November of 2011 that
compels the government of Kenya to arrest Al Bashir if he sets foot in the cdfintry.
However, the Kenyan Attorney General apfed the decision after a number of measures

were taken by the Government of Sudan to sever diplomatic relations and economic ties

with Keny&'! The African Union (A.U.) had previously requested the ICC to defer the arrest
warrant against Al Bashir pursuato Article 16 of the Rome Statute, and in July 2009 it

called on all members not to cooperate with the court because the request in question was

not acceded td? Jalloh argues the selectivity and douskandards employed by the ICC in

its exclusive attation to African problems is likely to result in substantial legitimacy costs

and might hamper its efforts in the contineftOther regional bodies such as the Arab

[ S 3dz2S Ffaz2 G221 | INRY @GASg 2F GKS 0O2dz2NI QA

towards the ICC in generdlin addition to the fact that state interests may not coincide with

37 Application of the Convention on the Prevention and Punishment of the Crime of GenBoisigg

& Herzegovia v.e8bia and Montenegrp 2007 1.C.J. 43, 229 (Feb. 26).

% Damaska (n 20) 23.

% Press Release, ICC,ftal Chamber | informs the United Nations Security Council and the
laasSyote 2F {( (S -cdopeiatorSitithe ATedtdaid Suriéridd Gidar Ab 2 y
Bashir|CCCP{20111213PR756, (Dec. 13, 2011).

W/ 22NIR bSgasz {dRFy (2 9ELISt bbeooluNoveRiBeNI I F i SNJ
29, 2011) http://www.bbc.co.uk/news/world-africa1593201(last visited July 26, 2014).

4l Pamela Chepkemei, Kenya: AG teeBtAppeal after Bashir Arre€aily Nation on the Web

(Februaryl7, 2012)http://allafrica.com/stories/202202171165.htm(last visited July 26, 2014).

42The African Union, Decision on the Meeting of African States Parties to the Rome Statute of the
International Criminal Court (IC@ssembly/AU/Dec. 245(XIIl) 2 (July 3, 2009).

43 Jalloh, 'Universal Jurisdiction, Universal Prescription? A Preliminary Assessment of the African Union
Perspective on Universal Jurisdiction'.

44 pati (n 16) 274. See also the Resolution of thdAmague No. 464/21 dated 30/03/2009 [4] & [6].
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the interests of justice, Barnes argues that the failure of state parties to cooperate with the

ICC may be the result of the inconclusiveness of the duty &saim the Rome Statut®.

The difficulties inherent in compelling state cooperation have led some scholars to advocate
alternative means of coercive enforcement. Scharf, for example, advocates for compelling
compliance through a myriad of coercive measuseich as the impaosition of sanctions, the
withholding of aid, or even the use of force as is permitted under the mandate of the United
Nations? Even such an intransigent supporter of the ICC as Akhavan is ready to admit that

the success of the internati@al criminal justice project hinges on the use of military,
economic, and political powers to compel states to surrender individuals wanted by the
court”’1 S 20aSNWSa GKIG GKS L/¢, Qa SELISNASYOS A
adventure in Suda because the imposition of financial and other sanctions as well as the
presence of peacekeeping troops on the ground, amongst other factors, indicated the
seriousness of efforts by the international community to see a peaceful transftitime

dilemma is however, that proponents of the ICC in their appeal for enforcement go beyond
financial and diplomatic pressures and entertain, if not actively bless, the use of arbitrary
YAfAGENE FT2NDOSo® /1 aasSasSz F2NJ SEI YLINSias YI Ay
GKSNB NBIdZANBR (2 NBaild2NB AYyGSNyrdiazylf LIS

realization of international justice in the wake of conflitts.

The recent political stalemate at the UN Security Council regarding the escalating atrocities
aganst the civilian population in Syria and the persistent opposition of two permanent
YSYOSNE 2F GKS /2dzyOAf owdzaaAl YR / KAYLlel?2
Government both demonstrate the danger in relying on an international legal systemsthat i

tempered only by political will to affect enforcement of international criminal justid&hile

45 G.P. Barnes, 'International Criminal Court's Ineffective Enforcement Mechanisms: The Indictment of
President Omar Al Bashir, Thegrdham Int'l LB4 (2010), 1584.

46 Scharf (n 23) 93814 (discussing the merits and challenges of employing a host ioéénd

enforcement mechanisms previously used in connection with the ICTY, including economic and
political sanctions, to give force to international criminal law).

47 Akhavan (n 21) 3(B1.

48p_ Akhavan, 'Are International Criminal Tribunals a DisincentiveaioeRPeReconciling Judicial
Romanticism with Political Realisuman Rights Quarterl$1/3 (2009), 62464.

4 Cassese (n 22) 17.

%0 SeePress Release, Security Council, Security Council Fails to Adopt Draft Resolution on Syria That
Would Have ThreatenedaBctions, Due to Negative Votes of China, Russian Federation, U.N. Press
Release S.C./10714 (July 19, 20&a2p://www.un.org/News/Press/docs/2012/sc10714.doc.htm

Press Release, SeityrCouncil, Security Council Fails to Adopt Draft Resolution on Syria as Russian
The Effects and the Effectiveness of theeinaitional Criminal Court: A Ganrtleeoretic Analysis 63



http://www.un.org/News/Press/docs/2012/sc10714.doc.htm

CHAPTER Bringing the Guilty to Justice: Can the ICC beeBédfcing?

it is not possible to institute economic and political sanctions indefinfelye use of

military force also has its problems. Goldsmith notes that reliameecoercive political or

military force to ensure cooperation with the court leaves the institution vulnerable before

hostile powerful states such as the United Stafdslore troubling perhaps, with respect to

the use of force to ensure apprehension oflividuals wanted for crimes subject to the
jurisdiction of the ICC, is the ensuing loss of legitimacy to international criminal law itself

from the selective and irregular application of this pow&while noting the recognition by

Cassese of the centradit 2F GKS dzaS 2F F2NOS (2 GKS S¥1
Broomhall criticizes similar literature on accountability for its inattention to the conditions

under which such force is to be used:

[Blecause regular enforcement assumes impartiality inuke of force, while in

reality a carefully guarded residue of political discretion continues to play a
RSOA&AABS NRES>Y 2yS O2dzZ R I NHdzS {GKFG Ay
advocacy may indirectly lend support to highly selective and imperfect fdrm o

justice by promoting (irregular) intervention by the Security Council or by

individual State$?

To add to the above, Nzelibe points to the suggestion emanating from political science
scholarship that the prospect of international interventions in sitoas of conflict may
create perverse incentives in that rebel groups are encouraged to recklessly or intentionally

make civilians under their control vulnerable to the commission of atrocities in anticipation

CSRSNI iA2ys / KAYlI +S(2 ¢SEG { dzLJLJ2.NfedsRaeadeNI 6 [ S| I«
S.C./10536 (Febary 4, 2012), http://www.un.org/News/Press/docs/2012/sc10536.doc.hfrRress

wSt SFasSzy {SOdaNARGe [/ 2dzyOAt X {SOdzNARGe [/ 2dzyOAf ClF Af 2
Crackdown on Arniisovernment Protestors, Owing to Veto by Russian Federdfibma, U.NPress

Release S.C./10403dt0Ober 4, 2011) https://www.un.org/News/Press/docs/2011/sc10403.doc.htm

(sources last visited July 26, 2014).

51 Scharf (n 23) 9424 (discussig the merits and challenges of using a number of indirect

enforcement mechanisms that were previously used in connection with the ICTY, including economic

and political sanctions).

52J. Goldsmith, 'Sebefeating International Criminal Court, The',Chi. L. Rew0 (2003), 89.

53B. Broombhall, Internatiordalustice and the International Criminal Court: Between Sovereignty and

the Rule of Law (Oxford University Press, USA, 2808).note that wth respect to Syria and because

it is not a signatory to the Rome Statute, the question of assistance with the execution of a

hypothetical arrest warrant for Assad remains a moot point because a UNSC resolution referring the

situation in the country to théCC is itself not foreseeable.

54ibid 61.
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2F OlAz2y o8 0KS W¥ pdi dsblindtes Attty pafadoxicedlyy sday A G & d
intervention may in addition lead to acute breakdowns in negotiation and hence to the
prolongation of crises in anticipation of imminent victory by those on whose behalf the

international community interveneéf

Theissu@ ¥ Sy FTF2NOSYSyld LI @SR | &aAIYAFAOFIYyG NRBTE S
characteristic of scholarship on the effectiveness of ICTs. This discourse pits the calls for

I O02dzy Gl oAt AGe GKFIG LINA2NRGAT S EHAOKA OSI| 8NE I
those for peace and posionflict reconstruction that see judicial interference as disruptive

and counterLINB RdzOG A @S O NBLINBaSydal dA@dS 2F GKS dat St
argument by the Peace Camp is that in light of the ldadoercive enforcement powers and

the inability to bring suspects to custody, use should be made of more innovative
approaches such as amnestié§Vippman, for example, observes that unless the deterrence
hypothesis often invoked in accountability advocady sufficiently proven, an
uncompromising quest for justice is unreasonatiié/hile acknowledging the challenges to
enforcement, international justice hardliners reject such approaches as incompatible with

the spirit of international criminal justice ndb mention ineffective in the attainment of
sustainable peacé® Bassiouni argues that accountability is not just a prerequisite of
deterrence, but also an important factor in securing a stable {oosiflict society and a

lasting peacé? The difficulty in his assertion, however, is that there is very little evidence to

suggest that ICTs contribute to post conflict peace or indeed to deter@rbeen though a

number of empirical attempts were made to verify the deterrence hypothesis of

prosecutions, the linted data available as well as the ideological impasse between

55J.0. Nzelibe, 'Courting Genocide: The Unintended Effects of hitamian Interventions' California

Law Review (2009) 1171218

S6ibid 119&;99. To the best of my knowledge, Nzelibe is the only legal work addressing this issue.
57J. Snyder and L. Vinjamuri, 'Trials and Errors: Principle and Pragmatism in Strategies of International
Justice' International Seurity,28/3 (2004), 544.

%8 D. Wippman, 'Atrocities, Deterrence, and the Limits of International Jusoetham Int'l L23

(1999), 473.

%9 See, for exampléyl.C. Bassiouni, '‘Combating Impunity for International Crimes', U. Colo. L. Rev., 71
(2000), 409.

0 1bid 410

51D.G. Newman, 'Rome Statute, Some Reservations Concerning Amnesties, and a Distributive
Problem, The’Am.U. Int'l L. Rev20 (2004), 293Snyder & Vinjamuri (n 57) 4384. But sedd. Kim

and K. Sikkink, 'Explaining the Deterrence Effect of Human Rights Prosecutions for Transitional
Countriesl'International Studies Quarterl$4/4 (2010), 93953 (employing déa from 100

transitional countries to show that prosecutions of human rights abuses decrease oppression).
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supporters and opponents prevented any serious dialogue on the &ssill, if the goals of

the international criminal justice regime include deterrence, not just in the limited form of
genaal deterrence, but as requiring the prevention of atrocities as well as the incapacitation
and removal of political spoileféjt could be argued that a dogged adherence to the notion

of accountability may prove counterproductive.

Despite the substantiadnforcement dilemma faced by ICTs, traditional scholarship in the
field treats the issue either as a separate question of a wavering political will to bring about
justice, ignores it completely, or otherwise circumvents it by rejecting the need for
international justice. This trend is particularly troubling because it seems to mirror the
general schism in international criminal justice literature between the drastically opposed
ideological strands of realism and idealism, both of which failed to proviglecanvincing
arguments for or against the effectiveness of international criminal prosecutiortsis
polarization results in approaches to enforcement that either seek to have justice at any cost

or are content not to pursue justice at all.

3.2.2. Game-theoretic Literature

The ICC enforcement dilemma attracted the attention of a number of international relations
scholars who attempted to understand the potential of the current international criminal
regime within a broader research framework seeking to answestipies about the function

of international organization®.Using the tools of game theory to formulate propositions

about the possible effects of the ICC on thehaviour of regime leaders, a limited

62Kim & Sikkink (n 61) 9§38 (concluding that human rights prosecutions after atrocities lead to
better human rights protection and generate a detent effect beyond the confines of a single
country);T.D. Olsen, L.A. Payne, and A.G. Reiter, 'The Justice Balance: When Transitional Justice
Improves Human Rights and Democratlgiman Rights Quarterl32/4 (2010), 9861007
(demonstratingthat prosecutions of gross human rights violations alone have no significant effect on
democracy and the protection of human rights and that only a combination of trials and amnesties or
trials, amnesties, and truth commissions work&el Escrib&olch &Joseph Wright, Human Rights
Prosecutions and Autocratic Survival(32 (May 1, 2013) (unpublished manuscript),
http://www.personal.psu.edu/jgwl12/blogs/josephwright/ THRP7.gdhowing that human rights
prosecutions in neighboring countries have a negaiffect on democratic transitions in countries
where personalist dictators are in power).

83 Akhavan (n 21) ¥23.

84F. Mégret, 'Three Dangers for the International Criminal Court: A Critical Look at a Consensual
Project', Finnish Yearbook of Internatiohaw, XIl, (2001), 16347.

%Michael J Gilligan and Leslie Johns, 'Formal Models of International Institutions', Annual Review of
Political Science, 15 (2012), 223.
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scholarship emerged to lend a muobeded formalizationto existing arguments in the
field.%®

The use of game theory in the analysis of law enforcement problems is not new and indeed
owes its use of the basic concept of cos6 Y SFA G OF €t OdzA I GA2zy G2 . SC
crime and punishmerft. This ideaallows one to judge the effectiveness of a rule or law by
looking ati KS gl & Al | TcoSh@iet calcyuR famdiAthedmcéntives or
disincentives it provides them for committing or refraining from committing a certairf®act.

For example, it is a gerally accepted principle of contemporary jurisprudence that
evidence obtained as a result of torture must have no weight in a court of law. By legislating
to create this rule, lawmakers assign a zero value to evidence obtained this way. This has the
effed of offsetting any expected benefit from employing unorthodox means in law
enforcement. Because obtaining evidence through the use of torture will not result in a
conviction and might in fact result in an acquittal of a guilty defendant, a change iavhe |

to that effect negates the incentive to use torture in the first place.

Game theory is particularly well suited to situations that involve interactions between two or

more decision makers. Law enforcement in general, and in the context of international
criminal justice in particular, often involves the action of multiple agents. In the international
criminal justice context, the codteneft calculus of corrupt leaders may béfected by what

the IC® does as well as what it is likely to do in a givenisdzl ( A 2 y Behavioufm@y R S ND a
also be affected by the decisions of thjpdrty states or the actions of a relevant opposition

or rebel group. Hviid notes:

[G]ame theory allows us to contrast a myopic view of what is a good legal reform
withamore sok A a4 A OF 6 SR @ASG> 6KSNBE Sk OK I O002NRA3

set of rules is taken into consideration when evaluating the proposed change. By

66 See Gilligan (n 15).

67 S. BeckerGary, 'Crime and Punishment: An Economic Approatig,burnal of Political Ecomy,

76/2 (1968), 16217.

%8 K. Bau, Beyond the Invisible Hand: Groundwork for a New Economics (Princeton Univ Pr, 2010).
% For purposes of this chapter, | assume that the ICC is a unitary actor represented by the ICC
Prosecutor. Even thugh the actions of individual players within the ICC may be of relevance to the
effectiveness of law enforcement effortgee, for exampleyicClendon (n 16) 3@g0), the focus of

the chapter is on the exercise of prosecutorial discretion.
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clarifying the likely effects of different changes a more informed (political or

legal) decision can be takéh.

It is therefore unsurprising that the ICC enforcement dilemma provides a ripe field for the

application of game theory.

Using a traditional economic of crimes model, Sutter developed a modest analysis of the ICC
suggesting that for the court to have mottgan a marginal deterrent effect, it must be, but is

not, better placed to apprehend leaders who are still in poWwdte pointed out the

possibility that leaders who already committed crimes will likely cling to power and
speculated that divergent interés within a certain regime may lead to a more beneficial
interaction with the IC2Gilligan, on the other hand, introduced a sophisticated repeated

A YS Y2RSt G2 &aitdzRé GKS STFSOG 2F GUKS L// 2
light of the wilingness of a thirdJr Nieé adladS (2 2FFSNI RAY | &
DAffAIlIYyQad a2z2RStf adA3sSada GkKIG GKS L// A& ¢
because it will allow thirgbarty states to credibly decline offering some dictators asylum

knowing that surrendering to the ICC provides them with an alternative exit strategy.

DAffAIlIYQad a2RSt NBadta 2y (GKS FaadzyLliazy GKI
than at the hands of the ICC. This is not an unreasonable assumption. Tloé ft@ammar

Gaddhafi following the successful popular uprising in Libya in 2011 is illustrative of the
point.”* Furthermore, Ku and Nzelibe show that in most cases, political leaders face very
severe domestic punishments in the wake of a cGURy contrastArticle 77(1) of the Rome

Statute limits the ability of the court to impose a prison sentence in excess of 30"§8yrs.

7O M. Hviid, 'Games hayers Play'Oxford J. Legal Stud.7 (1997), 705.
1D. Sutter, 'The Deterrent Effects of th&ernational Criminal CourtConferences on New Political
Economy23/1 (2006), 4.
2 | bid.
3 Gilligan (n 15) 9451.
74 Death of a DictatgtHuman Rights WatgHOct. 17, 2012),
http://www.hrw.o rg/node/110724/section/2(last visited July 26, 2014).
5], Ku and J. Nzelibe, 'Do International Criminal Tribunals Deter @mrBx@cHumanitarian
Atrocities',Wash. UL Rew84 (2006), 777.
" The text of Article 77(1) of the Rome Statute (n 6) states:
Subject to article 110, the court may impose one of the following penalties
on a person convicted of a crime referred to in ddib of this Statute:
(@) Imprisonment for a specific number of years, which may not exceed a
maximum of 30 years; or
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imposing weaker sanctions, Gilligan maintains, the ICC allows a leader who committed
crimes the option of surrendering to the courtsiead of clinging to power as predicted by

Sutter. He argues that the creation of the ICC acts as a thirdwanydoption between

receiving asylum at zero cost and being overthrown at a very high’casten a state

refuses to grant asylum to a leader sciiintly threatened with a coup or regime change, he

will be forced to surrender to the ICC and receive they88r sentence. Gilligan observes

GKFG dzy RSNJ 6 KSaS O2yRAGA2yas GKS L// Qa STFSC
to make them surrader to the ICC when this option is better for them than to take chances

of being overthrown and severely punished. And because surrender to the ICC in these
situations entails some positive punishment compared to the zero cost of asylum, the overall

effed of the ICC is in fact to make crimes costlier for a leader (See Bigire

ASYLUM |(ic CcoupP

l f \ |

Costof Crime 0 Up to 30 years R
Figure 31Gi I | i gands Cost of Crime Logi

Ly DAffATIIYyQa az2RSt>X GKS RSOA aAgrobabllitFof lisk S £ St
survival in office. When this probability is low enough, the leader will be willing to surrender

to the ICC despite the promise of punishment. With higher probabilities of survival, the
leader will prefer the better option of asylum, vghi the benevolent thirepbarty state would

oblige. It is important to note that Gilligan posits that the ICC will deter the proportion of
leaders who would have been granted asylum if not for the ICC. However, when the regime

is very likely to survive, néier the ICC nor asylum will be attractive enough. Recent events

(b) A term of life imprisonment when justified by the extreme gravity of the
crime and the individual circumstances of the convicted person.

Eventhough the court was given the power to impose a life sentence in some circumstances as a
compromise on the issue of the exclusion of capital punishment, the same is fettered by a threshold
of extreme gravity the determination of which is likely to be lgematic if it arises. Schabas argues
that the international trend to outlaw the death penalty was also accompanied by a general aversion
to the use of life sentences during the negotiations leading up to adopting the text of the Rome
Statute.William A Schabas, 'Life, Death and the Crime of Crimes Supreme Penalties and the Icc
Statute',Punishment & Societ®2/3 (2000), 26385.
7 Gilligan (n 15) 943.
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in Syria demonstrate this logic. With the onslaught by government forces against civilian
populations continuing unabated and the persistent political impasse on international
intervention, Tunisia extended an offer of asylum to the Syrian President Bashassald’®
CdzyAdaAl Qa AYy@GAGlLIGA2Y A& YSAGKSNI &dzNLINKR &AyY 3
often welkintentioned states offering their territories as safe haven for tyrafitsdeed,

Tunisia itself had witnessed a popular revolution in 2011 that inspired a series of
demonstrations for political change across the Arab World and which in turn became a
catalyst for the Syrian revolution. Tunisia was also the first country to withdraw its
ambassador from Syria in protest over the military operations against Syrian demonstrators.

It is, hence, reasonable to assume that in offering Assad asylum Tunisia sought the removal

of Assad from the political scene in order to end the atrocities.

Giligan makes it clear that in his model no military intervention by the international
community is necessary and deterrence occurs even in the absence of enforcement power.
DAffAIlIYyQa O2yOftdzAaAz2ya lo2dzi GKS L /ctimmalkK?2 dzZ R
justice enthusiast& In light of the difficulties inherent in international intervention and
compelling state cooperation, a salhforcing ICC would be a great addition to the efforts to

SYR AYLMzyAtGed 1 26SOSNE | & spmiafyTwith redards tdD A f f A :
highlighting the important role of seurrender in the effectiveness of the ICC regime, it
remains incomplete. This is because this model treats the probability of regime change
exogenously (or as a random act determined by Ngtand fails to take into consideration

the effect of the ICC on opposition grolgghaviourand the prospect of regime change.
Consequently, the implicit assumption in the model is that the operation of the ICC has no
bearing on the actions of oppositiogroups or in defining their struggle against a
government accused of the commission of atrocities. In reality, however, and because the
ICC prosecutes opposition groups as well as leaders, the operation of the court restricts
opposition groups to the usefoacceptable levels of violence that will not bring the
opposition groups themselves under the jurisdiction of the court. In Se@&idrbelow, |

examine the effect of the ICC on opposition grdaghaviourto determine whether or not

"8 Tunisia Offers Asylum to Bashar Assate Independent World News (Middle Eggtebruary 28,
2012),http://www.independent.co.uk/news/world/middleeast/tunisiaoffers-asylunito-bashar
assad7459045.htmilast visited July 26, 2014).

® SeeGilligan (n 15) 9356 (citing examples of states that offer dictatorylasn).

80jbid 942;51.
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the threat of regime bange remains despite the fact the ICC prosecutes leaders and

opposition groups alike.

Be the above as it may, the contributions Gilligan made to the debate are invaluable. First,
he highlighted the central role for sadfirrender in the discussion abouid effectiveness of

the ICC. Second, he suggested a possible role forbalegining to cover the range of
survival probabilities between the lower level, entailing surrender to the ICC, and the higher
level, which will result in asylum. Building on timsight, Ritter and Wolford develop a
bargaining model to show that the effectiveness of the ICC regime can be enhanced by
offering prearrest bargaining to some indicted leaders who are less likely to be removed
from power or individuals who otherwise std to lose some utility by staying at largfe.
They conclude, however, that this comes at the cost of incentivizing more crimes in a trade
off between deterrence and the regular administration of justitEinally, by making the
decision to surrender to thdCC dependent on prospects for regime survival, Gilligan
managed to place the question of regime change at the heart of the debate. This is a

significant developmenrfor the reasons set out ineStion3.2.3 below.
3.2.3. A Note on Regime Change

Following Gillign2the analysis advanced in Secti@8 of this Chapter (as well as the

analysis that follows in Chapters 4 and 5) maintains the focus on regime change in the
SYljdZANE | o02dz2i GKS STFF¥FSOGa yR GKS SFFSOGAQ
incapacityto bring the guilty to justice. While the integration of concerns for political
transformation in postonflict societies in the debate about the ICC is likely to be met with
considerable resistance given the tendency to regard the court as essentialiicap® the

arguments presented in Chapter 2 and summarized in this section evince the importance of
enabling democratic transitions in these societies as a constituent element in the realization

of international criminal justice.

81 Emily Hencken Ritter & Scott Wolfodegotiating Surrender: Criminal Courts,Areest Bargains,

and the Enforcement of Warrant$21 (May 17, 2010),
http://luserwww.service.emory.edu/~ehencke/nonsovereign.pdf.

82ibid 19.

8 Giligan (n 15).

84S.M.H. Nouwen and W.G. Werner, 'Doing Justice to the Political: The International Criminal Court in
Uganda and Sudan', European Journal of International Law, 21/4 (201655941
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In addition to the poblematic prospects for the enforcement of ICC warrants, the
international criminal justice regime suffers from a number of deficiencies that undermine its
potential as a freestanding response to political violeficEhis is particularly the case with
regpect to internal conflicts that now inform the majority of situations before the 3CC.
There is indeed a suggestion that the mere involvement of international criminal institutions,
instead of ameliorating communal violence, intensifies political struggies complicates

the resolution of structural causes of civil wdfén addition, the undue emphasis on
retributive justice and dogged adherence to an agenda of accountability, regardless of cost,
ignores more pressing issues such as restoration of thialsaed political order as required

to rectify the structural injustices giving rise to conff@Even though the international
criminal justice regime seeks to consolidate its role as protector of individual rights apart
from the nationstate, the fact hat it applies only in limited circumstance and is enforced
both selectively and irregularly makes it an unsuitable vehicle for a sustainable prevention of
political violencé® On the other hand, genuine democratic institutions representing the
aspirationsof postconflict societies and respectful of the rule of law will provide better
safeguards against repressidff-or these reasons, it is imperative, at a minimum, that the
ICC takes into consideration its effect on prospects of democratic transitionswituntries
experiencing conflict. Otherwise, Newman argues, ignoring domestic political dynamics is
likely to result in the poorest and most vulnerable victims of atrocities paying a hefty price

for international justice’

An approach to prosecution$at is necessarily subjective in its assessment of the causes of
violence and which pursues violators without critical reflection may lead the ICC to become
complicit in quelling legitimate struggles for freedom and institutional change while
empowering umlemocratic and violent force8b 2 dz6 Sy | YR 2 SNY SNJ | NHdzS
intervention in internal conflicts often results in the relegation of one party to political

irrelevance while elevating the opposing party to protector of humanity and upholder of law,

85R.G. Teite 'Humanity's Law: Rule of Law for the New Global Politics', Cornell Int'l LJ, 35 (2001),
355(stating that the aim of international criminal law is to end political violence).

8 Akhavan (29) 113.4.

87 See Nouwen and Werner (n 84) 96%; Branch (n 18) 194.

8 Branch (n 18) 19206.

8 See discussion in Chapter 2.

Qibid.

9 Newman (n 61) 34c52.

92 Branch (n 18) 19205.
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often undeservedly?® Branch notes that the ICC was widely criticized for its intervention in
Uganda because it sided with a known oppressive regime which has itself been implicated in
atrocities?*He maintains that in agreeing to adjudicate the case, KBE legitimized the

'3 yRFEY D2@SNYyYSyiQa NBLINBaaAzy 2F Ada LIt A
0KS NBRdAzOGADBS yINNIGABS 2F WGiKS ONARYAYLFEZ {GF
practically consigned the legitimate demands of thRA, including the end of political

violence, to obscurity® While framing of the issues involved in such narrow confines might
NEFESOG GKS LWSIKHE G2 GKS wXalLlsSodlrotsS 27 02
forces of light and reduces the we G2 | Y I y I 3 %i dods Dot gakilNitiihel A S QX
genre of contemporary internal conflicts and should not be applied to them as a matter of

course.

Branch also argues that institutions such as the ICC create a dependency on international
intervention that undermines the demands for change on a national [BMélis this
dependency that Mamdani finds undesirable and akin to obliterating the concept of
citizenship in developing countri€The assumption that justice would be restored and

freedom will reign after an international court tries a handful of perpetrators is unreasonable.

14 W2KyYy DNI}eé& SELXIAya Ay (GKS O2yGSEG 2F Ay
is not... a primordial human condition: where it exists it is the resfltgenerations of
AyadaAaiddziR2y o6dzAf RAy3IQo

In addition to the centrality of regime change to the attainmentaobroader conception of

justice that includes political justic&}there is a more pragmatic need for the ICC to enable
domestic political dynamicseeking democratic transitions. In light of the ICC enforcement
problems, democratic transitions often provide the only path to accountability. Both the

qualitative accounts of Akhav#thand of Snyder and Vanjamtffiallude to the fact that

% Nouwen & Werner (n 84) 9683.

% Branch (n 18) 18B5.

% |bid 190.

9% Akhavan (n 21) 30.

% Branch (n 18) 194.

%M. Mamdani, 'Responsibility to Protect or Right to Punish?', Journal of Intervention and
Statebuilding, 4/1 (2010 5367.

9. GrayBlack Mass: Apocalyptic Religion and the Deatdtopia(Farrar, Straus and Giroux, 2007).
100Branch (n 18) 193.

101 Akhavan (n 21)@.

192 gnyder & Vanjamuri (n 57) 825.
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regime change waessential to securing the arrest of indicted criminals in both the former

Yugoslavia and Rwanda.

3.3. The Model

Under the rationality assumption, whether or not the ICC is successful in deterring leaders is
determined by the extent to which its operationRedzOSa | f SF RSNRa LI e27F¥F
crime. Literature on the topic rightly seeks to incorporate concerns that the ICC imposes
weaker sanctions than sanctions imposed by the opposition when a successful coup occurs,
and can therefore incentivize crintlt is indeed one of the arguments advanced by
proponents of the ICC that international prosecutions keep at bay forces of vengeance in
postconflict societied®In addition, because of the inherent human rights bias in the
international criminal justiceegime, the ceiling on sentencing imposed by the ICC falls far
short of the sentences usually imposed for such crimes in domestic legal sy$tdins.
debate surrounding the current struggle for jurisdiction between the ICC and the Libyan
National Transitinal Council over the case of Saiflglam Gaddafi is partly informed by
whether the court should surrender jurisdiction to Libyan courts while knowing that a
conviction is likely to result in the death sentence in accordance with Libyar®das.
mentioned above, Gilligan posits that it is this feature of the ICC that renders it a self
enforcing regime in certain cases (See Figure 3.1 above). Faced with lower probabilities of
survival in office, Gilligan maintains, leaders will have no option but to suereiodthe ICC

to receive a lesser punishment than the severe punishment likely to be imposed by the

opposition after a coup?®’

Ly DAftAIFIYyQa a2z2RStx (GKS AyGSNIOlAzy 200dzNE
The results of the model turn on thdfect of the incorporation of the ICC on the expected
LINBaSyd @lIfdzS 2F (GKS fSIFRSNRa LI e2FFa FTNRY

naturally increase if the leader can benefit from asylum in the foreign state and decrease if

103 Gilligan (n 15) 937, 943; Ritter & Wolford (n 81448, Ku & Nzelibe (n 75) 806 (using empirical

evidence to show that autocratiedders in Africa face harsher sentences domestically than sentences

dealt out by international criminal tribunals).

104 See, for examplédkhavan (n 21)GB.

105] E. Alvarez, 'Crimes of States/Crimes of Hate: Lessons from Rwanda’, Yale J. Int'l I., Z661999),
613(discussing the divergence in sentencing between the ICTR and the domesadtgyktgm in

Rwanda).

06/ @ {GFKYZ U[A0@IFXYT GKS LYGSNYyFraGA2ylrt [/ NRAYAYLE [ 2
WSALRYaAaAOAT AGRQUT W2daNY It 2F LYMASNYIFGAZ2Y LT / NRYA)
107 SeeGilligan (n 15) 956%7.
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the foreign state carredibly reject requests for asylum when the ICC is in existence. Turning

R2sy (GKS tSIFIRSND&a NBIldzSad F2N) Faefdzy vYr-e o685
able to surrender to the ICC Prosecutor in the face of iimemt regime change or collapse.

The leader surrenders in this caseorder to escape the harsh opposition punishment which

will inevitably follow after the leader is removed frond2 6 SN ¢ KS F2NBA Iy ai

Model is only concerned with whether a criminal leader is in officeot and strictly prefers
that he is not in power regardless of how that occurs; i.e. whether through asylum or

surrender to the ICC.

. SO0ldzaS DAftAIlIYyQa Fylfeara Aad O2yOSNYSR LINF
foreign states to offeteaders who comitted atrocities asylum, the model wasructured

as a repeated gamto provide for a variation in the payoffs of the foreign state from its

A0NI 0S3IASa 2F OOSLIWAYy3 (GKS fSIFRSNRa NBJjdsSa
leaderremains in office in a subsequent pertéd which is determined by this decision of

the foreign to grant or not grant asylunitself dictates the payoffs of the foreign state which

strictly prefers to have a neariminal leader in power once atrocities\@been committed.

Hence, devising a second round of play in which the foreign state can be better or worse off

was necessary. The decision of the foreign state to accept or reject the request for asylum

GKSYy NBFfSOGa 2y (GKS tSIFIRSNDa LI e&2FFaod

While the leR SNRa LI e2FFa RSGSN¥YAYS KAa RSOAaAzy i
choice between requesting asylum, surrendering to the ICC or remaining in power are
determined by the single variable dhe probability of survival in office following the
commadizy 2F FFTGNROAGASADP ¢KS NBadzZ Ga 2F DA
LINPOFOATAGASE 2F aAdzZNBDAGEE Ay 2FFAOS LkRald (K:
maximized by staying in office and not requesting asylum. With moderate pilalesbbf

survival in office, the risk of opposition punishment post regime collapse increases and
therefore the leader is better off requesting asylum from the foreign state. The insight of

DAf A3l yQa az2RSt A& GKI G ¢ Afar khe @efeddpostitte ¢  LINE
O2YYA&daAr2y 2F GNROAGASASET GKS FT2NBAIY &Gl as
asylum because in this case the leader will choose to surrender himself to the ICC in order to
escape the harsh opposition punishment. THe RS N & dziAf AG& FTNRBY O02YY
surrendering to the ICC is naturally lower than when he is successful in gaining asylum. This is

because while seSurrender implies the imposition of a somewhat considerable punishment

108 Gilligan calls this second period the Rasbcities subgame (Gilligan (n 15).
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- albeit more lenient han the opposition punishment imposed on the leader post regime

collapse, the cost of asylum is normalized to zero in the model.

¢KS AYO2NLIR2N}YGA2Y 2F GKS L// Ay DAffATlIYyQa
comes to accepting or rejegfid G KS f SFRSNRa NBljdzSad F2N |
sufficiently low probabilities of survival post the commission of atrocities, a foreign state can
NB2SOG | fSIFRSNNR& NBIdzSad TFT2NJ Faefdzy yR aa.
he will preer to selfsurrender tothe ICC instead akmaining in power and being toppled

YR LldzyAaKSR o0& (KS 2LIRaAGAZYd ¢KS &K2NIO?
the probability of regime survival (which is the inverted probability of regime gaprand
consequently the threat of opposition punishmertboth being central to the implications of

the model - is exogenously determined and not affected by the existence of the ICC.
However, the ICC may in reality affect the prospects of regime chafrgeriminal leader by

restricting thebehaviourof opposition groups who are facing such a leader. This is because

the ICC does not just go after leaders who commit crimes falliigr the jurisdiction of the

Court but also prosecutes opposition groupgho are suspected of the commission of
atrocities. If the ICC leads opposition leaders to rebel less often at the risk of withstanding
criminal sanctionpost regime collapse, then theoGrt will negatively affect the probability

of regime collapse andthe K NB I & 2F 2L aAGA2Yy LdzyAaKYSyid i

thereby leading to further impunity and more crimes.

Using the logic advanced in the game theoretic literature reviewed above, | developed a
gametheoretic model of incomplete information tdemonstrate the possible effects of ICC

actions on thebehaviour of opposition groups facing a leader who may resort to the
commission batrocities if the benefits of doing so are sufficiently largee intuition behind

this model being that oppositiogroup behaviouy' I @ Ay (dzNY | T ¥oéndfii G KS f
OF f Odzf dzd4 ¢ KSy AU O2YSa G2 LISNLISGNI (AsfloB & dzOK
game is suitable for modelling the interaction between the leader and an opposition group

under the speific institutional conditions of ICC operation. Thidécause the payoffs from

SFOK LX F&SNRa RAFFSNBYy(d adGNrGS3e I NBE SOARSYI
what occurs in the next. In a sense, the question of leader survival is collapseshentime

period. This was possible since the probability of regime change was endogenized in the
Model by expressly modelling and making the actions of opposition grdspfocus. By

contrast (0 KS T2 0dza 2igon hé deislod by i o state 8 §rént or deny
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political asylum post the commission of atrocities, which in turn depends on an exogenously

determined probability of regime survival.

This modelpresented in this chaptek & Ay G§SYyRSR (2 FIRR (2- GKS R
enforcement potential as posited by Gilligd®.! & y2GSR | 602@S> DAt ATl
incomplete as it does not make allowance for the fact that ICC sanctions apply equally to
leaders and opposition groups. This is importabecause the threat of opposition
punishment- g KA OK DAff A3ly | ROFIyOSa |a GKS YIAyYy Tl
surrender to the ICEmay not arise if opposition groups find that in order to affect regime

change, they mathemselvede subject to preecution by the Court
3.3.1. Moti vation

It is not unreasonable to assume that some opposition/rebel groups may resort to the
commission of crimes against humanity in the face of vicious attacks by a leader who
habitually commits crimes within the jurisdiction of the €T his is well demnstrated by

the evolving conflict in Syrigd! The brutal repression that accompanied the Syrian
D2@SNYYSyiQa NBaLRyaS G2 LISFOSFdx RSY2yaidN>
swept the country since March 2011 led to the inevitable resort to armesistance by the

Syrian opposition. Pursuant to the first gross violations of human rights by Government
3Syida FyR GKS Y2dzylidAy3a OAGAtAlLY RSFGK (2f
shifted to total regime change. This spurred on a raging coitilite country that has since
metamorphosed into a fubblown civil war. With the Assad Government relentlessly pursuing

a scorcheeebarth policy, escalating the use of heavy weapons and purposefully attacking

109 Gilligan (n 15) 953.

110The analysis in this Thesis is only concerned with the three core crimes of Genocide, Crimes against
Humanity, and War Crimes as set out inidles &8 of the Rome Statute. The crime of aggression is
excepted because it neither has a negative effect on the exercise of state sovereignty (it on the
contrary guards it), nor does it have a direct effect on internal political dynamics. In additeon, t

three former categories of crime under the jurisdiction of the ICC are qualitatively different in that
they seek to enforce standards of international humanitarian law and human rights law in the face of
ill-treatment by a state of its own citizens.

U nternational Crisis Groyg @ NA I Q& a dz{iThdiExefdive /S@nynary df Crisis Group Middle
East Report No. 128 (Aug. 1, 20Ejilable at
http://www.crisisgroup.org/~/media/Files/Middle%20East%20North%20Africa/lraq%20Syria%20Leba
non/Syria/128syriasmutating-conflict.pdf(last visited July 26, 2014).
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civilian populations?the opposition may haw eventually succumbed to the benefits of

visiting atrocities on the other sidé3

There are indeed further examples of rebellions turning sour in addition to the above.
Branch notes that while there is no denying the responsibility of the Ugandan rehgb gro
the LRA for the most heinous crimes against the Acholi people in Northern Uganda, the
Government of Uganda itself was involved in a number of massacres, atrocities and forced
civilian displacements in the region between 1991 and 199de explains thathe LRA,
before turning against the same people it sought to represent, had initially pursued
legitimate demands that remain valid today and which included the end of political
oppression and violence as well as the political and economic equality of éspudimd
Northern Uganda®Keller explains that the conflict in Uganda is typical of istete
conflicts in the twentyF A NR G OSylddz2NE Ay 6KAOK WXUHKS Ay:
overthrowing the government, but more than capable of massacring and ringjlaannocent

OA DA Al yaQo

I Y2NB ydzr yOSR SEFYLXS A& LISNKI LA LINRGYARSR
Liberation Army (SPLA) in what used to be Southern Sudan. It is both widely known and well
documented that the SPLA recruited child soldiers ferniilitary operations and in the

process committed a number of atrocities against civilian populations in the South including
abductionst’ The Comprehensive Peace Agreement (CPA), which was finally concluded
0SG6SSy GKS {dzRlI'y t S2 (SP3&Fand fhé GoBeiménio? Sudaa 2 FS Y ¢
in 2005, and which brought to an end one of the longest civil wars in Africa, makes specific
reference to the cessation of hostilities against civilian populations and the rehabilitation of

child soldierd!® Even thoughhe crimes committed by the SPLA are in this respect similar to

112 press Release, General Assembly, General Asgébpts Text Condemning Violence in Syria,
Demanding That All Sides End Hostilities, U.N. Press Release GA/11372 (May 15, 2013),
http://www.un.org/News/Press/docs/2013/gal1372.doc.htffast visited July 26, 2014).

113 bid.

114Branch (n 18) 18(B2.

1Sibid 191.

116 M. Keller, 'Achieving Peace with Justice: The International Criminal Court and Ugandan
Alternative Justice Mechanism€pnn. J. Int'l L23 (2007), 209.

7R, Fegley, 'Comparative Perspectives on the Rehabilitation8faes and Former Child Soldiers
with Special Reference to Sudaffrican Studies Carterly, 10/1 (2008).

118The SPLM is the political arm of the SPLA.

119 Agreement on Permanent Ceasefire and Security Arrangements Implementation Modalities
.806SSy GKS D2@SNYyYSyid 2F {dzRI'y 6Dh{0 FTyR G4KS t S:
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those for which the Congolese rebel Lubanga was found guilty by the ICC (in what came to

0S GKS 02 dzNIPtds eaby tdlged tha@tBeNSRIMA Geballian was in fact motivated

by the reed to resist a corrupt regime. After all, short of affecting regime change and
bringing about a New Sudan where political and economic rights are based on citiz&hship,

the SPLA managed to secure the fundamental right ofdsgdrmination to the people b

the South. In the meantime, Sudanese President Al Bashir remains wanted by the ICC for
crimes against humanity in Darfur while the government of Sudan continues to employ
AAYAE I NI & GAOA2dza GFOGAOA Ay A& ySg 02y FfAC

Catemporary internal conflicts are rife with examples of benevolent opposition groups

which were compelled to resort to the commission of atrocities in their revolt against
governments which themselves committed crimes under the jurisdiction of the 1Cén Giv

GKS L//Qa GSYyRSyOe (2 LINRaSOdziS 2LILRaAGAZ2Y
dzy RSNAR Gl YR K2g¢g (KS O2 dzNI GehavidudBoNfositianysbupsaia f A 1 S

order to fully understand the effect of the court on leaderhaviour
3.3.2. Structure of the Game

In order to illustrate the interaction between the leader and the opposition group in light of
the existence of the ICC, a model of incomplete information is specified that assumes that
the ICC will indict all crimes falling undes jurisdiction whether committed by a leader of a
particular country or groups opposed to this leader. To capture this, it is assumed that the
ICC will impose a punishment of (F) with probability (q) in each case. Therefore, a cost of (qF)
will be deductd from the payoffs of a player if the ICC can indict him for crimes he
committed. The uncertainty in the model relates to the ability of opposition groups to win

the fight for control without committing atrocities.

LiberationArmy (SPLM/SPLA) During the-Rrerim and the Interim Periods, a%. & 24, Sudan
SPLM/A, Dec. 31, 2004tp://www.usip.org/publications/peaceagreementssudan(last visited July
26,2014).

120 prosecutor v. Thomas Lubanga Dy@ase No. IGT1/04-01/06, Judgment pursuant to Article 74 of
the Statute (Mar. 14, 201 ttp://www.icc-cpi.int/iccdocs/doc/doc1379838.pdfastvisited July 26,
2014).

121 Kameir Elwathig@oward Building the New Sud@n Francis M. Den¢ed.) New Sudan in the
Making?: Essays on a Nation in Painful Search of,I($8E Red Sea Press 12609 17-32.

122 gydan: Crisis Conditions in Southern Krargdiuman Rights WatcfMay 4, 2012),
http://www.hrw.org/news/2012/05/04/sudancrisisconditionssouthernkordofan(last visited July
26, 2014).
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The game starts with Nature (as a rstmategic player) randomly assigning a probability that
the opposition group is one of two types:weak type that is unable to affect regime change
or win without resorting to the commission of atrocities, and a strong type that is able to
affect regime chage without the commission of atrocitieg/hile opposition groups are able

to observe whether they are strong or weak, the leader is not certain which type of
opposition he is facing. To simplify the model, it is assumed that if the opposition revolts,
they will win12The setting of the model comes from the expectation that extreme violence

is employed by weak participants in any given contest. Kalyvas explains that:

[tihe persistent use of indiscriminate violence points to political actors who are
fundamertally weak: this is the case with civil wars in failed statesvhere high levels
of violence emerge because no actor has the capacity to set up the sort of

administrative structure required by selective violertée.

An example of sucbhehaviourwas reorded in the context of the Nigerian local elections
where violence was found to be used more frequently by political opponents than by

government incumbents already in contrgt.
3.3.3. Players and Their Payoffs

There are two strategic players in the model:gi)eader (L) who is faced with the choice
between committing crimes falling under the jurisdiction of the ICC (appears on the model as
(C)) or not committing such crimes (appears on the model as (NC)); and (ii) the opposition
(Opp), who has to decide betwa mounting a rebellion (appears on the model ag ({en

the opposition is strong, and (Rwhen it is weak) or not mounting a rebellion (appears on
the model as (NRwhen the opposition is strong, and (WRvhen it is weak)?® Nature is a

nonstrategicLJt | @ SNJ NI yR2Yf & |daAdayAayd GKS LINRPolF oAt

123This is a necsary simplification of the model which causes no loss of generality provided the
assumption: V>0 holds. This assumption will hold if there is a high probability of success for a rebellion
or otherwise the payoffs from being in office are very high compavitd not being in office (See
suggestion in Collier (n 12®low) 39).

124 Nzelibe (n 55) 1187 (quotir¢plyvas, Stathis N (eds.), the Logic of Violence in Civii28@6)171).

125p, Collier, Wars, Guns, and Votes: Democracy in Dangerous Places (HapeiaP&010).

126 please note that it is assumed that the opposition is a unitary actor. This is a reasonable
assumption in so far as the opposition is likely to unite to expel a dictator regardless tafgibed or

other differences. An instructive example of this is the unified front of the Darfur rebels fighting the
Government of Sudan, which includes secular movements (the SLA) as well as Islamist movements
(the JEM)See generallytlint and De WaaDarfur: A New History of a Long Wa@ed Books, 2008)
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that wins only with the commission of atrocities, and probabilish (0 G KF G G KS 2 LJLJ
when it revolts, can topple the government without committing atrocities. The prdbabii & 6 h 0
Oy 6S AYOGSNILINBGSR Fa Iy AyRAOIGAZY 2F (KS
NBIAYS OKIFy3dS LIS OSTFdzZ e o06AGK hl'n RSy20GAy13
denoting no capacity to affect change), but it can also be dication of the strength of the
government or its control on the reign of power. As stated in 3.2 above, the model assumes

that the leader is not privy to the information regarding opposition type at the time of
deciding whether or not to commit crimes. tever, because the opposition is aware of its

type, its moves are predicated on this knowledge.

The extensive form of the orghot game (See Figures 3.2 and 3.3 below) illustrates the
interaction between the two players; firstly, prior to the ICC (Prétlngon) (Figure 2), and
secondly, with the Effects of the ICC (Post Institution) (Figure 3.3). Even though the players
play consequentially in each model, with the leader going first, the game unfolds in one time

period.
The Payoffs of each player amt sut as follows:

First: Leader Payoffs:

The leader receives a payoff of. W he commits a crime falling under the jurisdiction of the
ICC. If, instead, he chooses to respect the Rule of Law and refrain from committing a crime,
he receives a payoff a1’ The assumption in the model is that:Mié larger than Win

order to account for the relevance of the gains from crimes. Simply put; is\&maller than

Wi, there will be no reason for the leader to consider it as an option. Therefore, invémd e
there are no costs to higehavioureither way, when a leader chooses to commit crimes it is
because his payoffs from criminal activity are higher than his payoffs from laeffiaviour

With respect to costs, and in the event that the opposition fsb®ppling the leader, the
leader suffers either a cost of (d) if he was overthrown having not committed any crimes, or
a cost of (R) if he is overthrown after he committed atrocities. (R) is assumed to be higher

than (d) in line with the literature in thfield12

127 Please note that the subscript (Ig) does nohdte the logarithm of W. In this context (Ig) is used to
AYRAOIFIGS GKIFIG GKS a2dz2NOS 2F GKS tSFRSNRa LI &2FF
subscript (cr)). (Ig) stands for legal.

128 Gilligan (n 15) 944.
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2 KSy GKS L// A& AyOftdzZRSR Ay GKS Y2RStz GKS
suffers a cost of (QF) whenever he commits a crime and is not overthrown by the
opposition!?°On the other hand, if a leader commits crimes and is then leghphe will not

suffer the sanction of the ICC because he will be punished by the opposition instead.

Second: Opposition Payoffs:

It is assumed for simplicity that the opposition strictly prefers to be in power. Therefore, if
the opposition is unable towerthrow the regime and remains out of office, it receives a

payoff of zero. On the other hand, the payoff for overthrowing the regime is (V). To reflect
the internal costs of committing atrocities, the opposition suffers a cost of (L) that can be

regardedas a legitimacy cost or loss of popular support after the commission of crimes.

When the ICC is included in the model, the only change in the payoffs is that the opposition
suffers a cost of (gF) (in addition to the legitimacy cost (L)) whenever it dsnenitnes in
the process of overthrowing the government, in other words, whenever it is weak and it

rebels!3®

The assumption in the Model is that the strategic players aremgskral. A player is risk
neutral when he treats expected payoffs the same astain payoffs (i.e. when he is
indifferent between receiving a certain payoff of x value and receiving a probabilistic payoff
that amounts to x). To illustrate this: if £25=25%*£100, a player is risk neutral when they are
indifferent between choosing a rsttegy that leads to receiving £25 with certainty and a

strategy that leads to receiving a £100 with a probability of 25%.

Table 3.1 below sets out the notations used in the Model.

129 Compare payoffs of (L) on tipaths {C,N& and {C,N&} on Figure 3.2 (Primstitution) and Figure

3.3 (Posiinstitution).

B/ 2YLI NB LI e@2FFa 2F &Wh LOLYORwWROIFEH USSR (Pimdiititian) antd > b / ~ w
Figure 3.3 (Posdhstitution).
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Table of Notations

h

1-h

Table 31 Table of Notations

131 The opposition is weak when it is able to remove the leader only with the commission of atrocities.
132The opposition is strapwhen it is able to remove the leader without the commission of atrocities.
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3.3.4. Discussion and Analysis

The inherent and sign@il y G tAYAGlI GA2y Ay DAfEAIlIYQa a?2
ICC on oppositiobehaviout If the ICC leads opposition leaders to rebel less often, then the
threat of opposition punishment that makes the model work will diminish, thereby leading

to further impunity and more crimes.e8tion 3.3.4.1 below follows the interaction between

a leader and an opposition group before the institution of the ICC. The effect of the ICC on

the behaviourof the parties is then explained in Subsect®8.4.2.

3.3.4.1. Prior to the ICC

(WIgJ 0)
OPP
Strong Opposition (S)
Can win without atrocities L (W-d, V)
—_— ——
1-a (W, 0)
Nature (W,-R, V)
(ngy 0)
a
_—1
Weak Opposition (W) (Wyg-d, V-L)
Can only win with atrocities
(WCI’I 0)
(Wcr'R: V'L)

Figure 3.2 Pre-Institution

CAIdNE odH F02@0S aKz2ga GKIFIG GKS fSFRSNRa
depend on what the opposition is likely to do in the final stage of the game. Therefore, in

order to see whether the leader has a dominant strategy, one must first determine the

RS

RS

2R aAGA2YyQa R2YAYIFYylH &GN} dGS3eod Yy2sray3d (KS

Leader is then able to choose between the paths of committing crimes (C) and no
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committing crimes (NC) based on the payoffs he is likely to receive in each*tHse.

results below are based on the solution of the game that appears in Section A of the Annex.

Firsth LILJ2 3AGA2Y Q8 52YAYEYGd {GNIFGS3Ie tNR2NI (2 UK

Solving forthe oppd A G A2y Qa R2YAYlFYyd &a0NrGS3e NBGSI Tt A
(R,Ry) and (B NR.)); with the other two strategies strictly dominated (see Section A of the
l YYSEOD® ¢KA& YSlya GKIG GKS 2Lk aAridrizyQa oS

whether it is weak or strong); or (i) to revolt only when it is strong.

This is logical because a strong opposition is always better off in revolt as it loses nothing and
aidlyRa G2 3IFAYy WoSAYy3 Ay LI gSND adecludeBhasSt £ Ay
action on part of a strong opposition (namely: (NRIR) and (NR R.))) are strictly

dominated and hence irrelevant.
Whenever V>L, the dominant strategy for the opposition isRiR***

This means that the opposition will rebel regardledsits type whenever the gains from
rebelling (V) exceed the legitimacy cost (L). A strong opposition rebels in this case, because it
does not suffer any losses by rebelling. A weak opposition on the other hand, suffers a loss of
credibility that is not lgh enough to offset the gains from rebelling. Therefore, a weak

opposition will also rebel in this case.
Whenever V<L, the dominant strategy for the opposition iSNR,).*®

This means that where the gains from rebelling (V) do not offset the legitintaty(lc), only

a strong opposition will rebel. Because a strong opposition does not need to commit any
atrocities in order to overthrow the government, it is not affected by any loss of credibility or
legitimacy as a result of its rebellion. Therefore,bést course of action is always to rebel
because being in office is strictly better than being in the opposition. However, a weak
opposition that stands to lose a great deal of its legitimacy and credibility by the commission

of atrocities will not rebel Wwen such losses outweigh the gains from being in power.

133 please note that even though the Leader does not know which type opposition he is facing, he is
aware that there are two types.

134 SeeSection A(2)(a) of the Annex.

135 SeeSectionA(2) (b) of the Annex.
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One can conclude from the above that the dominant strategy for a strong opposition is
always to rebel, while a weak opposition will rebel only when the loss in credibility resulting
from the commissio of atrocities is not too large compared with the benefits from staying in

power.

Secondf S RSNRa& 52YAYIEYid {GdNXGS3Ie tNAR2NI G2 GKS 1

FaSR 2y GKS | deh@dar canl tieSpredicd iR Sidd¢ddance with the
following (see Section A (3) (a) amd ¢f the Annex):

If V>L, the Leader will not commit atrocities when:

Rd> W,qWig —_ Condition (1)
If V<L, the Leader will not commit atrocities when:

(Rd) (h 0 By TV/—m————— Condition (2)

Because HRI>(Rd)(Ich (*%Condition (2) is harder ot satisfy than Condition (1%’
Consequently, if the loss of credibility resulting from the commission of atrocities by the
opposition is too large, it will be less costly, and hence more likely, for the leader to commit
crimes. This is because in this cade leader will be overthrown and ultimately punished

only if the opposition is strong enough. Otherwise, he can commit atrocities with impunity.
Being subject to severe punishment onlyttwa probability (£ 0 YI 1Sa Ad f Saa

Leader to commit crimes.

As can be expected, in the event that all opposition types will rebel or the Leader is facing a
AUNRY3A 2LIIaAGAZ2Y @Afv gokKASAYS @ ArF  h ST ppoERipwTS | 2yNU yATF
never weak) respectively), it is more likely that a Leader refrains from committing atrocities

when lawfulbehaviourby him results in larger gains compared to the benefits from unlawful

behaviour(Wig>W;) and when he is certain that no (orimimum) punishment will be meted

136C 2 NJemP h E@tidLéader will be facing astrongtyge{ ' M0 YR 6+0 gAff ySOS
fF NBSN) GKIFIy o6[0 &AYyOS ['no |1 Sy0Ss Ay GKAaa OFasS O:
the Leader will be facing a weak type which will menabel so long as V<L. Therefore, in this case

Condition (2) becomes: (B) (161)>Wer-Wig =—— 0>We:¢Wig =———>Wig>Wr, which is the

necessary condition for the Leader to commit a crime absent punishment by the Opposition or

otherwise.

137 And vice versa; it will beasier to overcome the hurdle in Condition (2) necessary for the

commission of crimes, i.e. MfWig>(Red) (Igh 0 @
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by the opposition if he is deposed having not committed any crimes (d=0 or is low). This is in

line with the literature in the field If the opposition stands to lose much credibility by the

commission of atrocities (V<I),KS [ SF RSNRa RSOAaAiAzy (G2 O2YYAl

the opposition type. The stronger the oppositiond{} - 1), the less likely it is that the

leader will commit crimes.

Based on the above, orman conclude that the following variables retdireir relevance to

the commission of atrocities by a Leader within the-gptof the game:

(1) The gains by leader from lawfoéhaviour(Wy);
(2) The gains by leader from crimirtzhaviour(W;,);
(3) The punishment likely to be meted out by the opposition to anaral leader after

he is deposed (R);

(4) The punishment, if any, likely to be meted out to a leader who refrains from

committing crimes after he is deposed (d); and

(5) ¢ KS 2 LJLJ2 & A bk 8nyy wiieli K @NLAP SAGA2y Qa8 244

the commission of crimes outweighs its gains from being in office.

138 See Gilligan (n 15) 947.
The Effects and the Effectiveness of thestnational Criminal Court: A Ganrtieeoretic Analysis 87

27



CHAPTER Bringing the Guilty to Justice: Can the ICC beeBédfcing?

3.3.4.2. Effect of the ICC

(ngy 0)
OPP
Strong Opposition (S)
Can win without atrocities L (Wyg-d, V)
— [ ——
Nature (W-R, V)
(ngy 0)
a
__—1

Weak Opposition (W)
Can only win with atrocities

Figure 3.3 PostInstitution

Figure 3.3 illustrated KS OKI y3S Ay LI I &@SNERQ LI &2FFa oKSy

will be expected in opposition payoffs whenever it commits atrocities as well as in leader
payoffs when he commits crimes and is not punished by the opposition, that is, when he

commitsONRA YS& o6dzi GKS 2LJRaAGAz2y OKz22aSa yz2i

{

AYLRAAGAZ2Y 2F | RSRdOGA2y 2y LI F8SNBRQ LI 8277

by the probability of the imposition of such sanction (q) as marked on Figalm®ma. One
should note, for example, that a leader stands to suffer the cost of (QF) when he commits
ONARYSa o0dzi (GKS 2LIRAAGAZ2Y CKNR®}R Buii notyvddn hel 2
commits crimes and the opposition revolts, topples him and impdsesvn sanction (R) (on

0 KS LJICRR. Ofiehshould also note that the payoffs of a strong opposition do not
change with the institution of the ICC, because a strong opposition does not need to commit

any crimes and is hence not subject to the Q& tian.

As with ®ction 30 dndm | 0629383 | & SIFRSNDRa RSOAaAiAzy
atrocities is determined by the strategies available to the opposition. Therefore, to ascertain
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iKS RANBOUO STFSOG 2F (GKS L/ ¢ theeffectton dpfsitierS NRa  F
action must be examined firsSolving for the gam&lB @S f a (G KF G GKAETS
dominant strategies remain the same as in 3.4.1, the ICC makes it harder for weak opposition
groups to rebel because of the imposition of added cost of (QF)The results below are

based on the solution of the game that appears in Section B of the Annex.

Firsth LILI2 3AGA2Y Q8 52YAYIEyd {GNrGS3e | FGSNI GKS L

1. Similarly tothe Prd y a A Gdzi A2y 3ALYS Ay odndm | 06208
dominant strategy reveals that the only relevant strategies for the opposition after the
institution of the ICC remain {®R,) and (B NR.); the other two strategies being strictly
dominated (See Section B of the Annex). The ICC, however, affects theicrenditat

determine which of these strategies dominates the other given the values of (V) and (L).
2. Whenever V>L+qF, the dominant strategy for the oppositionsj R

This means that the opposition will rebel regardless of its type whenever the gaims f
rebelling (V) exceed not just the legitimacy cost (L) (as was the case before #§ E

also the cost of the ICC sanction (gF).

As can be expected, a strong opposition will not be affected by the introduction of the ICC
because it does not neetb commit atrocities and will therefore not have to bear the

additional cost of an ICC sanction. However, a weak opposition stands to incur the additional
cost of the ICC sanction. This means that in order for a weak opposition to rebel after the
institution of the ICC, the gains from being in office (V) must be large enough to offset not

just the legitimacy costs but also the possibility of imposition of sanction by the ICC.
3. Whenever V<L+qF, the dominant strategy for the oppositionsj${g).*4*

As with he case before the ICC, this means that if the gains from rebelling (V) do not offset
the legitimacy cost (LAnd the ICC sanction (gfenly a strong opposition will rebel for the

same reasons as before namely:

139 SeeSection B(2) (a) of Annex.

140Seethe Oppod G A 2y Q& 52 YA y ISgction3{3.4. N . 85840&thediyeSisS NJ

141 SeeSection B(2)(b) of Annex.
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Because a strong opposition does not needcommit any atrocities in order to overthrow

the government, it is not affected by any loss of credibility or any ICC sanction. Therefore, its
best course of action is always to rebel because being in office is strictly better than being in
the opposition However, a weak opposition that stands to lose a great deal of its legitimacy
by the commission of atrocities as well as be prosecuted by the ICC and imprisoned will not

rebel when such losses outweigh the gains from being in power.

4. Even though the oppdsii A 2y Qa R2YAYyIl yld adGdN)IGS3ASa
introduction of the ICC, because the threshold condition for opposition rebellion is now
raised from V>L (Figure 2) to V>L+qF (Figure 3), the ICC makes it less likely for a weak
opposition to rebel. Tisiis because a weak opposition will bear not just the legitimacy cost of
having committed the atrocities, but also the ICC sanction. While some weak opposition
groups may still be able to bear these costs (because their gains (V) will anyway absorb this
new cost), a smaller proportion of weak opposition groups will rebel compared to the case
before the ICC, because some of the groups that would have rebelled before the ICC will not

be able to absorb the additional ICC sanction.

Secondf SI RSN A 5BtenYAftst khg’ ICC { G NJ

In order to compare the conditions for namommission of crimes by the leader before and

after the ICC, the conditions after the ICC can be split as follows:
1) . FAaSR 2y GKS | bepaiGuEcanib& Fedittet linRaSchidihace withe

following (See Section B (3) (a) and (b) of the AHthex

a) If V>L+qgF, the leader will not commit atrocities whenever:

Red>WergWig == Condition (3)

b) (1)If L<V<L+gF, the leader will not commit atrocities whenever:
(Rd)(Ich O B VG —— Condition (4)

142 please note that the conditienare defined in accordance with two relationships of inequality
between (V) and (L+gF) as set out in Annex B. Splitting the two original conditions into three is
intended to simplify the comparison with the case prior to the institution of the ICC invthé
conditions are defined in accordance with relationships of inequality but between (V) and (L).
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(2) If V<L, the leader will not commit atrocities whenever:

(Red)(¢h O b M If@OVR 2 ——— Condition (4)

2) To compare the conditions necessary for lavifehaviourby the leader:

a) Consider 1(a) above:

If (V) is largethan (L+qF) then it is larger than (L). In this case, in order for the Leader

not to commit crimes prior to the institution of the ICC, the applicable condition was
Condition (1). After the ICC, the relevant condition is Condition (3). But the two
condih 2y & NS ARSYUAOItd® ¢KSNBEF2NBE 6KSYySO:
office absorb both the legitimacy cost and the ICC sanction, the ICC will have no

effect at all on the incentives of the leader to commit or not commit crimes.

b) Consider 1(b)(1)kmove:

Even though (V) is larger than (L), it is smaller than (L+gF). In this case, in order for
the leader not to commit crimes prior to the institution of the ICC, the applicable
condition is still condition (1). However, after the institution of th€JEhe relevant
condition is now condition (4). If the ICC has a deterrent effect in this case, Condition
(1) must be more stringent than Condition (4). To guarantee this, (qF) must be larger
than (Rd) (See Section B (4) of the Annex for the relevanutation). Therefore, in

0KS S@Syid 2LIRaAGA2yQa 3AFLAya FTNRBY o0SAy3a
as a result of the commission of atrocities during rebellion but cannot also absorb
the sanction of the court, the ICC may incentivize leaderegionless its sanction is
equal to or larger than the net expected opposition punishmeqtljR*

This is logical, because in this case the ICC sanction must be large enough to
compensate for the loss of opposition sanction which, if not for the ICC, vinauie

accruedincaseofangn U NPy 3 2LIRAA0GA2Y O66KSNB nfhf ml

143 Compare condition (1) which is applicable to V>L with Condition (4) which is applicable to
L+gF>V>L. For the ICC to at least not have a negative ¢fiedbllowing must be true

(Red)(Ich 0 b AR[YACThis condition is satisfied whenmgfed (See Section B(4) of Annex for full
solution).
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c) Consider 1(b)(2) above:

If (V) is smaller than (L), then it is also smaller than (L+gF). In this case, in order for
the Leader not to commit crimes prior to the institution of the ICC, dpglicable
condition was Condition (2). After the ICC, the relevant condition is now Condition
6nud® / 2yRAGAZY OHUO A& ylFidz2NIffe Y2NB &aiND
case the two conditions are identicaff.This is because before the intstion of the

ICC, if the gains from rebellion do not exceed the legitimacy cost associated with the
commission of crimes by the opposition, the threat of opposition punishment
depended on opposition type. The stronger the opposition (the higher (1 ve&& (i K
less incentive the leader has to commit the crime. However, with weaker oppositions
the leader has a better chance of committing crimes with impunity since it is too
costly for these groups to rebel. After the institution of the ICC, however, the court
acts as a second watchdog that punishes a Leader for the commission of atrocities

when rebellion does not materialize.

As was the case before the ICC, when the court is in operation and the opposition is
strong, the opposition rebels and punishes the leadegardless of the legitimacy
costs because it does not have to commit atrocities. If, on the other hand, the
opposition is weak and is unable to mount the rebellion because of the legitimacy
costs and the court sanction, the leader does not receivedppgosition sanction.
However, in this case, the ICC punishes the Leader thereby filling in the gap that
existed earlier when the rebellion fails to materialize.

As an illustration: If Nature assigns a probability of 0.4 that the opposition is strong
and pobability 0.6 that the opposition is weak, then the Condition for the

commission of the crime becomes:
Before the ICC:

0.4*(Red)>WeqWig

After the ICC:
0.4*(R;d)+0.6qF>WcWig

144 please note that in this case, the condition becomes identical to condition (1) with or without the
ICC.
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Despite the effect in (2)Jbabove, the imposition of (gF) as well as detegri
opposition groups from rebelling and punishing a leader also increases the space
within which the Leader has no incentives to commit crirdespite the uncertainty

of rebellion by the oppositionEven if the gains from being in office (V) are not large
enough, the Leader will be deterred from the commission of crimes because he now
faces the possibility of sanction by the ICC (gF) if the opposition does not rebel; a

sanction that was not available before the institution of the ICC.

3) After the institution of the ICC, in addition to the variables identified in 3.4.1 above, the
new variable comprising of the probability of ICC sanction and its size (QF) emerges as a
clear determinant of thébehaviourof leaders. Given that the ICC quells weak opposition
groups from rebelling, it may incentivize crimina¢haviouron the part of a leader
unless (gF) is of sufficiently large value as to compensate for the increased uncertainty

OFdzaSR o6& (KS L// Qa AYyUiSNBSyilAz2y®
3.3.5. Summary of Results

1. In addition to the variableRISY G A FASR Ay GKS fAGSNF GdzNB I a
commit crimes, the model of incomplete information described in this chapter reveals
GKFG | £SFRSNNRaE RSOAaAaAzy (2 O2YYAG | GNROAG
he is facing. Tk is, however, only true if a weak opposition is unable to absorb the
f SAAGAYI 08 O2adGa 200FaAz2ySR o0& GKS 2LILRaA
likely that an opposition is able to mount a rebellion without the commission of
atrocities (the stonger the opposition), the less incentive a Leader has to commit crimes.
On the other hand, the fact that the opposition is always able to absorb the legitimacy
costs of its own commission of atrocities guarantees the best deterrence effect on the
leaderLy adzOK | aAiddzZ GA2y> | §SIFRSNDa RSOA&A?Z2
the costs he incurs in committing crimes versus the cost of law&Haviour!4®
Therefore, onecan conclude that before the ICC, the ability of the opposition to absorb
the cost of its violence was a necessary condition of better deterrence. Otherwise, the
f SFRSNDa AyOSyGA@S G2 O2YYAUG ONRYSE o6Aff

need to resort to violence on part of the opposition (the stronger the opposition), the

145 Because théeader will not commit crimes in the first place unless the gains from their commission
(Wer) are bigger than the gains from lawhghaviour(Wig).
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more likely a leader will be punished for his crimes and the less incentive he has to

commit crimes.

2. Incorporating the ICC in the model, however, negatively affects the prospect of weak
opposition rebellion since the ICC raises the cost of rebelliompgpsing a sanction on
the opposition for the commission of atrocities. By dissuading weak opposition groups
FNRY NBo6StfAydxr GKS L// SyKFEyo0Sa fSIFRSNARQ
leader is facing a strong opposition capable of removing ham foffice, the court will
0S NBRdzyRIylGd® ¢KS L// @Attt Ffaz y2id KI @S
opposition is able to absorb all the costs of rebellion including the additional cost of the
ICC sanction. In this case, the ICC will be ggiadbpable of affecting the opposition
incentives to commit atrocities, because its sanction is not high enough to offset the
gains from being in office. Therefore, the relatively weak opposition will commit
atrocities to remove the leader and will consetly punish the Leader as in the case

before the ICC, making the ICC redundant.

3. Because the ICC quells weak opposition groups that are incapable of absorbing the
additional cost of ICC sanction from rebelling, the size of, and the probability of
enforcl@dY GKS L// alyOtAzy o06S02YS NBtSOFyid (2
if he faces a noistrong opposition incapable of surmounting the cost of rebellion. This is
because the ICC sanction must now compensate for the decrease in certainty of
rebdlion. In this case, the ICC may have a deterrent effect, may incentivize crimes, or

may be redundant according to the following:

a LT GKS 2LI1RaAdAz2zy 3JFLAya FINB 2yteée I NBS
credibility resulting from the commission afimes, the ICC will incentivize a
leader to commit atrocities unless the ICC sanction is larger ttmanlifference
between the opposition sanction for lawfubehaviour and the opposition
sanction unlawfubehaviour This is because, in this case, the V@ICprohibit
non-strong opposition groups that would have definitely rebelled before the ICC
from rebelling. While before the ICC, the threat of opposition punishment would
have been certain, the ICC makes it probabilistic depending on opposition type.
Therefore, the ICC sanction must be probable and large enough to compensate

for the loss in certainty of opposition sanction.
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b. If the opposition gains exceed the legitimacy cost but the value of the ICC
sanction is equal to the difference between the oppimsitsanction for lawful
leaderbehaviourand the opposition sanction for unlawful leadeehaviour the

ICC will be redundant.

c. LT GKS 2Ll ardagArz2y 3JrAya FNB y20Gd I NBS
credibility resulting from the commission of atities, the ICC will have a
deterrent effect on the leader. This is because, in this case, the ICC works as an
additional watchdog that can impose punishment on a leader in the event the
opposition is too weak to rebel and impose punishment. This makessttier
for the leader to rebel, because in addition to the probability that the opposition
can mount a rebellion without the commission of atrocities and punish the
leader, the Leader has to bear in mind that even if such a scenario is not

possible, thdCC will punish him for the commission of crimes.

3.4. Policy Implications

I £ SIFRSNRaA RSOA&aA2y G2 O2YYAlU ONRYS&E& 2NJ NBFN
that pits the gains from lawfubehaviouragainst the gains from unlawfbilehaviourby the

executive. Given that a leader is not likely to consider committing atrocities in the first place

dzyt Saa KS adlyRa G2 3JLAYy Y2NBE FTNRBY ONBF{1AY
commission of crimes and lawfo€haviourturns on the cost to be imposed feither action

whether by the opposition or by an external institution like the ICC. If the punishment meted

out by the opposition to a deposed leader is significantly lower for laéhiaviourand
substantially severe for the commission of crimes, a lead# be more likely to refrain from

committing atrocities because of the threat of punishment. Before the ICC, the credibility of

this threat depended only on the opposition type. While a strong opposition always has an
incentive to rebel and will do s@ weak opposition will only rebel if it can absorb the
legitimacy costs of having itself to commit atrocities in order to overthrow the regime. As
discussed in Sectidh3.1 above, the SPLA is a good example of a weak rebel movement that

was willing and ble to absorb the legitimacy costs it incurred by committing atrocities in

order to resist the regime in Khartoum.

The ICC affects the prospects of opposition punishment because it imposes an additional
cost on relatively weak opposition groups thereby lljng them from rebelling. As is
mentioned in Section3.2.3 above, international criminal law is increasingly applied to
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regulate the behaviour of nonstate actors such as rebel groups. The ICC has been
particularly active in this respect with its proseicuits in both Congo and Uganda concerning

rebel groups® Such rebel groups will now have to incorporate the cost of possible ICC
sanction in their calculus when deciding whether or not to proceed with a rebellion that may
require the commission of atrocitee Even though some may regard this as a welcome
contribution by the court, the dilemma is that raising the cost of rebellion for weak

2L aAGA2Yy 3ANRdzZLIA Ay ONBl a48a G(KS fA1SEAK22R i
definite ICC sanction. Thisia2 Y SI ya GKIFIGd GKS RSGSNNByd STFS

2T 2

RSaLMAGSE FYR AYRSSR 0S5Ol dza$s T iKS L// Qa Y2

The series of charts in figures 3.4, 3.5 &8lbelow provide a summary tife results set out
above anddemonstrate the following: (i) the effects of the ICC on opposition group
behaviourgiven the institutional settings of the Model; (i) how these effects transmute to
affect the incentives of a leader to commit crime; and (iii) what happens to the thokat
2L aAGA2Y LldzyAaKYSyid OSydNIf G2 DAffAIlYQA
groups and leadebehaviour The charts show that there are three caveats to the conclusion
that the ICC may end up encouraging leader crimes and that it may unueritsi own
potential for selfenforcement if it continues to prosecute rebel groups. First, if the
probability of ICC sanction and its size are high enough to compensate for the increased
uncertainty of rebellion, the ICC will have a deterrent effect aadérs (See Figure 3.5). In
GdKAa O &S zenfording effecwilyha e ndeBdd. TSecond, if the opposition is weak
but is at the same time able to absorb the additional cost of the ICC sanction, the ICC need
not have a deterrent effect on the Ilder since he will be punished by the opposition in any
event (See Figure 3.5). Finally, if the opposition is positively strong and can mount a rebellion
without the commission of atrocities, the ICC sanction will not be needed to ensure
deterrence since ithis case the leader will be punished by the opposition which will provide
sufficient deterrence. In the second and third scenarios, the ICC can afford to be redundant

with respect to directly deterring the leader from the commission of crimes, becaws# it

146 SeeProsecutor v. Joseph Kony, Vincent Otti, Okot Odhiambo and Dominic Q@aserNo. IGC
02/04-01/05 http://www.icc-
cpi.int/en_menus/icc/situations%20and%20cases/situations/situation%20icc%20@2ad%20cas
es/icc%200204%200105/Pages/uganda.gdprosecutor v. Thomas Lubanga Dy@ase No. ICC
01/04-01/06, http://www.icc-
cpi.int/en_menus/icc/situations%20and%20cases/situations/situation%20icc%200104/related%20cas
es/icc%200104%200106/Pages/democratic%20republic%200f%20the%20condscaspgs last

visted July 26, 2014).
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still have a residual deterrent effect on the R& NJ | & LINBRA OiodeR(Se6 & DA f
Figure 3.6).
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less than the Rebel Regardless of
Legitimacy costs the ICC
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Figure 3.4 The Effect of the ICC on Opposition GrouBehaviour
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Strong
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Figure 3.6 The Effect of the ICC on the Threat of Opposition Punishment

Based on thebove, to ensure that the ICC has either a direct deterrent effect or a residual

RSGSNNByG STFFSOG Ia LINBRAOGSR

—

oe

DAftATlIYyQa

(1) Policy makers can either increase the size of the ICC sanction or ensuiie ithat

applied more frequently. It would of course be preferable if both these factors can

be positively enhanced in which case the ICC will be more likely to have a direct

deterrent effect on leaders. However, and as mentioned in Seci@®? above,

there is a thirtyyear ceiling to the ICC sanction as defined by the Rome Statute. In

addition, the liberal inclination of international criminal tribunals precludes the

adoption of the death penalty as an acceptable punishment for the commission of

atrocities*’ Furthermore, there is no indication that imposing the higher limit of the

ICC sanction will become the norm. The court recently sentenced Lubanga to

fourteen years in prison for child conscription chargs, sentence equal to the

147 Alvarez (n 105) 4@®7.

148 prosecutor v. Thomas Lubanga Dy@lase No. IGT1/04-01/06, Decision on Sentence pursuant to
Article 76 of the Statute, [99] (July 10, 20h#&p://www.icc-cpi.int/iccdocs/doc/doc1438370.pdfast

visited July 26, 2014).
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maximum sentence for briglary in the English criminal 1242 This leaves only the
prospect of ensuring a more rigorous enforcement of ICC sanctions. However, as
discussed in Sectior8.2.1 above, the ICC faces substantial hurdles to the
enforcement of its warrants that are not éky to abate except at a very high cost to

the international criminal justice project as a whole.

(2) To ensure that a residual deterrent effect of the ICC materializes in accordance with
DAt fATLYQa Y2RSts GKS GKNBIF(G @®netvaytd? & A (A 2
do this would be for the court to refrain from prosecuting rebel groups altogether, or
at least reduce both the incidents of their prosecution and the size of sanction
imposed on them in the event of conviction. The difficulty with this psifon is
0KIG S@Sy GK2dzaAK Ad YI& SyadNB GKFaG | f

not positively enhanced by ICC practices, it will at the same time encourage the

N

commission of atrocities by rebel groups. However, the model described in this
chapter does suggest a third less troubling prospect for ensuring a deterrent effect

for the ICC as set out in (3) below.

(3) Because the ICC can afford not to have a direct deterrent effect if the leader faces a
strong opposition, the court may be able to cdbtrte positively to the deterrence
of leaders if it manages to sufficiently weaken the government through the use of its
indictments. An example of how indictments can be used to this end is provided by
limited literature on game theoretic analysis of onjged crime. Acconcia et al.
suggest that the use of indictments targeted towards mid to lower level members of
a criminal organization, coupled with leniency programs, increases the social good by
creating internal conflicts between members of the orgatian and enhances the
likelihood of conviction of higher officet® Provided a similar dynamic is replicable
in the international criminal justice context, the ICC can enhance the chances of
opposition groups to affect regime change without the need teort to atrocities by
destabilizing corrupt governments. The suggestion that asymmetric leniency could

be used to enhance the enforcement of international criminal law is consistent with

149 Theft Act, 1968, c. 6@ection9(3) (U.K.).

150 Acconcia, A., Immordino, G., Piccolo, S., and Rgddeomplicewitness and Organized Crime:

Theory and Evidencefromly@ H 6 al NOK Hamm0 62y FAES gAGK / dzf Gc
Amministrazione)available at

http://integrita.sspa.it/wpcontent/uploads/2011/04/spa_paper_n4 080311 Acconcia.pdf
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the common perception that offering pleaargains to lower level pegtrators may
improve the effectiveness of international criminal prosecutiéti§he obvious
parallels between the two contexts arguably support this position since in both
settings a hierarchical organization engages in opaque criminal conduct that is
widely diffused between its members so that it is often particularly difficult to
implicate the leadershig>? Provided indictments can be used accordinghhe ICC

will have a residual deterrent effect as predicted by Gilligan, without encouraging
unlawful behaviour by opposition groups. In addition, by empowering opposition
groups to remove corrupt leaders, the ICC may contribute to bringing about a better

social and political order capable of addressing the root causes of internal conflicts.

A residual detemnt effect of the ICC as is predicted by Gilligan is only possible if the threat

of opposition sanction remains credible despite the ICC. Taking into consideration the effect

of the court on weak opposition groups, this can only follow in practice frorficaritly
empowering opposition groups so that they are able to affect regime change without having

to commit atrocities. Otherwise, and because a fscriminatory use of prosecutorial

discretion that habitually targets opposition groups creates disitizea for regime change,

GKS L// Q&d NBAARdAZ f RSGSNNBylG STFFSOU oAttt y2i
S 2LIRaAlGA2Yy 3INRdzLJA TFNRY . NBaifd dugpeitata G K S
violentandaniRS Y2 ONI G A0 LRt AGA Ot F2NDSadQ

3.5. Conclusion

The model developed in this chapter seeks to fill a gap in the growing game theoretic
literature dealing with the enforcement problem of the ICC. By taking into consideration the
L// Qa STFFSOO 2y 2LIRAAGAZY D@ monduicemants LJdzd &

151 SeeStephanos Bibas and William W Bukkéhite, 'International Idealism Meets Domestriminat
Procedure RealismQuke LJ%9 (2009), 63Tsuggesting that asymmetric pldmrgains be used to
acquire much needed incriminating evidence against tégiel officials)N.A. Combs, 'Copping a Plea
to Genocide: The Plea Bargaining of International Crirblesyersity of Pennsylvania Law Review,
151/1 (2002)1-157 (arguing that international criminal tribunals need to negotiate with Jewel
officials in order to attain information because of the rarity of documentary evidence of atrocities);
Ralph Henham and Mark Drumbl, 'Plea Bargaining at the International Criminal Tribunal for the
Former YugoslaviaGriminal Law Fom (16: Springer, 2005), 487 (observing that the guilty pleas
rendered regarding the Srebrenica massacre may have led to the eventual admission of responsibility
by Bosnian Serb leadership).

152 SeeNeal Kumar Katyal, 'Conspiracy Theorgle aw Journal,(2003), 130708.

153 This is the subject of the investigation in Chapter 4.

154Branch (n 18) 189.
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expressed in this literature regarding a residual deterrent effect of the ICC despite its lack of
enforcement powers. As compelling as the possibility of a-esdtfrcing ICC may he
DAff ATl YQA LINE elexisteriteia? tf QurtkptovidesidictétorsYn@iNa cogent
albeit costlier exit strategy is only applicable if the threat of opposition sanction is credible.
However, because the ICC targets leaders and opposition alike, it will cripple weak

oppositions thereby incentivizinmore crimes by those in power.

The existence of the dbrt and its practice of prosecuting netate actors for the
commission of atrocities, contrary to what Gilligan suggested, may in fact reduce the
probability that a leader who committed atrocitiesowid face the more punitive sanction of
opposition punishment. While the ICC would provide a second avenue for the punishment of
the leader in this case, it does so at a problematically lower probability of capture and a
much lower sanction than otherwisgrovided by the opposition. In addition, curbing the
activities of the opposition will necessarily mean higher survival rates for criminal regimes.
90Sy AT (GKS lylrfteaira Ay DAffAILyQa az2RSt GAl
of the opposih 2y X (1 KS 02 dzNIi Qidcrinfingtdni pgro$e8ufidd S will2rgsult yh2 y°
lower probabilities of regime change and therefore lower incentives to surrender to the ICC
or indeed request asylum. It is indeed regrettable that Gilligan paid as insuffatiemtion

to the issue of democratic transition as is traditionally bestowed on it by international
criminal justice literature. By treating the probability of regime survival as exogenous to the
ICC regime, he circumvented the question of how the ICCaatribute to addressing the

root causes of political and civil strife in places like the African continent.

Be the above as it may, the Model presented in this chapter does suggest a possible
deterrent effect of the ICC despite its negative impact on dloévities of relatively weak
opposition groups. In the event the ICC indictments can be utilized to weaken the grip of a
criminal government on the reign of power to the extent of enabling the opposition to
successfully affect a regime change withéhe need to commit crimesthe ICC will have a
deterrent effect. Building on this insight, Chapters 4 and 5 of this Thesis explore the
possibility of using indictments of lowdvel perpetrators coupled with asymmetric leniency

programs to destabilize politit structures implicated in the commission of atrocities.

By lending support to internal political dynamics that seek political transformation along
democratic lines, the ICC can also contribute to addressing the root causes of internal

conflicts. Even tbugh the issue of democratic transition in pasinflict societies often
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receives peripheral treatment in international criminal justice discourse, if the impact of the
ICC on domestic political movements is not sufficiently understood, the court wilupnd

empowering the same individuals it is attempting to combat.

The Effects and the Effectiveness of thestnational Criminal Court: A Ganrtieeoretic Analysis 102



CHAPTER Bringing the Guilty to Justice: Can the ICC beeBédfcing?

Annex

A. Solution of the Game in Section 3.0 81 8p O" A&l OA OEA ) ##

Ly 2NRSNJ G2 |a0OSNIIAYy GKS 2L aAridAz2yQa R2Y]
dominant strategy in the game prior to thastitution of the ICC, | use the normal form of

the game set out in Table 3.2 below, which corresponds to the game in Figure 3.2.

Strategies Rs Rv \| NRs NRv || Rs NRy \| NRs Ry

Leader ﬂ Opposition
Strategies ~

C Wcr'R, V Wcr, O Wcr'(l'h l:) cr'h W Z
[ @)V e

NC Wigd, /| Wi, O Wig(1-h 0 | Wigh R
h [ 1Lh o+ /|0 ol

Table 32 Normal Form of the Game Prior to the ICC

¢KS YFGNRE Ay ¢l 0fS odnH 0208 &aK2ga 2LIIR2AAI

institution game in Figure 2. Please note:

1. L¥ nfbhsfmyY

a V¢ [ bl ax
b) (Achvtbhned

Consequently, the strategies (MRR.)) and (NR Ry) are strictly dominated by the
strategies (RRv) and (R NRy).

Therefore, the only relevant strategies filie opposition are (RR.) and (R NRy).
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2. To determine which of these rsttegies dominates the other, onmust solve for

the condition that makes it dominant. Hence:

a) (R, Ry) is the dominant strategy if the following is true:

(Veh [ O(ERx 0
Veh [ B+t
h+/h |

VL

b) (R, NRy) is the dominant strategy if the following is true:

(V¢h [ o(ic* 0
Veh [ ghts
h +f h [

V<L

3. .FaSR 2y GKS 1062@S>s AT GKS {NC) (BRSmoD a

commission of crimes) the following must be true:

a) Where &L,

ngcd>\MrcR
Red>We CWig ————"— Condition (1)

b) Where V<L,
Wig(1g" 0 Rdg ¢ 0 w
(1 Ol O RdgWig
(Red) (I¢h 0 BAWy —— == Condition (2)

b23S (KIG oc-SRUBICTIOFD F MX  w

Therefore Cadition (1) is easier to satisfy than Condition (2).
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F EOSNIF AY

idKS

O! £#O0AO OEA

2L aAGAZ2Yy QA

dominant strategy in the game after to the institution thfe ICC, | use the normal form of

the game set out in Table 3.3 below, which corresponds to the game in Figure 3.3.

/\ /\
Leader Opposition
Strategies Rs Rv NRs, NRy Rs, NRy NRs Rv

Strategies |:>

C We-R, qQF, 0 [ | Wer(1-" O W || Wer(1-" 0 4
V-h o[ bl h]jCE 0&||h wX -L-

qF)

NC ng'd, ng, 0 ng'h ﬁ z

V-h o[ b h &lxqF)
Table 33 Normal Form of the Game Post ICC
The matrix in Table 3.8 02 @S &aK2¢ga 2LIRAAGAZ2Y LI e2FFa

institution game in Figure 3. Please note:

1. L¥F

b) W¢h

nfFbhfrmy

c) (I¢h 0 +£Hn

6[ blpl€gF)ph 6 =

and

Consequently, the strategies (NRR,) and (NR Ry) are strictly dominatedy the
strategies (RRv) and (B NRy).

Therefore, the only relevant strategies for the opposition argR3 and (B NR,).
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2. To determine which of these rsttegies dominates the other, onmaust solve for

the condition that makes it dominant. Hence:

a) (R, Ry) is the dominant strategy if the following is true:

V¢h o bBlKChH o™
Vch 0 [ b ighCH) B +
h+Bh o[ bIjCO
V>L+qF

b) (R, NRy) is the dominant strategy if the following is true:

V¢h 6 bliclCh £ 0 m
V¢h 6 b IghCH) F =
h+fho[ bljCoO

V<L+qF

od . FaASR 2y GKS |020Ss AT (KS NpStheRBAND &

commissbn of crimes) the following must be true:
a) Where V>L+gF,

Wigcd>We¢R
Red> WecWig —————  Condition (3)

b) Where V<L+qgF,

Wig¢(1¢h 0 RBACH wlj C
(1" @ch O R b IV 2
(Red) (Ich O b h @My 2 —————=—Condition (4)

4. To guarantee that the ICC will have aatetnt effect if L<V<L+qgF, letqdR(1g
h 0 bh §dCHw
" j CExiRed)(1ch 0
" 1j C )
gF>Rd
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CHAPTER4: Asymmetric Prosecutions, Leniency and
Self-reporting in International Criminal  Trials

4.1. Introduction

The game theoretic model developed in the previous chaptggests that the International

Criminal Court (ICC) has the potential to become effective despite its acute enforcement

problems. In the event that ICC indictments can be used to empower weak opposition groups

so that they are able to affect regime clgmwithout resort to thecommission of atrocities,
the@dz2NII oAttt KIFEIGS | NBaARdZ f RSGSNNByd STFSOIU
alyY$S GAYS 200ALGAY3 (KS 2L1ariAazyQa ySSR 2
particularly ruthless leagt! In the presence of the threat of opposition punishment, leaders

indicted by the ICC are likely to find it to be in their-gat#rest to surrender to the ICC in

order to escape harsher opposition punishméfthis chapter borrows from the literatuien

organized crime and antiust law enforcement to suggest that one way of using ICC

indictments to empower opposition groups (or alternatively to weakegovernment

implicated in the commission of atrocitieis)through the adoption of asymmetric lemiey

programs targeted at lovevel perpetratorslt argues that the use of such programs is

justified and often practiced in the context of international criminal prosecutions but under

the guise of pledargaining.

¢CKS GSNI¥Y af SyASy Qerito mean trdzanfpdsitioh ¢f redukell penadiés!
which may amount to partial reductions in punishment or total amnesty or immunity from
punishment. Furthermore, and because regime change and opposition punishment are
retained as central to the deterrencd leader crime in tandem with ChaptertBge reduction

in punishment which the Prosecutor is able to offer may be understood as securing amnesty
against domestic prosecutioor protection against opposition punishment, for example
through relocation. Otherforms of reduction of opposition punishment may include
negotiating a more lenient sentence or a more favourable venue on behalf of the

cooperating witnessA similar arrangement was attempted Bagaragzawheret KS L/ ¢ wQa

1 M.J. Gilligan, 'ls Enforcement Necessary for Effectiveness? A Model of the International Criminal
Regime', International Organization, 60/04 (8)093567.

2 See suggestion that Saiflalam Gaddhafi concluded it was safer for him to surrender to the ICC than

to remain in Libya post regimellapse in Ben FarmeBaifall &t ' Y DIF RRKF FA WiNBA Yy 3
& dzZNNXB y R S NThé Pelegaphk 8Octhber/2&) 3011),
http://www.telegraph.co.uk/news/worldnews/africaandindianocean/libye881502/Saial-Islam
Gaddafitrying-to-broker-deatto-surrenderto-ICC.htm(last visited July 26, 2014).
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Prosecutor applied to transfethe case to Norway in exchange for cooperation by the
defendant, because the Norwegian courts have no jurisdiction over the crime of Genocide
and the charge would have therefore been effectively droppéal. addition, the ICC
Prosecutor may be able to guwartee a reduced punishment to a cooperating witness by
allowing itself to prosecute the case to the exclusion of national courts; the assumption being
that the punishment levied by this international court will invariably be more lenient than

opposition punishment?

The use of leniency programs in criminal law enforcement seeks to compensate for gaps in
the enforcement capabilities of relevant authorities. Such programs have become a
cornerstone of anttrust law enforcement efforts against cartels followirthe arguably
successful experience of the US Department of Justice in adopting a leniency policy that
allowed members of corporate cartels to avoid punishment for collusive or -fixivey
behaviour in exchange for cooperation with the authoritiéhe adoption of this policy is

likely to have been influenced in part by a wider recognition of the value of cooperation
evidence in criminal law enforcement as well as an implicit acceptance of the need to offer
penalty reductions to induce seaiéporting ofcriminal behaviour in the US legal systéfrhis
recognition is broader in the sense that it extends to all criminal behaviour and is not
particularly limited to corporate crime$iowever, and in addition to this general acceptance

of the value of enlistig the cooperation of insiders, the inherently secretive nature of cartel
behaviour necessitated the adoption of law enforcement strategies geared towards

encouraging selfeporting of violations of the law that are otherwise hard to detect.

8 Nancy Amoury Comb&uilty Pleas in International Criminal Law: Constructing a Restorative Justice
Approach(Stanbrd University Press, 2008eeChapter 5,Sction5.2.2for further details.

4J. Ku and J. Nzelibe, 'Do International Criminal Tribunals Deter or Exacerbate Humanitarian
Atrocities', Wash. UL Rev., 84 (2006), 777 (using empirical evidence to shautibertic leaders in
Africa face harsher sentences domestically than sentences dealt out by international criminal
tribunals). See also discussion of the divergence in sentencing practices between international
criminal tribunals and national courts in &iter 2, p.47-48 and the suggestion that the ICC imposes
weaker punishment on perpetrators than would otherwise be imposed by rivals in Chapter3,

5 Wouter Pj WilsEfficiency and Justice in European Antitrust Enforcefiéart, 2008Y123-124, 140 &
189.

8 For an overview,ee Miriam Hechler Baer, 'Cooperation's Co#fash. UL Revg8 (2010), 903.

" United States Sentencing CommissiBaderal Sentencing Guidelinganual (1987)8 5K1.1
provides the basis for trading penalty reductions for substantial assistance in the investigation or
prosecution of persons suspectefithe commission of crimes. Please note that the US system of
leniency in the context of antitrust law enforcement provides for total immunity from criminal
prosecution as opposed to penalty reductions.
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The US experie® both in antitrust law enforcement and otherwise strongly suggests that
the use of leniency programs enhances the effectiveness of law enforcement when secretive,
undetected or inaccessible criminal behaviour is in issue. The perceived success &3he 19
corporate leniency policy in detecting more incidents of collusive behaviour in US markets
stimulated an active L&E literature on the subject which extended the extant scholarship on
the advantages of seteporting® The earlier literature has traditiwlly focused on the role

of selfreporting programs in reducing the cost of law enforcement and has identified a
number of peripheral advantages to the practfddowever, a pioneering work by Motta and
Polo shifted the focus instead to the effect of kemcy programs on deterrence of criminal
behaviout® A number of models have since been developed upon the insights from the
model developed by Motta and Polo and have arrived at new conclusions as to the

effectiveness of leniency programs and the optimasdidgn of such schemés.

8 Despite the exponential growth of the theoretidikrature examining the effectiveness of leniency
programs in antirust law enforcement, very little empirical work has been done to verify the
consequences of these programs on firm behaviour. In addition, the conclusions of the empirical
studies seemedntative and in some cases ambiguous. Investigating the effect of the introduction of

the 1993 leniency policy in the US, Miller found that the introduction of the policy resulted in fewer
incidents of cartel formation, thereby affirming the assumed detatreffect of these programSee,

Nathan H Miller, 'Strategic Leniency and Cartel Enforcem&né&,American Economic Revigi009),
750-68). However, a study by Bn@er of the impact of the European corporate leniency policy

revealed that while investigations and prosecutions of violations have become faster by 1.5 years
after the introduction of the 1996 EU Leniency Program, there was no evidence that either the

number or the duration of cartels were affecté®ee Steffen Brenner, 'An Empirical Study of the
European Corporate Leniency Prograimternational Journal of Industrial Organizati@y,/6 (2009),

639-45). Kleinsoughtto address the shortcomings of these empiriatiemptsby usinghe intensity

of competition as a measure of the success of leniency programs and found that while leniency seems
to negatively affect cartel formation; the effect of the EU supranational leniency program cannot be
verified (See Gordon J Klein, 'Cartel Destabilization and Leniency Programs: Empirical Evidence', (ZEW
Discussion Papers, 2010)f 2 dzi A SNJ O2y FANXa Yt SAyQa FAYRAYyIEA I yR
deterrent effect of leniency programs (a longn effect on cartel formation) but no evidence that

cartels desist from violating the law as a resultlof introduction of leniencySee Mike Cloutier, 'An
Empirical linvestigation dhe Us Corporate Leniency Program', (Working Paper, 2011).

9 See discussion of Kaplow and Shavell, Innes and Fees and HeSsetion 4.2 below.

10 Massimo Motta and Michele Polo, 'Leniency Programs and Cartel Prosecution’, International Journal
of Industrial Organization, 21/3 (2003), 348.

11 See e.gEvgenia Motchenkova, 'Effects of Leniency Programs on Cartel Stability', (Tilburg University,
Center for Economic Research, 200@rguing that while leniency programs that restrict generous
reductions in fines to the first firm to report increase the incentives of firms to stop cartel formation,

the introduction of leniency programs in conjunativith low penalties and low enforcement rates

may facilitate collusion)Giancarlo Spagnolo, 'Divide Et Impera: Optimal Leniency Prog@BERR
Discussion Paper4340 (2004)(arguing that sufficietly generous leniency programs that admit only

the first reporting agent are optimal and increase deterrence by incentivizing unilateral defection and
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Building on the work by Motta and Polo as well as on the ensuing literature, Acconcia et al
developed a model of the interaction between a hierarchical criminal organization and a law
enforcement agency which extends leniency to d@mking criminals to induce them to

LINE JARS SOARSYyOS 2F (GKS tSIRSNRa | Birhe®A (A Sa
model suggests that asymmetric leniency programs enhance deterrence by increasing the
likelihood of conviction of the leadeof the organization and that providing lelevel
perpetrators with sentence reductions in exchange for evidence against the leaders of
criminal organizations has an overall negative effect on crime rate. Piccolo and Immordino
build on the Acconcia model tdevelop a principahgent model in which the agent of a

criminal boss (his subordinate) is granted leniency by the legislator in exchange for a
GSadAayz2ye OFLIo6tS 2F AYONBlFaAy3d GKSETRery JA Ol A
benchmark model sugests that it is more beneficial to grant reporting agents as much
leniency as is sufficient to offset the dangers of retaliation from the leader of the organization

so long as the same does not adversely affect the incentives of the agent to engage in the
crime in the first place. Their model retains the negative effect of reducing the reservation
wage of reporting agents by granting generous reductions in penalties that reflect the cost of

retaliation by the leader.

| modify the P&l Model to test the effées of leniency programs in the context of
governments accused of the commission of atrocities. Instead of attributing the deterrence
effect of such schemes to the enhanced probabilities of detection and punishment, | assume
that if more reliable evidenceabout the commission of atrocities by the leader of a

government is publicized the same may lead to regime change. In discussing the possible

reporting.} Zhijun Chen and Patrick Rey, 'On the Desidreniency ProgramdDEI Working Paper,

452 (2007)arguing that the optimal leniency rate is characterized by reference to the probability of
investigation so that it can balance the two countervailing effects of rewarding accomplices;
destabilizatiom of cartels on one hand and making collusion profitable on the othieph E

Harrington, 'Optimal Qporate Leniency ProgramsThe Journal of Industrial Economis§/2 (2008),
21546 (arguing that leniency programs that reward the first firm to report has an ex ante negative
effect on cartel stability even when the probability of conviction withawdider information is quite

high).

2 Acconcia, A., Immordino, G., Piccolo, S., and REAd@mplicewitness and Organized Crime:

Theory and Evidence fromIt&ly H 6 al NOK Hamm0 62y FAE{S gAGK [/ dzf Gc
Amministrazione)avaiable at

http://integrita.sspa.it/wpcontent/uploads/2011/04/sspa_paper_n4 080311 Acconcia.pdf

13 Salvatore Piccolo and Giovanni Immordino, 'Optimal AccicedVitnesses Regulation under
Asymmetric Information’, (Centre for Studies in Economics and Finance (CSEF), University of Naples,
Italy, 2012).
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political effects of international criminal tribunals, Bufihite suggests that the issuance of
indictments may$l R Ay RANBOGf & (2 GKS NBY2Q0It 2F |
opposition groups a new rallying point and potentially calling into question the status and
a0 Gddz2NB 2 T \WHlsStheAmpdels 6f (A& Eiabet al and Piccolo and Immordino
O2yaARSNI GKS AyidSNLXIe o0SG6SSy NBUOGIfTAFTGARZY X
they neglect to take into account that retaliation is not costless. In this chapter, | specify a
model that takes into account the cost of retaliation against unfaithgents that the Leader

has to bear in order to elucidate further the likely effects of leniency programs on the
stability of criminal organizations and consequently on deterrence. | also extend the model to
see if a confidential leniency program courgets the negative effect of reducing the
reservation wage suggested by the literature. | assume that the leader retaliates under these
conditions with a fixed probability of error and | show that this causes leniency programs to
become more effective undesome conditions and may therefore counterbalance the

negative effect of reducing the reservation wage.

A detailed discussion of the Law and Economics (L&E) literature including the relevant game
theoretic models is provided ire&ion4.2 below. In recogition of the fact that the context

of international criminal prosecutions is easily perceived as quite different from that of
organized crime, | discuss the need and justification for the use of asymmetric leniency
programs in international criminal §tice in ®ction 4.3. | argue that the practice of
international criminal tribunals to date suggests that such programs are largely compatible
with the goals of international criminal law. The impetus of this section is that in addition to
providing valuable pportunities for deterring criminal behaviour, leniency programs have
the potential to address a legitimate deficiency in international criminal prosecutions; namely,
the evidentiary weaknesses plaguing ICT cases. Against this theoretical background, |
introduce the gameheoretic model | developed to take into account the costs of retalmtio
against unfaithful agents ineStion 44. The results from the analysis confirm insights from
the literature that leniency programs which reward sentence reductions sbome
perpetrators in exchange for reliable evidence against other members of the criminal
organization may cause criminal enterprises to break down. The contribution that the model

makes is twefold: (i) it shows that leniency programs may cause the al#Btation of

4 WwW.W. BurkeWhite, 'Double Edged TribunalEhe Political Effect of International Criminal Tribunals',
Multilevel Global Governance in the Enforcement of International Criminal2008)27, available at
http://www.icc-cpi.int/iccdocs/asp _docs/library/organs/otp/IGGTR20060728BurkeWhite en.pdf
(last visited July 26, 2014).
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criminal organizations by forcing leaders to retaliate against reporting agents; and (ii) it
suggests that although publicized leniency programs may have the undesirable effect of
making the commission of crime cheaper both for a subordirzaté a leader (through the
reduction of the reservation wage), a confidential leniency program that forces a leader to
retaliate with a fixed probability of error may counteract this effect. Drawing on these
insights, a number of policy implications areggasted in Sectiom5 and a general

conclusion is provided in Sectidr6.

4.2. Relevant L&E Literature

Kaplow and Shavell extended the model of probabilistic law enforcement developed by
Becker in 1968 to see whether sedporting schemes enhance law enfonecent efforts®

They concluded that allowing individuals who selfort to bear with certainty a fine equal

to or just less than the fine they expect to face given probabilistic law enforcement is welfare
enhancing. This is because such-sghorting progams can induce wrondoers to report

(and indeed desist from) harmful acts without materially affecting their incentives to commit
the behaviour causing the harm. This occurs when the fine levied with certainty on self
reporters is set to equal the expext fine from the commission of the act given the
probability of apprehension and punishment. Such reporting therefore obviates the need to
monitor the whole population of possible wrongdoers and reduces enforcement costs. The
reduction in sentence for sefeporters is thus shown to be optimal whenever detection and
punishment occurs with a probability as opposed to a certainty. Extensions of the Kaplow and
Shavell model that consider the heterogeneity of probabilities of detection identified
additional adantage of selfeporting schemes including the suggestion by Innes that they
allow the authorities to adjust fine levels to reflect the probability of detection applicable to
individual offenders thereby providing penalties more capable of affecting ex ant
incentives'®L Yy Sa Q& Y2RSt | f&a2 LINBRAOGA (KI G -adzOK
deterrence by inducing only those with high probabilities of detection to come forward. A
comparable extension by Fees and Heesen draws attention to the gigditiat providing
reduced sanctions in exchange for gelforting may lead to an increase in the crime rate

because offenders can always exercise the option ofrgplirting following the commission

15_ouis Kaplow and Steven Shavell, 'Optimal Law Enforcement witR&mifting oBehaviour,
journal of Political Econom$02/3 (1994) S. Becker Gary, 'Crime and Punishment: An Economic
Approach’, Journal of Attal Economy, 76/2 (1968), 164.7.

16 Robert Innes, 'SeReporting in Optimal Law Enforcemenhéh Violators Have Heterogeneous
Probabilities of Apprehension), Legal Stud29 (2000), 287.
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of crime to get a lesser punishmehtThis effect oflaw enforcement policies that allow for

the provision of reduced sanctions in exchange for information about the commission of
crimes remains relevant to the ensuing literature on anist law enforcement and is
sometimes referred to as the Amnesty Effé&The Amnesty Effect translates the notion that
the ex post lenient treatment of law violators increases the payoffs from engaging in the

criminal behaviour that is subject to enforceméfit.

Motta and Polo extend the seféporting literature by developig a model of the interaction

of a group of offending firms sharing symmetric strategies of collusion and reporting with the
Anti-trust Authority in order to study the effect of leniency programs on the behaviour of
cartels?° They model the enforcement pbtem using a repeated game setting and explicitly
make the issue of deterrence of collusion as well as desistence from the commission of crime
the focus of their paper. Therefore, the suggestion that emerges from their model diverges
considerably from theonventional wisdom in earlier safporting literature by positing that
giving generous penalty discounts may prove more welfare enhancing than the minimum
penalty reductions suggested by Kaplow and Shavell. This is because when the reduction in
fines fa selfreporting is negligible, firms will find it profitable to collude and not report
provided the probability of detection is not high enough to deter collusion outright. On the
other hand, generous fine reductions ensure that where collusion is toroselireporting

will follow. In agreement with Fees and HeegéMotta and Polo find that the negative
effect of an enforcement policy that allows for such lenient treatment of-regibrters is
naturally that it makes it cheaper for firms to collude argbort, thereby incentivizing

collusion ex ante.

Acconcia et al build on the insights from Motta and Polo and develop a -gaoneetic
model of the interaction of a criminal organization that consists of a criminal boss and a
subordinate or agent with aegislator who must decide whether to introduce a leniency
program as well as the level of reduction in sanction to be offered in exchange for reporting
00 KS a! OO0 2¥Théirimodal hiRySstoa the decision by the agent to report the boss

17 Eberhard Feess and Eva Heesen,-Befforting and Ex Post Asymmetric Informatidoyrnal of
Economics?7/2 (2002), 14153.

18 See Harringtorin 11) (referring to it as the Cartel Amnesty Effect).

¥ibid.

20 See Motta and Pol(n 10).

2l Fees and Hees (n 17).

22See Acconcia et al (n 12).
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or face trid following the commission of crime with leniency being the benefit to be gained
from reporting to the authorities the activities of the leader of the organization. Their model
suggests that the use of leniency programs targeted atléwgl perpetrators eates conflict

in criminal organizations by encouraging agents to report on the leader of the organization
thereby causing an increase in his probability of prosecution and punishment. In line with the
earlier literature, they find that leniency may indenze entry into crime by lowering the

I 3SyiQa SELISOGSR 02ad FTNRY (KS O2YYA&aaArzy
that has to be paid by the boss to convince the agent to take part i.e. the reservation wage.
This results in an overall lowerirg the cost of criminal behaviour born by the leader of a
criminal organization. However, their analysis shows that leniency could be effective provided
the judicial system is particularly ineffective, the reduction in sanction is generous enough to
compersate for the low probabilities of punishment, and the information provided by the
agent is useful enough to increase the probability of punishment of the leader post reporting.
They posit that given a relatively large increase in conviction rates foretuel, leniency
could have an overall negative effect on the crime rate by increasing the expected sanction
for the leader ofthe organization. The Acconciaollel also makes the determination of the
applicable reduction in sanction partly dependent on tlepected retaliation loss to be

suffered by the agent when the leader punishes him for reporting.

Piccolo and Immordino develop the basic Acconcia Model further by assuming an asymmetry
of information between the subordinate in a criminal organization #r&lprosecutor® They
specify a principahgent model in which the agent of a criminal boss (his subordinate) is
granted leniency by the prosecutor in exchange for a testimony capable of increasing the
conviction rate of the boss. They show that becausethaf asymmetry beween the
information that the égislator and the agent possessspectively, a leniency program can
increase the cost of crime for the bokg increasing his conviction rate. They posit that the
welfare enhancing aspect of leniency pramastems from this hierarchical nature, as well as
from the asymmetry in information possessed by insiders and the prosecutor. An important
feature of their model is the adoption by the prosecutor of an information floor that
determines the quality of evighce which will enable an informant to access the leniency
program. Unlike the Acconcia Model, Piccolo and Immordino focus on the incentives of the
agent to reveal a truthful account of the activities of the boss in a setting where the agent is

privately hformed and the information he provides is nwarifiable. They conclude that the

2 See Piccolo and Immordino (n 13).
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interplay between the truthful revelation of insider information and the risk of retaliation by
the leader may make it more beneficial to adopt a policy that allows infotsnanhide some

of their information provided the prosecutor sets a high enough threshold of quality of
evidence for the admission of agents into the program in the first place. This is because the
revelation of only part of the information increases thskr of retaliation and increases the
wage of the agent eante, therefore enhancing deterrence. An important aspect of this
model is its recognition of the interplay between the risk of retaliation by the boss, the

reservation wage of the agent and detencz.

Both theoretical models of organized crime in Acconcia et.al and Piccolo and Immordino
above depart from the traditional literature on the economics of organized crime in that they
focus on the potential of leniency programs for the destabilizatioariofiinal organization$?
Scholarship in the field is otherwise relatively limited and has focused on the consequences
of the illegal market structes created and sustained kactivities of organized criminal
groups such as the MaffaThis work seeks tprovide welfare comparisons between the
monopolistic supply of illegal goods and services sustained by centralized organized groups
on the one hand, and the competitive supply of the same which is likely to result from robust
law enforcement strategie¥.There has also been some work on the role of the organized
crime group as a stand for the government in the provision of public goods and the
resolution of disputes over market shares and property rights, and on transaction costs as
determinative of theillegal activities pursued by criminal organizatihBespite maintaining

the traditional lines of enquiry, more recent efforts were inspired by literature on corporate
liability and attempted to model organized crime as a vertical structure in whicpriheipal

exerts coercive powers over agents.

24 Acconcia et al (n 12) and Piccolo and Immordino (n 13).

25 For an overview of the literature on the economics of organized crime, see Fiorentini and Peltzman,
a Ly i NE Rdz@iiuvce2Rbkentini ahSam Peltzmarfhe Economics of Organised Crime

(Cambridge University Press, 1997).

B ibid.

ZFiorentini and Peltzman (n 24).

28 See, for exampleNuno Garoupa, 'The Economics of Organized Crime and Optimal Law
Enforcement' Economic Inquing8/2 (2000), 27&88.
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4.3. The Viability of the Use of Asymmetric Leniency Programs in
International Criminal Prosecutions

As discussed in some detail in Chapter 3, the ICC suffers from a debilitating enforcement
problem that preventstifrom apprehending key suspects in higtofile cases of violations

of international criminal law (ICL) norms. However, as well as its inability to secure arrests,
the Court lacks the resources required to investigate properly the commission of complex
crimes in what is, for all intents and purposes, an almost indefinite jurisdiétibhis has
already posed serious challenges for the Office of the Prosecutor which came under strong
criticism for its handling of the investigation into thelbangacase, mosnotably fram the

L/ / Qa 26y ¢NXith fevidentialy YveaRredbes affecting the work of most
international criminal tribunals (ICTs) post Nuremburg, some of these institutions have found
it beneficial to institutionalize the practice of plmargainng in order to dispose of cases
more efficiently, In addition to avoiding lengthy trials, it has also been widely acknowledged
that pleabargaining induces perpetrators to surrender valuable information and evidence
capable of incriminating other individis who may have conspired or collaborated with the
perpetrators to commit the crimes in question. In this section, | argue that, because of the
emphasis often placed on inducing cooperation with prosecutors of international crimes, the
pleabargaining pratices of ICTs are akin to flexible leniency arrangements that are
sometimes agreed on even prior to arrests. While leniency is hardly discussed in the context
of international criminal prosecutions, | demonstrate that there are obvious parallels
between he commission of international crimes and the dynamics of organized crime that
would justify the use of institutionalized and predictable leniency schemes which are
common in the fight against organized crime. Even though the literature on the effectarenes
of the ICC may be more accommodating of a discussion onbplegining, leniency
LINEIANF Y&a KIF@S (GKS LRGSYOGAlf 2F az2t gAy3a GKS
because- unlike pleabargaining which only becomes relevant after a suspect é¢sistody-

they are designed to induce salfirrenders in the hope of avoiding some or all punishment.

2% Carla Del Ponte, 'Investigation and Prosecution of L-&age Crimes at the khational Level the
Experience of the IctyJournal of International Criminal Justidé3 (2006), 53%8.

30 See discussion iBection4.3.1 below.
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4.3.1. The Use of Cooperation Evidence in International Criminal
Prosecutions: Between Leniency and Plea -Bargaining

¢KS L/ /7 Qa fI 01 2i%aseyodshindeSotBe/efficiehindmbhistEation of
international criminal justicé! Unlike its progenitor the International Military Tribunal at
Nuremburg, the court does not benefit from the vast resources of a standing army that is

able to arrest anddeliver suspect®¢ KS O2 dzNIiQa @dz ySNI oAf Ale A
limited capacity to investigate crimes within its jurisdiction. Unlike national criminal courts

that have the benefit of relying on a police force to investigate and regulate criminal
O0SKIF@A2dzNJ 2y | RIF& (2 RI& olairasx GKS 0O2dzNI
t N2PaSOdzi2a2NI oh¢t 0d 2A0K GKS O2 dzéfatedrined, ivig & G dzy
unsurprising that the OTP is struggling to cope with its mandate saeisdefensible

indictments and secure convictiofs.

In delivering its first judgement convicting the Congolese rebel leader Lubanag of child
conscription charges, the ICC Trial Chamber dedicated a substantial portion of its judgement

to evidentiary issuesncluding the evidence gathering strategies of the Prosecutor. With
YdzOK 2F GKS SeSgArldySaa G(GSadiavyzye LINRPGAYy3I KA
eventually hinged on a video footage showing the defendant addressing a rally in which

WX OKAQIRINIBNE @ dzy RSNJ (i KS 3FTASProactEutomafindéed bbe LINES &
under a considerable amount of criticism for using unverified evidence provided by third

party intermediaries® While it is not uncommon for intermediary organizations such as
NGOsor UN missions to be the source of information concerning the commission of
atrocities in countries in which they routinely operate, the evidence they provide is often

used in international prosecutions as background information to the conflict and ity rauie

forward to prove guil® What was particularly alarming in tHaibangacase was the extent

to which the Prosecutor relied in each stage of the proceedings on unsubstantiated evidence

31 See discussion iBection 2.2 of Chapter 2 above.

32Bernard D Meltzer, 'War Crimes: The Nuremberg Trial and the Tribunal for the Former Yugoslavia
the Seegers Lecturéval. UL Rev30 (1995), 895Meltzer, Elena Baylis, 'Outsourcing Investigations',
UCLA J. Int'l L. Foreign Af#, (2009), 121.

33 See discussiobelow, p.117-119.

34 Prosecutor v. Thomas Lubanga Dy@ase No. IG{1/04-01/06, Judgment puauant to Article 74 of
the Statute (Mar. 14, 201 ttp://www.icc-cpi.int/iccdocs/doc/doc1379838.pd6#4] (last visited July
26, 2014).

% ibid [168].

36 See Baylign 32)
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that was independently compiled by third parti#dn addition toissues of reliability, this
overreliance on intermediaries nearly cost the Prosecutor the whole case in 2010. Following

the refusal of the Prosecutor to disclose to the defence exculpatory evidence which came

into his possession through a third party; tiieial Chamber held that it was impossible to

conduct a fair trial and ordered the stay of the proceedings and the release of the defendant.

The crisis was eventually averted when the prosecutor managed to obtain the consent to
disclose the evidence from ¢ise who supplied the information, as was required by the

O2y FTARSYGALFtAGEe F3ANBSYSydGa Ay LIl OSE IyR (K¢
decision to stay the proceedindsThe issue of intermediaries continued to define the
Lubangajudgement, hos S NE SalJSOALfte& ¢KSy Ad 61 a oNERd
three of the intermediaries may have unduly influenced witnesses to provide false testimony.

In sentencing the defendant to 15 years imprisonment following the guilty verdict, the
judges vewed the conduct of the prosecutor as a mitigating circumstance calling for a more

lenient sentence?®

The lack of a police force able to investigate as well as to enforce arrest warrants and
subpoenas has also affected the work of previous tribunalsicDhliies similar to those

caused by reliance on eyewitness testimonies which permeatedLtiisanagcase were

more than visible in the judgements of other international criminal tribunals (CEskn

though the International Criminal Tribunal for the foemYugoslavia (ICTY) was somewhat
protected and assisted by a limited military presence, it failed in its early days to effectively
conduct criminal prosecutiorfS. Even when it was able to secure the arrest of Higlel

suspects, the tribunal was-élguipped to gather the necessary evidence to convict tHém.
cC2tt2¢6Ay3 GKS L/ ¢, 1'LIISIfa /KFEYoSNDRDa RSOA&A:
Kuperskic et atase for insufficiency of evidence, the French Prosecutor in charge of the case

readily admited that an indictment based on the evidence presented in the case would not

37 1bid (citing that 55% of all the evidence used in theébangacase was sourced by intermediaries)

38 Alex Whiting, 'Lead Evidence and Discovery before the International Criminal Court: The Lubanga
Case'UCLA J. Int'l L. Foreign Af#, (2009a), 207.

ibid.

40M.M. Penrose, 'Lest We Fail: The Importance of Enforcement in Internationdh@riaw', Am. U.
Intl L. Rev., 15 (1999), 321.

41 Pati, 'lcc and the Case of Sudan's Omar Al Bashir: K8Rtgaining a Valid Option, Th&JC Davis J
Int'l L. & Pol'y, 182008), 265stating that from 19930 2003, the ICTY was merely able to conclude
19 cass at the cost of $800 millionfee alsoPenrosg(n 40)

42 NancyAmoury Combs, 'Procuring Guilty Pleas for International Crimes: The Limited Influence of
Sentence DiscountsVand. L. Revi9 (2006), 67.
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have been issued in Frant®At the International Criminal Tribunal for Rwanda (ICTR), a
number of prosecution witnesses, including Omer Serushago whose cooperation with the
prosecution is further discussed below, clearly falsified evidence when they recounted
identical stories in different trials but changed the facts to implicate defendants in several

other trials?In her bookFactfinding without Facts Combs notes that the ternational

Criminal Tribunal for Rwanda (ICTR) as well as the Special Court for Sierra Leone (SCSL) have
rarely engaged in serious scrutiny of evidence advanced by the Prosecutor and have often
relied on highly questionable eyewitness testimony in essalitig the guilt of the accusef.

Combs notes that in the CDF case, the SCSL convicted one of the commanders of the Civil
Defence Forces (CDF) of a command responsibility crime on the evidence of a subordinate
who either committed perjury on the stand or wagrossly mistaken about an important

aspect of the cas#The subordinate testified that after he received orders from the
O2YYIFIYRSN) 12 3SiG NAR 2F GAYTFALONIG2NREST KS |
Lansana and proceeded to kill his mathkeansana appeared for the defence at the trial with

two intact ears and testified that his mother had been killed years before the date of the
LINPaSOdziazy e¢AlySaaqQa | 002dzyided 5SaLIAGS (KA
commended the withessonthd WX FNI ¥y YR Lzt AO I RYA&AaA2Y
YR F2NJ GSatATeAyd WXgAlGK2dzi KSaAGlFIGA2y I dzyl
0KS § NXzi K“As & illisyaPed PyQtkdd ubangacase, while the inadequacy of
investigative tols at the disposal of these tribunals is cause for great concern, this coupled

with a zeal to indict and convict regardless of the quality of available evidence produces a

multiplicity of credibility issues.

The evidentiary weaknesses at the ICTY andR |@Ere partly solved through the
institutionalization of pleed  NB+F AyAy3 gKAOK o0SOFYS GKS &aidNI
Prosecutor until 2003 and was used at the ICTR but to a lesser &ren though
conserving resources through obviating the ndedlengthy trials was a readily identifiable

advantage of the practice, a number of scholars observed that-lpdegains induced

43 Vladimir Tochilovsky, 'Special Commentary: International Criminal JyStioge Flaws and
Misperceptions'Criminal Law Forurg22: Springer, 2011), 59807.

44Nancy A CombsactFinding without Fact§Cambridge University Press, 201130.

45 ibid.

46 Combs (n 44) 164.

471bid 212.

48Combs, 'Copping a Plea to Genocide: The Plea Bargaining of International Crithdisin A Cook lii,
'Plea Barbaimig at the Hague'yale J. Int'l L30 (2005), 473.
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valuable cooperation from defendants who provided the prosecutor with evidence and
testimonies against their eperpetrators? Combs notes that, and despite a general
ambiguity surrounding sentencing guidelines in the case of-ptggaining at the ICTY, the
only expressly formulated mitigating circumstance of which judges are instructed to take
account is substantial cooperatiomith the Prosecutof’Even though the practice of plea
bargaining has arguably delivered a number of benefits and increased the effectiveness of
these institutions post arrests, it is not particularly designed to address the enforcement
problem facing thdCC since the Court lacks the capacity to affect arrests in the first place.
While it could be argued that the institutionalization of plleargaining may induce some
individuals to selsurrender in the hope of benefiting from the promised reductions in
expected sentences, this presupposes a somewhat functional law enforcement system which
poses a credible threat of imminent arrests. With very slim chances of arrests, however,
there are no real incentives for individuals indicted by the ICC teresadirt in the hope of

benefiting from pleabargains that can ameliorate the effect of convictidhs.

Be the above as it may, the cooperation of some perpetrators with the prosecutors of
international criminal tribunals has in some cases led to the arrest of it@pbfigures

indicted for crimes against humanity, war crimes and genocide. At the ICTR for example,
information provided by alo S@St YAt AGAI 3INRdzLI £ SF RSN G2
arrest and conviction of a number of highnking defendantsicluding the Prime Minister of

the interim government of Rwanda during whose rule the Rwandan genocide of 1994 took
place> While this case is often cited as an example of {ileagaining practices in
international criminal prosecution®,it most closely esembles the use of leniency in
ONAYAYLFf fF¢ SyF2NOSYSyilod Ly (GKA&A AyadlyoOS:s
provision of valuable information that led to the detection and punishment of other
perpetrators as opposed to the mere offeringafjuilty plea which preserves valuable court

resources and time. In fact when Omar Serushago voluntarily surrendered to the ICTR

YL FNY2YZ adr WtftSE . FNHFAYAYy3AY (GKS ! yioyteer 6 SR DdzS 3
C2 NXYSNJ , d&F A Ddri&) N.P.Gasser, and M.C. BassidtieiLegal Regime of the
International Criminal Court: Essays in Honour of Professor Igor Blish¢h@nkéartinus Nijhoff,
2009)163-182; Combs (n 48).

50 Combg(n 42)

51 But note suggestion in Emily Hencken Ritter & Scott Wolldegjotiating Surrender: Criminal
Courts, PréArrest Bargains, and the Enforcement of Warraiisiroy Univerity2010)19¢21 (May 17,
2010)(positing that indicted individuals magurrender to avoid perilous arrest operations)
52Combg(n 42) & (n 48).

Sibid.
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following his collaboration with the authorities, the crimes to which he confessed and later
pleaded guilty had not been undé@mvestigation by the court nor had he been indicted for
any other criminal behaviolf.As a result of his cooperation, he received a very lenient
fifteen years in prison for crimes against humanity that included murder, rape and torture as

well as one coutnof genocide.

¢KS dzasS 2F (GKS {GSN¥Y afSyAaASyOeé¢ Ay GKS 02yl
individuals suspected of criminal behaviour partial or full immunity from penalties in
exchange for cooperation with law enforcement authorities. Unlike {jbl@ggaining which

takes place after the suspect is in custody and in the presence of some evidence against him,
leniency programs are designed to gain access to individuals suspected of wrongdoing who
are otherwise insulated from the reach of the law oraoquire evidence of latent, secretive

or undetectable wrongdoing’ In the context of tax evasion for instance, leniency programs
are aimed at generating seképorting of own behaviour for which evidence is only
attainable through random auditing activas by law enforcement authorities which may or
may not include the individual in question. From the point of view of a culpable actor in this
case, leniency replaces the probable imposition of a large sanction which depends on
detection with the certaintyof a lesser punishment or no punishment at all following
cooperation with the authorities. When leniency is used in the fight against organized crime
or in antitrust enforcement, promises of a reduction in sanction are designed to induce the
revelation ofcrucial information about the criminal enterprise and the involvement of other
actors within it. In this respect, leniency programs afford prosecutors the opportunity to
identify violators of legal norms whose criminal behaviour may otherwise go undeltecte
unpunished or uninterrupted as well to conserve investigation and detection costs. The main
function of leniency programs is therefore the acquisition of information pertaining to
criminal behaviour, including evidence required for convictions, whidh otherwise be

unavailable to prosecutor®.Because selfeporting of criminal behaviour presupposes the

54 Combgn 42) & (n 48).

55 SeeStephen J Schulhofer, 'Is Plea Bargaining Inevitalbla®/ard Law Review(1984), 1037107,

1037 (definingpled  NBIF Ay Ay 3 | a WiEye LINRBOSaa Ay 6KAOK AYyRdz
RSFSYRIydiQa O22LISNIGAZ2Y Ay V20 WsultWils, Lé2nbyiirS a d Ay 3
Antitrust Enforcement: Theory and Practid&/prld Competition: Law and Economics Revaail

(2007)4, 6 RSTAYAY3A tSyAaSyOe | a Wi lkSortBeNddytiiohgf3 2 F A Y Ydzy
LISyl fGdASaxXAay SEOKFy3aS F2NJ 022LISNI A2y S6AGK GKSXI
LINE@GAAAZ2Y 2F AyiGSttA3aISyOS I yRk2NI SGARSYOS 2F GKS)
S8 Wils (n 55%; Daniel C Richman, 'Cooperating Defendants: The Costs and Benefits of Purchasing
Information from Scoundrelskederal Sentencing Report8f5 (1996), 29205.
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existence of mutual benefits to be traded off between prosecutors and criminal actors,
sentence reductions ensure that the average criminal has thaired incentive to share the
AYVF2NXYIGA2Y KS KIFHa 6A0GK (GKS FdzZiK2NAGASED ¢ K2
GKSNBE SEOSLII ¥2N) 6KS RSTFSyRIyidiQa NBGStIiAz2y
crimes he committed. While sealéporting normally occurs under a tangible threat of arrest

and conviction by the same institution which offers partial relief from penalty, the incentive

in the case of Serushago may have been escaping punishment by the new government of
Rwanda. Leniency progres work to optimize the incentive to report to escape harsher

consequences.

Despite a growing acceptance of the role of pbeaigaining in the successful prosecution of
international crimes/ the use of leniency is neither recognized nor theorized in th®es
context. A possible explanation for this is that a guilty plea may be more readily acceptable
as an expression of genuine remorse for wrongful acts committed which can then be imbued
with impact on reconciliatio’® With leniency programs, however, thmotivation to
cooperate with the authorities often stems from the se#rving desire to escape harsher
punishment®® Rewarding remorse as well as the reconciliation it is thought to generate with
sentence reductions leaves less room for criticism than dottherwise ensue. On the other
hand, reporting of useful information about the commission of atrocities by other actors in
exchange for reduced sentences remains tainted by an unfavourable hint of opportthism.
Yet, international criminal tribunals haveortsistently traded sentence reductions for
information that incriminates actors other than those cooperating with the courts. An
example of this is the case of Erdomic who voluntarily reported to the ICTY a massacre of
1200 men in which he was involved antlich had not been previously known to the court.
The Trial Chamber took into consideration his cooperation with the prosecutor when
sentencing him to 5 years in priséh.Henham and Drumbl note that in its sentencing

judgement in the case dflikolig the ICTY was clearly concerned with the extent of the

57" Combs (%2).

%8 See for example discussion of Biljana Plavsic guilty plea if(rP4ti) 298-299); Combs (n 3Th8

¥ Michael A Simons, 'Retribution for Rats: Cooperation, Punishment, and Atoneiventl, L. Rev.,
56 (2003), 1.

80 Richard L Lippke, 'Rewarding Cooperation: The Moral Complexities of Procuring Accomplice
Testimony'New Criminal Law Review: An International and Interdisciplinary JoaB14l(2010), 90
118.

61 Combs (2).
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may be willing to provide against othetsThey conclude that:

Within the pleabargaining framework, the bald resliis that perpetrators having
information on others tend to be given a better bargain than those with nothing to
offer. A perpetrator involved in a joint criminal enterprise with higlofile suspects
may benefit greatly from the discount (especially hetcases against those high
LINEFAES adzal®dSOda I NB 6SI 10X
Given the grave evidentiary weaknesses plaguing the work of international criminal tribunals
and the risk they pose to the prospect of convicting important defendants as well as the
credibility of these institutionsit is not surprising that cooperation evidence has gained
gradual recognition in the work of these institutionsdeed, international criminal tribunals
were quick to realize that the most convincing evidence of the commission of itienaa
crimes often comes from insiders to the political structures under scrutiny; hence, the

consistently lenient treatment of cooperating defendants. As Combs notes:

Unlike the Nuremberg prosecutors who had the benefit of a voluminous paper tralil,
ICTYand ICTR prosecutors must obtain information from human sources, and the
best human sources as to, say, a particular command structure or the orders given

within that structure, are likely to be the subordinates who received those oifers.

There is venfittle room to question the value of cooperation evidence in international
criminal prosecutions. As is readily admitted by even the staunchest critics dbg@tgaining

in international criminal prosecutions, such evidence had already played an impastarin
implicating high level officials as well as getting them to accept responsibility for their

crimes®®
Even though the ICC Trial Chamber acted with great resolve ihuth@ngacase, jealously
Jdzrk NRSR (GKS RSTFSYyRIyiliQa Rdz&utiniddPaddSdistegartiel 3 K (1 &

unreliable evidence, this case is an indication of the multiple challenges likely to face the

62 Ralph Henham and Mark Drumbl, 'Plea Bargaining at the International Criminal Tribunal for the
Former Yugoslavia', Criminal Law Forum (16: Springer, 2008Y, 49

53 |bid 56.

64 Combg(n 44).

8 Combs (n 48) 148

% Henham and Drumbl (n 62).
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Prosecutor in trying to prove its cas&sGiven the problems of eyewitness accounts
discussed by Combs, the Prosecutor must workeoure better evidence. At the moment,

its presentation of facts relevant to the determination of the commission of crimes within
the jurisdiction of the ICC does not seem to be very persuasive; not least to the local
populaton Ly (G KS L/ /nbfthe bosZodfbciiviolaneelifknya, for example, the
Prosecutor relies heavily on a report produced by the Commission of Enquiry into Post
9f SOGA2Y A2t Sy OS ®®an@ purparss to ¥how tha theke Avasza staigé £ 0
policy to attack ciMans perpetrated by senior politicians including the recently inaugurated
president of Kenya Uhuru Kenyaffan his dissenting opinion of the Decision to Proceed
with the Investigation, judge Has3eter Kaul was of the opinion that the evidence presdnte
supports only a finding that there was a widpread violence in which some individuals
were involved and which was in all likelihood the result of structural spaciiical
conditions’® Notwithstanding the narrative accepted by the majority judges hie fTrial
Chamber and the eventual indictment of Keneyatta for his role in the events of 2008,
Kenyatta went on to win the presidential elections by a 56% majority and became president
of Kenya in February of 2013. The election of Kenyatta despite the amdisiy 1ICC
indictment indicates an obvious disconnect between the narrative of the ICC and the
perception of conflict held by local populations and may well be attributed to presenting an

account of the violence that lacks a great deal of substance.

An enpirical investigation by McClendon of the time it takes the ICTY to execute arrest
warrants found that the more seats held in government by members of the regime complicit
in the atrocities, the longer it takes to secure arrests of wanted defendéntet,
indictments issued by these tribunals for persons suspected of the commission of atrocities
rarely affect local public opinion. In light of the enforcement problems facing international
criminal tribunals, a disbelieving local population may prove a ssriobstacle to the

effective administration of justice especially prior to the execution of arrest warrants. This is

57 Baylis(n 32).

%8 Situation in the Reublic of KenyaCase no. IGE1/09 (31 March 2010), Decision Pursuant to Article
15 of the Rome Statute on the Authorization of an Investigation into the Situation in the Republic of
Kenya (hereinafter the Situation in Kenya, Decision to Proceedhétmvestigationhttp://www.icc-
cpi.int/iccdocs/doc/doc854562.pdfast visited July 26, 2014).

ibid.

0 Sjtuation in KenyaDecision to Proceed with the Investigation (n 68), Dissenting @pafiJudge
HansPeter Kaul, [148].

1 G.C. Mcclendon, 'Building the Rule of International Criminal Law: The Role of Judges and
Prosecutors in the Apprehension of War Criminals', Human Rights Review, 10/3 (20083, 349
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not least because in the case of institutions such as the ICC regime chahgther
democratic or otherwise may prove the only way to sere the arrest of higHevel
officials’? An admission of guilt or the provision of information by members of a genocidal
government may make all the difference between an extremely hostile public opinion and
the endorsement of the established record of atities as well as acceptance of

responsibility for thenT?

Trading sentence reductions for reliable information on the commission of atrocities and the
role of important political figures in them is, therefore, a pragmatic remedy to the dichotomy
between the ideal of international criminal justice and its reality with respect to both the
truth-telling function and the deterrence objective of international criminal tribunals. As
Bibas and Burk&Vhite rightly argue, international criminal institutions need tesort to
innovative solutions to their lavenforcement problems if they are to fulfil more than a mere
retributive function in the fight against atrociti€é.Drawing analogies from domestic
criminal law enforcement, they propose the asymmetric use a&faplargains so that
sentence reductions are only offered to ldewvel perpetrators in return for incriminating
evidence against officials higher up in the organizational structuréis view of the systems
involved in the commission of atrocities as arhiehical criminal organization is not new
and has indeed informed the development of offences such as Joint Criminal Enterprise (JCE)
and facilitated the prosecution and conviction of Nazi organizations following V¥WII.
However, Bibas and BurkeK A (i Sefpalation yeflects a specific understanding of the
dynamics of group criminal behaviour that allow some members to have access to and
provide information about the criminal enterprise to law enforcement authorities without
necessarily being most culpabler the commission of these crimes; a conceptualization
clearly influenced by the use of asymmetric leniency in criminal law enforcement. Such

programs are regularly employed in the fight against organized crime in several colintries

2 See discussh inChapter 3.

*Michael P Scharf, 'Trading Justice for Efficiency-Béegaining and International Tribunaldurnal
of International Criminal Justic2/4 (2004), 107e31.

74 Stephanos Bibas and William W Bukiite, 'International Idealism Meets Domestiriminat
Procedure Realism', Duke LJ, 59 (2009), 637.

Sibid.

8 Allison Marston Danner and Jenny S Martinez, 'Guilty Associations: Joint Criminal Enterprise,
Command Responsibility, and the Development of International Criminal Califprnia Law Review,
(2005), 75169.

7 See for examplécconcia et aln 12).
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and are widely usedilaw enforcement efforts against cartels under US and EUtrasti

law.®

Katyal notes that working within criminal organizations allows for a diffusion of criminal
behaviour where the responsibility for a single crime is shared amongst many intermsgdiarie
who may or may not play a major role in the commission of the crith@ften enough,
however, those most responsible at the top remain comfortably insulated from prosecution
and punishment’He argues that given this mode of interaction, #®vel perpetators can

be encouraged to impart valuable evidence in exchange for leniency at a relatively low cost

to the prosecutor!

4.3.2. Asymmetric Leniency, Cooperation Evidence and International

Crimes

In domestic criminal law enforcemefta prosecutor is soetimes compelled to seek the

testimony of accomplices against other members of a criminal organization. This is

LI NI AOdz F NI & (GKS OlFasS WXgKSYy wakKSe OFyyz2i
SeSgArlySaasSazr gA0lAYaxr R2 OdeFBuchasinglcobperatbii K S NJ
evidence from accomplices for the price for a reduction in sanction is common when dealing

with opaque criminal conduct such as organized crithKatyal notes that in such
organizations, those at the top are often insulated frggnosecutions with very little
documentary or other evidence linking them to the crifiélsing the example of war
ONAYSazr KS NBYIFIN]la GKFG 3IAGSYy &adzOK F aiNk
exceptionally difficult because leaders hide their actions behint + @ SNA 2 F®¥ YA RRTf &
Confronted by the inability to apprehend those most responsible for the crimes under

investigation, prosecutors may choose to trade leniency for information. As Lippke states:

There are circumstances in which prosecutors appedrave few viable options but

to employ cooperation rewards. If the crimes for which they can thereby affect just

Wils(n 5).

®Neal Kumar Katyal, 'Conspiracy Theory', Yale Law Journal, (2003981307

80jbid 1326

81 Katyal (n 79).

82The practice is in common useder§ 5K1.1of the Federal Sentencing Guidelines (n 7).

83 Richman(n 56).

84ibid. See also Acconcia et(@al12)

85 Katyal(n 79).

86 ibid.
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punishment are serious enough and significant in number, and no other viable
2LIiA2ya FT2N) NBaz2t@dAay3a (GKSY Shadpedichn (KS

rewards®’

From a neoclassical economics perspective, the incentives of offenders to commit crimes are
affected by increases in either the sanction for criminal conduct or the probability of
detection.®® Baer explains that the use of leniency isredted towards increasing
detection®Having achieved a more extensive and geographically wider use itrusttlaw

enforcement, the practice has been imbued with numerous other benefits in addition.

The use of leniency programs in criminal law enforcetn@oduces a number of evidently
desirable effects. Wils notes that such programs provide a valuable source of insider
intelligence and information especially when alternative investigative avenues are
particularly expensive or burdensoni&This is indeedhe main justification for the use of

the practice in criminal law enforcement; it makes the job of the authorities in identifying
and bringing to justice violators of the law that much easier. A corollary of this is that the
criminal behaviour in questivis brought to an earlier end than is otherwise possibM/hat

this implies is that the mere existence of such schemes increases the risk of engaging in
certain practices for criminals. With a larger probability of detection, the leader of an
organizatim needs to compensate members more generously than before making the
criminal enterprise costlier. The ever growing literature on leni€dpgrhaps in response to
mounting criticisms, also identifies a host of other lateral benefits to the practice.dn th
context of antitrust law enforcement, Wils argues that creating and sustaining collusion
between cartel members is made more difficult by leniency programs because they
encourage and reward reporting to the authoriti&sThe existence of profitable exit
strategies such as these affects the dynamics of reaching an agreement between members
of a criminal team including on the distribution of profits and may induce the organization to
invest on monitoring and detecting possible defectihkatyal notes thaleniency leads

members of criminal teams to distrust each other progressivelyB@NO Sa (G KSY WXz

87 Lippke (n 60) 95.

8 Baer(n 6).

8ibid.

O Wils(n 55).

T Wils(n 5).

92This literature is mainly concerned with the use of leniency intanst law enforcement.

S Wils (n 5).

%ibid
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a bundle of inefficient practices (monitoring, compartmentalization, and avoiding discussion)
that each cue more distriis®Bher notes that cooperain with law enforcement authorities
weakens the bonds between wrongdoers and destabilizes criminal teams because of the
uncertainty generated by offering leniency to lowlewel perpetrators® It could be argued

that this fragmentation of trust in criminadeams also leads to an increase in the cost of
crimes when members of a criminal team have to be compensated for possible defections by
colleagues. Leniency programs, in addition, offer the same benefits abatgaining past

the stage of investigatia® As well as having accomplices readily admit their guilt and
receive some form of punishment for their crim&eniency programs generate evidence
from the cooperation of these individuals that can be used to secure convictions of other
members of the iminal team. It can, therefore, be argued that such programs also enhance

the truth-finding function of criminal justice institutiorf§.

l'a . FSN) y2iS4ax WoieNIRAYy3a fSyaSyode T2N Ay T¥:
NBRdzOS ¢ N2HoWEeRe? the/eXidedt advantages of using leniency in criminal law
enforcement, led its critics to lobby for establishing institutional reforms that counterbalance
its negative effects as opposed to seeking to abolish it all togéth&he most obvious
critique of lewarding accomplice cooperation with immunity or sentence reductions is that it
lowers deterrence by imposing a less stringent sanction than would otherwise be expected
for a given criminal conduéf? In addition to the effect this has on the incentivesengage

in criminal conduct, it also means that some offenders will escape just retribution for acts
they committed. In order to avoid this outcome, prosecutors must ensure that the reduction
in sentence granted does not exceed the level required to indeperting°® However, this

view neglects that leniency has -ante as well as epgost effects on the formation of
criminal enterprises. If the evidence of accomplices can be used to increase the probability of
detection and consequently punishment for a des, then this will automatically reflect on

the incentives of the leader to create the criminal enterprise in the first place. Because

accomplices are only secondary actors in this scenario, what is central to the success of the

% Katyal (n 79) 1350.

% Baer(n 6).

97 Wils (n 55).

%8 ibid.

% Baer(n 6).

1001hid 967.

101 Baer(n 6).

102\ils (n 55).

103pid.
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program is whether or nat makes it costlier for the leader to commit crimes. If the program
has the effect of dissuading leaders, accomplices will not have to make the decision to
engage in the criminal enterprise in the first place. To limit the negative effect of leniency on
deterrence further, prosecutors often stipulate a minimum level for the quality or usefulness
of the evidence provided that has to be satisfied by accomplices before leniency is granted.
This guarantees that the leniency programs have the desired effedhavéasing the

probability of detection, conviction and punishmefit.

A more poignant objection to the use of leniency is that it creates inequality of treatment
before the law!% Lippke notes that the voracity of this critique depends on whether or not
the objective of the law in question is retribution or deterren®élf deterrence is the aim of

the law and leniency advances it then it should be an acceptable investigative tool. | argue in
Chapter 2 that, while retribution cannot be a legitimate goal o&inational criminal law,
deterrence can be in so far as it contributes to the two main objectives of ensuring World

peace and security, as well as the promotion of inalienable human rgjhts.

Further detractions of leniency programs dispute the credibdityooperation evidencé?®

This is indeed a significant risk, but one which can be guarded against by requiring that the
evidence provided be documentary, corroborated or of equally probative v&fue.
Furthermore, information provided by accomplices casame circumstances be of the kind

that points to where damaging evidence exists.

4.4. The Model

4.4.1. Motivation

The model developed by Piccolo and Immordino (the P&l Model) demonstrates that the
value of leniency programs stems from the asymmetry in informatioi S LINE2 & S O dzii 2
possession on the one hand and information accessible to insiders of the criminal
organization on the other. The main assumption in the model is that some agents within the

organization possess information above and beyond that whichaitadle to the prosecutor

104 Wils (n 55).

1051 ippke(n 60).

10%6ibid.

107 See Chapter 2, Secti@®R above

108 _ippke (n 60).

109Baer (n 6). See also the discussion in Chapter 5 of this Thesis.

10jbid
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through independent investigation. They assume that if this information is somehow made
@At otS G2 GKS LINRPaSOdz2i2NEX AdG ¢Atft  adzdd S
thereby increasing the chances of convicting kbsader. The thrust of the model is therefore

the design of leniency programs that provide agents who possess a certain type of
information (high quality information) with sufficient incentives to come forward and report
(truthfully), while making sure thiahe same has a minimal positive effect on their and the

f SFRSNRa AyOSyiuAr@oSa (G2 O2YYAU ONRYSaEa Ay (KS

The P&I Model is a principagent model in which two criminals in a hierarchical criminal
organization interact in light of the existencd a leniency program introduced by the
legislator. The boss plans the crime and hires the subordinate to execute it at a given wage.
After the crime is committed (by the subordinate at the behest of the boss), evidence of the
involvement of the leader conseto light but is known only to the two criminals. The
Prosecutor opens an investigation into the crime when it takes place and the subordinate can
at this stage apply for leniency by disclosing the evidence he has that implicates the boss. If
the subordirate blows the whistle but the boss survives prosecution, the boss retaliates
against the agent for reporting him. Because this model is concerned with information
revelation, the amnesty rate and the probability of conviction of the boss are made
dependenton the quality of information at the disposal of the subordinate. The benchmark
model suggests that the first bepolicy would be to grant sefeporting agents as much
leniency as is sufficient to offset the dangers of retaliation from the leader abip@nization,

while still preserving the same payoffs for the agent as he would have received if he had
committed the crime, did not report and was convicted with a probability as opposed to a
certainty. The first best policy assumption ensures that unctarditions of reprisals by a
criminal leader who escapes conviction, the overall cost of crime is not inadvertently reduced

by availing criminals of reduced punishments in exchange for evidence.

To illustrate what the first best policy in the P&l Modatails, assume that a subordinate in a
criminal outfit is likely to get 10 years in prison if he is convicted of certain crimes under
investigation by the police. But that the probability of his apprehension and conviction
without reporting is 60%. This raas that the expected prison sanction faced by the
subordinate in the event he commits the crime and not report it stands at 6 years. Now,
assume that if the subordinate cooperates with the police and implicates his boss, the boss is
likely to be convictedby a 90% probability. However, if the boss is not convicted, he will come

after the subordinate and kill him (causing him a loss of 40 years). In this case, the first best
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