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Abstract

The court of Hong Kong enjoys a prestigious status encompassing some
of the core values indispensable to the stability and development of the city.
If judges are in need of projecting their identity as representatives of the
court, their language serves as an. indicator of such intention. Theoretically
speaking, maintaining a certain standard for magistrates’ speech style is
vital not only to magistrates and the court but also to the sustainability of the
current social formation. From time to time, however, there are criticisms on
the Cantonese speech style of magistrates by their senior colleagues. The
aim of the study, therefore, is to answer the following research questions: (1)
What do legal professionals believe are the importance and the key features
of legal Cantonese in Hong Kong courtrooms? (2) What are the features of
Cantonese used by magistrates and how do they differ from the legal
professionals’ aspirations? (3) What education do legal professionals
receive in legal Cantonese? (4) How might the legal Cantonese education be
improved?

To explore the above issues, Fairclough’s critical discourse analysis
(2001) and Bell’s theories of speech style shift (2001) were adopted as the
former theory serves to provide a social dimension to institutional discourse
and thus reveals the relations between magistrates’ speech style and social
identity and power, and the latter theory connibutés to an explanation of
judges’ speech style shifts within a trial setting. In this light, a basic
interpretative qualitative study (Merriam and Associates 2002) was carried
out. With theoretical sampling after courtroom observation spanning 32
months, three trial transcripts, field notes of 11 trial observations, four
judgments and online data featuring the speech style of 10 magistrates were
analyzed. Data from expert interviews and judgments involving 18 legal
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professionals (i.e. a magistrate, seven high court judges, a university teacher
of legal language, a barrister, a former court interpreter, and seven
university law students) on the importance and features of legal Cantonese
and information on legal language educations from the judiciary and
universities were gathered. Data triangulation was conducted to support the
research findings.

The research reveals that the majority of legal professionals favour the
use of “common and generally understood Cantonese without resorting to
slang and usage that may compromise the dignity and solemnity of the
judicial process™ in the courtroom and that magistrates tend to mix different
speech styles which are mutually incompatible by social definition in their
speech and hence compromise their social identity and power. As agreed by
the majority of legal professionals, magistrates’ speech performance needs
to be improved, and it is suggested that a dual-component approach which is
both knowledge based and skill based should be adopted for legal Cantonese
learning for judges and law students. The course design will highlight the
social meaning of speech style and raise the learners’ awareness of the
relations between speech style and social identity and power.

The significance of the research lies in the application of Fairlcough’s
critical discourse analysis and Bell’s theories of speech style shift on legal
Cantonese in the context of Hong Kong, which has been left unexplored,
and, as a result, its contribution to the generalizability of the theories.
Pragmatically speaking, the research provides sociolinguistically-based
explanations for the criticisms over magistrates® speech style in Hong Kong
as well as implications for a possible approach for legal Cantonese
education for judges and law students. The research, therefore, serves

theoretical and practical purposes.
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Chapter 1 Introduction

1.1 Aim of the research

This research aims at exploring the legal professionals’ aspirations for and
magistrates’ practices of legal Cantonese in Hong Kong courtrooms based
on the criticisms on the speech style of magistrates. It looks into the
standard of fegal Cantonese aspirated by the legal professionals and whether
in actual practice the Cantonese used by magistrates in courts complies with
it. Apart from providing theoretical explanations for the findings, the
research traces and explores the development of Cantonese as a medium of
trial, the legal Cantonese education provided for judges and law students,
and how the use of legal Cantonese in court could be promoted. The

following theories will be adopted to support the arguments:

(1) Fairclough’s (2001) critical discourse analysis (CDA)

(2) Bell’s (2001) audience and referee designs

These theories will guide the research in an attempt to answer the following

research questions:

(1) What do legal professionals believe are the importance and the key
features of legal Cantonese in Hong Kong courtrooms?

(2) What are the features of Cantonese used by magistrates and how do they
differ from the legal professionals’ aspirations?

{(3) What education do legal professionals receive in legal Cantonese?

(4) How might the legal Cantonese education be improved?



This is a pioneering work on legal Cantonese and its use in the local
context, though the use of Cantonese as a medium of trial has a history of
more than 30 years in Hong Kong since its inception in 1974 (Leung 1997).
Previous works on legal Chinese are restricted to judges’ written judgments
instead of actual speech acts, and have overlooked that it is the judges’
actual words in courts that create the court realities, not their written form
for record purposes. Given Hong Kong is an international city where the
rule of law is one of its cornerstones and the court system held in high
regard by ifs citizens, the trial language issue in courtrooms is a concern not
only to judges but to the general public, and I would argue that one of the
judges’ responsibilities is to ensure that their language used in courtrooms
meet a certain standard so as to fulfill its instifutional and social function.

The following observations by Fairclough (2001: 55) support the assertion:

There 1s likely to be a general requirement for
consistency of language forms, which will mean for
instance that the vocabulary must be selected from a
restricted set throughout. There is also a heightened
self-consciousness which results in care about using
“correct” grammar and vocabulary, including a
whole set of vocabulary which is reserved for more
formal occasions, and is often itself referred to as

“Formal”.

As now more than 80% of the trials at the magistrates’ courts are conducted
in Cantonese, it is timely to investigate whether the Cantonese currenily
used by the magistrates meet such a standard. The research findings will
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also shed light on the further development of Cantonese as a courtroom
language.

Before the legal professionals’ beliefs regarding legal Cantonese are
explored, it is essential that the linguistic situation of Hong Kong and the
development of Cantonese as a high language, including its use as a trial

language, are contextualised as background knowledge for the research.

1.2 Language diversity in Hong Kong

Hong Kong is a muitilingual society with Cantonese, English and
Putonghua as the most common spoken languages. The 1993 sociolinguistic
survey conducted by the University of Hong Kong yielded the following

result (Bacon-Shone and Bolton 1998; 75):

Question: What language can you speak now?
Cantonese 01.9%
English 65.8%
Putonghua 55.6%
Chiu Chau 5.2%
Hakka 6.0%
Sze Yap 3.3%
Fukien 4.1%
Shanghainese 2.7%
Cantonese dialects 2.3%
Others 3.6%

Figure 1.1  Language spoken by Hong Kong people (1993)

As Bacon-Shone and Bolton have observed, speakers of Cantonese, the
majority language, and speakers of minority “dialects” of Chinese also tend
to report increasing degrees of proficiency in both English and Putonghua
(1998: 85). They give further analysis by grouping individuals into a

number of mutually-exclusive categories:
10



Cantonese- | English- Cantonese Home Cantonese-
English- Cantonese | monolinguals | dialect- Putonghua
Putonghua bilinguals Cantonese bilinguals
frilinguals bilinguals

1983 16.9% 25.2% 30.4% 18.4% 71.7%

1993 38.3% 21.4% 16.2% 8.3% 7.1%

{Data are from the 1983 survey by Bolton and Luke and the 1993 sociolinguistic survey by
the University of Hong Kong. See Bacon-Shone and Bolton, 1998)

Figure 1.2 The linguistic repertoire of Hong Kong people (1983 v 1993)

The surge in the percentage of people in the trilingual group suggests the
increasing complexity of the linguistic repertoire of individuals. The 1993
survey has also found that 56.2% of the respondents have an English name
and 53.4 % write personal cheques in English. One apparent reason for this
phenomenon ié the adoption of the mass education system by the
government from the 1980s onwards to replace the old elitist system which
allows only a tiny portion of the population to receive formal education. As
more and more people have received senior secondary and tertiary
education, multilingualism flourishes.

The mass media also reflects the multilingual reality of Hong Kong and
contributes to its development. The city now has 10 free television channels,
five of Television Broadcast Limited (TVB) and five of Asia Television
(ATV). Six of them are Cantonese speaking, two are in English and two in
Putonghua. Putonghua drama and news both of China Central Television
(CCTV) and Taiwan television stations are also broadcast on some of the
Cantonese and English channels. The Cable TV and Paid TVB, the two
largest paid television stations in Hong Kong, also provide a large number
of channels. While, like the two free stations, the majority of these channels
are in Cantonese, English and Putonghua channels are on the increase in

spite of their relatively small audience size. Moreover, many private estates
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are installed with satellites and residents have access to a vast number of
regional television channels of PRC and even of South Korea and Japan.

There are 12 major radio channels in Hong Kong. Among them, six are
operated by Radio Television Hong Kong (RTHK) which is publicly-funded,
three by Commercial Radio of Hong Kong (CRHK), and three by Metro
Broadcast (Metro). In terms of broadcasting language, seven are basically in
Cantonese, four in English, and one in Putonghua. Nevertheless, a number
of Putonghua radio channels of the southern regions of PRC can also be
received in Hong Kong. There is also a programme tailored for the Filipino
community in Hong Kong called “Good Evening Kabayan” on the English
channel of CRHK. To promote multiculturalism, the English channel of
Metro, Metro Plus, also offers a vast array of international programmes for
the ethnic minorities such as “The Indonesian Hour”, “Filipino Hour” and
“Desi Dhamaka”.

Regarding the printed press, as Pierson ( 1998) has recorded, Hong Kong
publishes more than 60 newspapers, 41 Chinese dailies and 7 English dailies,
and nearly ten times that many periodicals, some of which are popular
regional magazines and have their bases in the city such as Asiaweek, the
Far Eastern Economic Review, the Asian Wall Street Jowrnal and the
International Herald Tribune. Newsweek and Time also have local editions
printed in Hong Kong. Recent years saw the emergence of free daily
newspapers, three in Chinese (444730, the Headlines, and the Metro) and
one in English (The Standard), all distributed at railway stations and
housing estates. With websites like the RTHK and other powerful search
engines, English and Chinese information on a wide variety of subjects is

always at hand for Hong Kong people.
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Local language use is as diversified as the above comuunication
channels. As Scollon says, there is a continuum of languages and linguistic
varieties in Hong Kong, from very standard British English to very
colloquial Cantonese (1998: 279). The following presents and explains the
changes in the use of the major languages amid the social transformation of
Hong Kong from a British colony to a special administrative region of PRC,
and provides theoretical arguments on how Cantonese becomes a high

language and the language of the court.

1.3 English as the high langunage

The importance of English in Hong Kong was affirmed in 1878 when the
Conference on the Teaching of English at Government Schools, called by
the Governor Sir John Pope-Hennessy, arrived at the following conclusion:
the primary objective to be bome in mind by the government should be the
teaching of English (Yu 1987: 220). In political terms, English is the
language of the ruling class and Chinese the language of the ruled. As

illustrated by Pennington and Balla (1998; 243):

often as a result of the political domination of one people
by another, one language is used in the formal, or “high”,
domains of government, education, law, and business,
while the other is generally used in the informal, or “low”,
domains of home, family, and friendship. The former can
be seen as domains where status and hierarchy are
reinforced, while the latter are domains where solidarity

and equality are established.
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Hence Chinese is regarded as secondary in social status. At the same time,
there is a strong pragmatic motivation for Hong Kong people to acquire
English as a working language as it is generally believed that English skills
and/or qualifications are vital to future employment prospects (Richards
1998; Patri 1998, Tsou and You 2003). Richards (1988: 310) atiributes this

belief to the following reasons:

(1) Hong Kong’s colonial heritage

(2) The shiit in the local economy towards international finance and trade
(3) The growing importance of English as an international language

{4) The desire to do well in the two public examinations in the face of fierce

competition for places in certain courses in certain tertiary institutes

Lin and Detaramani have also found that the rising status of Hong
Kong as an international financial centre in the 1990s continued to exert a
pressing demand for university graduates highly competent in English (1998:
299). In umiversity, English is the teaching and working language.
Professional training in medicine, accountancy and law, for example, is
conducted in English. In the labour market, English standard is invariably at
the top of the requirement lists of professional positions. Hong Kong is at
the same time an exhibition centre and a regional headquarters for many
multinational companies the day to day operation of which is conducted in
English. As So maintains, the high percentage of Hong Kong students in
Anglo-Chinese schools is the result of the societal reward system (1984).
Schools using English as the medium of instruction, including international
schools, are most popular among parents who have considerable influence
on the choice of schools for their children. In tracing the development of
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English and Chinese education in Hong Kong, Yu concludes that Chinese
education after the Second World War became a minority activity because
of its non-alignment with the dominant socio-technocratic structure, which
was the mainstay of economic development (1987: 229). Since western
countries are still leaders of internationalization and technological
advancement, English is vital and remains appealing in Hong Kong even
though Putonghua is becoming a popular langnage along with the rise of
PRC as a world power and a huge market for all kinds of commercial
activities, not to mention that Putonghua speakers themselves are in the
frenetic wave of learning English. With this understanding, English still
maintains a firm psychological grip over Hong Kong people. Richards’
study has found that Chinese people who are fluent i English are highly
regarded. Without exception all of the informants of the study comment the
bilinguals favourably in terms of status (“they have high status”, “they are
sucegessful”, “they are highly educated”) and competence (“they are clever”,
“I am able to learn from them™) (1998: 317). This further helps promote the
use of English as individuals tend to create for themselves patterns of
lingunistic behaviour so as to resemble those of the group or groups with
which they wish to be identified (McEntegart and Le Page 1982: 105). Some
also argue that the continuing status and function of English in the
community is a partial guarantee that Hong Kong will remain free and
autonomous because it will operate as PRC’s eyes on the outside world

(Pierson 1992: 190). Firmly attached to social power and the identity of

success, English is and will continue to be a high language of Hong Kong.



1.4 I'mergence of Cantonese as the high spoken language

As shown by the above mentioned surveys, Cantonese is the mother-tongue
of the overwhelming majority of Hong Kong people and is spoken by about
66 million people mainly in the south east of China including Macau,
(Guangdong, Guangxi and Hainan. Nowadays,‘ it remains the medium of
instruction in kindergartens as well as primary schools in Hong Kong. As
for secondary schools, only 114 out of about 500 schools are English
schools, also known as EMI (English as the Medium of Instruction) schools,
where the classroom language is English except for Chinese subjects and
subjects like music and physical education.

Cantonese has appeared in writing since the 19th century and is used
mainly in personal correspondence, diaries, comics, poetry, advertising,
popular newspapers, magazines and to some extent in literature. There are
two standard forms of written Cantonese: a formal version and a colloquial
version. The formal version is quite different from spoken Cantonese but
very similar to Modern Standard Chinese and can be understood by
Putonghua speakers. The colloquial version is much closer to spoken
Cantonese and  largely unintelligible to Putonghua speakers
(bttp://www.omniglot.com/writing/cantonese.htm on 3 October 2009).
Diglossia exists not only in written Cantonese but also in spoken Cantonese.
Diglossia is a language situation in which two markedly divergent varieties,
each with its own set of social functions, coexist as standards throughout a
community. One of these varieties is used (in many localized variant forms)
in ordinary conversation; the other variety is used for special purposes,
primarily in formal speech and writing. It has become conventional in
linguistics to refer to the former variety as “low”, and the latter as “high”.
The functional distinction between high and low Cantonese is generally
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clear-cut, High Cantonese is used in contexts such as sermons, lectures,
speeches, news broadcast, proverbs, newspaper editorials, and traditional
poetry. It is a language that has to be learned in school. Low Cantonese is
used in everyday conversation and discussion, radio “soap operas”, cartoon
captions, folk hiterature, and other informal contexts (Crystal 2003: 43). This
echoes Joseph’s observation that Cantonese is complex in terms of linguistic
hierarchy as there is formal spoken Cantonese which is in a diglossic
relationship with colloquial Cantonese (2004: 150). Lord (1987: 10)

captures the essence of their differences:

The “high” Cantonese varieties approximate more closely
to the norms of Modern Standard Chinese [ie.
Putonghua]. Only the actual pronunciation of some
commonly used vocabulary, and a few grammatical as
well as stylistic features differ from the Northern Chinese
norm. The “low” wvarieties on the other hand differ
markedly from Modern Standard Chinese, not only in
vocabulary and grammar, but especially in the whole
style of speaking. “Low” varieties are colloquial, “street”
varieties, seldom geared to clarity of exposition or
subtlety of expression; and Cantonese is no exception.
The failure to meet the level of “educated” speech is of
course compensated by a wealth of expressive and
communicative devices in which Cantonese is

uncommonly rich,
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Such communicative devices include code-mixing and verbal particles
which will be discussed further in later chapters. Lord (1987: 10) also points

out the undesirable local situation in the use of Cantonese:

The trouble is that only a very small proportion of
Cantonese speakers in Hong Kong are actually properly
familiar with, or actually use, “high” varieties, even in

situations when these are definitely called for.

He attributes the decline in the use of “educated” Cantonese to both the
neglect of Chinese language education in schools and the dominance of
English in Hong Kong (1987: 10). Fu has also noted that there is so far no
full linguistic analysis of Cantonese written in Chinese and Hong Kong
students do not study their own spoken language either as a logical or
gramimatical system of communication or as a vehicle for written expression
(1987: 28). The stylistic significance of low Cantonese is spelt out by the

following description:

With the advent of the computer and standardization of
character sets specifically for [spoken] Cantonese, many
printed materials in predominantly Cantonese spoken
areas of the world are written to cater to their population
with these written Cantonese characters. As a result,
mainstream media such as newspapers and magazines
have become progressively less conservative and more
colloquial in their dissemination of ideas. Generally
speaking, some of the older generation of Cantonese
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speakers regard this trend as a step backwards and away
from tradition. This tension between the old and new is a
reflection of a transition that is taking place in the
Cantonese-speaking population,

(http://fen.wikipedia.org/wiki/Written Cantonese on 27

June 2009).

The proposition that low Cantonese contributes to informality in the mass
media nowadays is also supported by other descriptions like “Cantonese is
lively, colorful, and fun to speak. The abundance of slang, unique culture,
and distinctive sense of humor make it a highly enjoyable language to learn”
(http://how-to-learn-any-language.com/e/languages/cantonese-chinese/index
html on 3 June 2009). The features of low Cantonese manifested in
magistrates’ speech, rteasons for their formation, and their social
implications will be further investigated in Chapters 5 and 6.

Just a year after PRC’s resumption of Hong Kong’s sovereignty, Evans
and others conducted a research and found that teachers believed that
Canionese would be the most important language after 1997 and
interviewees generally noted that Putonghua was already becoming
increasingly important in business because of Hong Kong’s economic links
with PRC (1998). As Kwo says, China’s open-door policy has boosted trade
with Hong Kong and speakers of Putonghua have strong advantages in
business (1992: 204 -205). The arrangements under the Closer Economic
Partnership Arrangement (CEPA) starting from 2004 have further tightened
the economic ties between Hong Kong and PRC. As Hong Kong depends
more and more on PRC for economic growth, it is natural that Putonghua is
becoming essential in school and at work, and Hong Kong people are
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pressurized in learning Putonghua as a working language. Pierson also
predicted that with the handover of Hong Kong to PRC, Putonghua would
emerge as a potentially strong rival to both Cantonese and English (1992:
183). Others such as Johnson (1994) argue that language use is an indicator
by Which the implementation of the principle of “one country, two systems”
may be judged, and that an emphasis on Putonghua in Hong Kong might be
seen as a move towards integration with PRC, while the maintenance of
Cantonese instead of Putonghua as the high spoken variety of Chinese will
imply a greater degree of autonomy and a separate identity within PRC. As
Bacon-Shone and Bolton say, it may well be the power of ideology through
government intervention of one kind or another that decides the linguistic
future of the Hong Kong community (1988: 87). With this understanding,
one may find it intriguing that the term “Chinese” in the Official Languages
Act 1974 is ambiguous and therefore subject to manipulation. No
explanation is given as to what the official spoken form of Chinese is. In
practice it 18 Cantonese. The Chief Secretary for Administration said on 23
May 2009 that with the continuous economic boom in the Pearl River Delta
region, the youths of Hong Kong should learn more about the region and
Putonghua so as to take part in its development (RTHK news), striking the
same cord that it is out of economic, not political, considerations that
Putonghua proves useful. I would argue that this ideology goes to the very
root of Putonghua learning in the city: Putonghua is, like English, basically

a language to meet pragmatic needs rather than for national identity.

1.4.1 Cantonese as Hong Kong identity
As Tsou & You point out, unlike other Chinese dialects used in different
regions, Cantonese has traditionally enjoyed a very high status in Hong
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Kong and is increasingly well-established (2003: 89 — 90). According to the
1966 census, Cantonese account for only 55% of the population but their
language is spoken at home by 81.43% of Hong Kong people, rising to 98%
in 1998 (2003: 201). Cantonese has also spread to other overseas Chinese
communities through Hong Kong. Nowadays, Cantonese is the common
language in Ho Chi Minh City of Vietnam, Kuala Lumpur and Ipoh of
Malaysia, numerous China Towns in North America including the largest
ones in New York, Vancouver and Los Angeles as well as the only language
spoken by the Cantonese there (2003: 68). The success of the media
industry of Hong Kong also helps reaffirm the status of Cantonese locally
and overseas as Cantonese movies, television programmes and Canto-pop
songs are well-received by Chinese all over the world (2003: 68).

For the people of Hong Kong, Cantonese represents an identity they are
proud of. As suggested by Eastman (1985), language plays a major role in
the development of social identity. Bell says that speech style derives its
meaning from the association of linguistic features with particular social
groups (2001: 142). According to Tajfel (1978), seif-awareness of social

identity is based on the following factors:

(1) The knowledge of belonging to a particular social group of groups
(2) The values attached to that membership

(3) The strength of emotional attachment to the group

It may be due to the prolonged separation from their motherland that local
ethnic Chinese who enjoy a higher standard of living display a sense of
pride of being Hongkongers, and their language, Cantonese, provides a
strong sense of identity for them. Hence one would not be surprised to find
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that the term Chinese means in its spoken form Cantonese rather than
Putonghua to Hong Kong people, as the overwhelming majority of them are
immigrants or their descendents from the Guangdong province where
Cantonese is the mother tongue. Johnson has also acknowledged the strong
sense of Hong Kong identity based on Cantonese, with Hong Kong unique
in the use of a “dialect” as the high spoken form of C‘hinese (1998: 275).

Richards finds that previous local studies on the relationship between
ethnic identity and English (Pierson, Fu, and Lee (1980); Bond (1985);
Pennington and Yue (1994)) suggest some discomfort on the part of Chinese
students when hearing other Chinese using English (1998: 318). He
interviewed 27 local senior secondary school students and found that the
majority of them felt that Chinese people should not use English with other
Chinese partly because the use of Cantonese is an important marker of
Chinese identity — “speaking Chinese is a part of being Chinese”. The
findings echo those of the research carried out by Fu (cited in Pierson 1987:
55) 23 years ago that while 83 percent of 561 secondary school students
agreed that English was necessary to secure a good job as well as being
important for the future, 66 percent reported that they felt uneasy when a
Chinese person used English with them outside the classroom.

Although there are Hong Kong people, arguably increasing in number,
feeling the pride in PRC’s progress symbolized by its financial bloom and,
not the least, the hosting of the 2008 Olympic Games, Cantonese still
occupies the central position in the spoken resources of Hong Kong people.
As Joseph says, since Cantonese is the first Janguage to more than 90 per
cent of the population, it may seem unthinkable that the language could ever
be weakened (2004: 159). To the majority of Hong Kong bilinguals, English
is a language for only specialized academic or professional occasions and
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- most students will “search for the earliest opportunity to remove themselves
from an English-speaking situation if they are unable to avoid it altogether

in the first place” (Fu 1987: 35).

1.4.2 Cantonese or Putonghua: a political choice

At the end, I would argue that the reason for Cantonese instead of
Putonghua being selected as the high spoken variety in Hong Kong is
political. As Tsou and You suggest, the choice of the high language in a
society has to do with economic factors, but political consideration ranks
even higher (2003: 89). An example is Shanghai in the 1930’s when it was a
semi-colony of foreign powers and English became the high language.
Likewise, Malay is the national language of Singapore though 77.5% of the
population are Chinese and only 14.2% are Malaysians (2003: 222). I
contend that the political event that has decided the linguistic future of Hong
Kong is the June 4™ Incident in 1989 in which a student movement pressing
for anti-corruption and democracy in Beijing was finally cracked down by
the PRC’s People’s Liberation Army. It adds to the fear of Hong Kong
people towards integration with PRC and strengthens Hong Kong’s unique
position of an autonomous city, a situation contrary to the 1911 Revolution
in PRC which made Hong Kong people more patriotic and, as Yu sees it
(1987: 223), was an opportunity to promote Chinese education against the
backdrop of English school domination. The HKSAR government might be
well aware of the high tensions the June 4™ Incident caused in the city and
therefore dare not push through any plans for the wider use of Putonghua,
which could be interpreted as a political act. Another political incident that
has made Hong Kong people more detached from their motherland is the
proposed legislation of the Public Security Ordinance in 2003. Fearing that
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the passing of the bill might mean stricter control of civil liberties like what
is reportedly the case on the mainland, half a million Hong Kong people
took to the street in defiance of the proposed legistation which is considered
to be a central government’s high-handed move aided by the Hong Kong
government. To ease the tensions, the Hong Kong government at the end
withdrew the bill. The incident is a heavy blow to the credibility of both the
Hong Kong government and the central government. As Joseph says, it also
provides ample evidence that the Hong Kong culture is distinctive from
mainland Chinese culture in more than superficial ways (2004: 134). If
anything, the incident further separates the people of Hong Kong from their
motherland. It also provides another evidence for the remark by Le Page and
Tabouret-Keller that members of a group who feel their cultural and
political identity is threatened are likely to make particular assertive claims
about the social importance of maintaining or resurrecting “their language”
(1985: 236).

The language loyalty displayed by the Hong Kong population and
reinforced by political factors has another dimension. In studying how
attitudinal factors affect the choice of medium of instruction in the schools
in Guangzhou, Tu has found that there is a “power” relationship between
people in the south and people from the north, which could be explained by
the fact that the overwhelming majority of government officials in
Guangzhou come from the north who have a low proficiency in Cantonese
but possess the necessary connections to better social resources. He
discovered that in Guangzhou, only key-point schools actually use
Putonghua as the medium of instruction; others are Cantonese schools (cited
i Fu 1987: 45). Hence a psychological revolt against power might be at
play. Likewise, in a conversation between Chinese bilinguals in Hong Kong,
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the use of only English maintains an official distance between a person in a
superior position and one in a subordinate position because English is “a
symbol of power more than 2 means of communication” (Cheung 1984: 9)
and “not a neutral code of communication, but...carries the connotation of
superiority” (Wong 1984:13). The use of Cantonese, on the confrary, is a
symbol of solidarity, local values and a Hong Kong identity (Fu 1987: 43).
This means that the more proficient in English a Cantonese speaker is, the
more pressures he or she may have to bear regarding self-awareness and
sense of belonging. In this regard, what is true for English is also true for
Putonghua which succeeds English as the language of the ruling class.

It is against this background that Cantonese stands out in the linguistic
struggle for power and is given a new mission in the legal field. As recorded
on the government website, the number of Cantonese speeches made by
senior government officials on formal occasions far exceeds that in English.
If education is the most effective channel for linguistic goals, Pierson says
that “one possible way to promote interest in Putonghua in the schools
might be to make it the medium of instruction for some of the core Chinese
subjects in the syllabus” (1992: 197). Yet the government is again hesitant
to take this step. The Language Commission, while having set the goal of
teaching Chinese in Putonghua for Hong Kong schools, has no definite plan
of implementation, probably having foreseen the political overtone of such a
move and possible opposition from the general public who are still
emotionally not as close to their motherland as they physically are.
Similarly, the Education Commission’s Report on the medium of instruction
for secondary school released in December 2005 only focuses on the use of
English and Cantonese and recommends that “F}EEFE - Z475EE (Use
Cantonese as the medwum of instruction and learn better English)” be the
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priority for secondary schools. A year later, the Fourth Progress Report on
the Education Reform was published. Though it states that “the language
policy of the Government is to enable students and the working population
to be biliterate (in written Chinese and English) and trilingual (in Cantonese,
Putonghua and English)”, there is no schedule for compulsory Putonghua
learning. As Kwo observed in 1992, the role of policymakers on promoting
Putonghua in the territory as a whole is restricted to facilitation and
encouragement rather than compulsion (1992: 209). Putonghua, therefore,
lacks government support to become the daily means or formal language of
communication in Hong Kong.

The intention of the government is more apparent if one looks at the
pragmatic side of the issue. In the 2009 Language Proficiency Assessment
for Teachers conducted by the Hong Kong Examinations and Assessment
Authority, the percentages of the 2,785 candidates meeting the language
proficiency requirement in Putonghua are 58% in listening and recognition,
56.5% in Pinyin, 37.9% in speaking and 77.2% in classroom language
assessment. This compares unfavourably with the figures of English which
show that the percentages of the 2,071 candidates meeting the language
proficiency requirement are 80.3% in reading, 46.2% in writing, 69.5% in
listening, 50.6% in speaking and 97.2% in classroom language assessment
(http://www .news.gov.hk/en/category/atschool/090526/html/090526en0200
2.htm on 3 October 2009). If the government wants to provide sufficient
Putonghua teachers to raise the local standard of the language, it may be a
good idea to borrow the experience from English education: to employ
NETs (Native English Teachers) to help teach the language. The Education
Bureau, however, has not implemented any similar plan, not even put it up
for discussion in the education sector. After all, it may be too risky to take
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such a step when the sentiments of Hong Kong people towards PRC do not
favour it. In fact, PRC’s reiteration of its commitment to the “one couniry,
two systems” policy towards Hong Kong as exemplified by its leaders’
famous gquote of “the water of river (which symbolizes PRC) will not
intrude into that of the well (which represents Hong Kong)” suggests that
the central government will not interfere with the language policy of Hong
Kong, with the intention, I would argue, to alleviate Hong Kong’s
resentment towards the central government. As Fairclough says, social
formation determines the power relations between various social institutions
which in turn determine how social action such as discursive practices is
carried out. Hence there is a connection between properties of discursive
practices and the social power structure in which texts (in spoken and
written forms) are produced (1988: 112). In this light, the current power
relations between PRC and Hong Kong do not facilitate the promotion of

Putonghua.

1.5 Reallocation of linguistic resources

in the past two decades, the simple description of a home-work switch,
Cantonese for home and English for work, is no longer if ever adequate for
Hong Kong people as more and more public issues are dealt with m

Cantonese. Pierson (1998: 92) has predicted that:

for the foreseeable future, Putonghua and the notably
different sociopolitical culture of the PRC will impact
forcefully on the unique Chinese culture of Hong Kong,
presenting new challenges to “Cantonese vitality” by
attempting to alter the present sociolinguistic alignment
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of languages in Hong Kong in some hitherto unknown
way. It is not unreasonable to suppose that Putonghua
might eventually emerge as the language of public
administration, although there is little evidence for this
status at present. English will continue to serve as the
language of technology and international commerce, and
of relations with the West and foreigners; Cantonese will
most probably persist as the language of family and

personal intimacy.

Yet up to this moment, the situation has proved to be somewhat different.
Political factors and the identity awareness of Hong Kong people are
mediating against the use of the national language, though Putonghua has
become more popular, not out of government motivation but the awareness
of its importance as a language for commerce. Putonghua has not displaced
English as the language of power and prestige, and Cantonese has become a
high language. As Johnson says, the increasing use of Cantonese in
government, in the Legislative Council and other public forums, and in the
education system has “assisted in the legitimization of Cantonese as the
‘high’ spoken language of Hong Kong” (1998: 270). Pennington and Balla
(1988: 244) have also found that Cantonese is becoming the language of
regional business and popular culture while English is no longer the only
high language of the society. The trend is apparent. Johnson (1991) and
Pennington et al (1992) have noticed a slide in the position of English and
the corresponding rise in the position of Cantonese, synchronizing a

declining use of English by students and teachers. Pennington and Yue
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{1994: 18) have provided the dynamic perspective for understanding the

linguistic changes in Hong Kong:

Attitudes to language cannot be viewed as stable
characteristics of populations but are rather strongly
responsive to contextual conditions. In particular, they
indicate how much community attitudes might change in
a comparatively short time during a period of societal

upheaval and a major political transition.

The above analysis of the linguistic situation of Hong Kong throws light on

how the power relations between languages interact with social changes.

1.6 Cantonese as a trial language

The year 1842 is a watershed in Hong Kong legal history. The Treaty of
Nanking signed by China and Britain in that year following the Opium War
made Hong Kong Island a colony of Britain. The Treaty of Tientsin of 1856
and the Second Convention of Peking of 1898 further extended the British
rule to the Kowloon Peninsular and the New Territories of Hong Kong. As a
result, the common law system, with English as its working language, was
applied in Hong Kong. British parliamentary acts applicable to Hong Kong
and local legislations are all in English, and legal professionals need to learn
and exercise the law through English. Likewise, the Hong Kong court
system is modelled on the British with three levels of courts as shown below

dealing with different categories of cases:
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Court of Final Appeal

High Court
Court of Appeal —_— Court of First Instance
Distric.t Court Magistrates Court
Family Court Small Claims Tribunal
Jovenile Court Obscene Articles Tribunal
Lands Tribunal Labour Tribunal

Coroner’s Court

Figure 1.3 The court system of Hong Kong

With the change of sovereignty in 1997, the power of the courts of
Hong Kong was further enhanced. Before 1 July of the year, the Judicial
Committee of the Privy Council in London was the ultimate court of appeal
for the people of Hong Kong. From 1 July 1997 onwards, , the Court of
Final Appeal in Hong Kong is the highest judicial authority in the HKSAR
in which independent judicial power is guaranteed as stipulated in Article 85

of the Basic Law:

The courts of the Hong Kong Special Administrative
Region shall exercise judicial power independently, free
from any interference. Members of the judiciary shall be
immune from legal action in the performance of their

judicial functions.

Article 81 of the Basic Law also states that The Court of Final Appeal, the
High Court, district courts, magistrates' courts and other special courts shall
be established in the HKSAR (see Figure 1.3) and Article 92 provides that
judges and other members of the judiciary of the Hong Kong Special
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Administrative Region shall be chosen on the basis of their judicial and
professional qualities and may be recruited from other common law
jurisdictions.  (http://www.basiclaw.gov.hk/en/basiclawtext/chapter 4.html
#section_4 on 15 May 2010) Hence magistrates in Hong Kong must have
been practicing lawyers before being appointed as magistrates.

As explained later in this chapter, the magistrates’ courts in Hong Kong
are the lowest court and the starting point for all criminal offences and
hence deal with the overwhelming majority of cases. As Wesley-Smith
points out, magistrates’ courts in Hong Kong dispose of a vast number of
petty offences and are thus the judicial institutions a citizen is most likely to
have dealings with (1993: 58). This is true in England as well. All
prosecutions start in the magistrates’ courts and as Partington (2006: 114)

says:

The wvast bulk of criminal trials are disposed of m the
magistrates’ court, and the vast bulk of them — both in the
Crown Court and in the magistrates’ court — are
determined on the basis of a plea of guilty. The trial is a

statistical rarity.

In both England and Hong Kong, whether the trials finish in

magistrates’ courts depend on the categories of the cases:

(1) Summary offences: these are offences tried in magistrates’ courts with
the issue of a summons.

(2) Indictable offences: these are offences of a more serious nature, such as
murder and rape, tried on indictment in the Crown Court in England and,
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in Hong Kong, in the District court or the High Court, depending on the
seriousness of the crime.

(3) Either-way offences: these are offences triable in either the magistrates’
courts or the higher court which means the Crown Court in England or,
m Hong Kong, the District Court or High Court. The defendant has the
right to choose whether the case should be heard by magistrates or by a
judge with a jury in the higher court. As Partington points out, opting for
trial in the higher court exposes the accused to the risk of a more serious
sentence since the Crown Court in England or the District Court/ High
Court in Hong Kong has wider powers of sentence than the magistrates’
courts, though the latter may also commit a case to the higher court if

they believe their powers of sentence are inadequate (2006: 115).

Appeals from magistrates’ courts will be dealt with by the Crown Court in

England and the Court of First Instance of the High Court in Hong Kong.
While the magistrates” courts in England and Hong Kong serve basically

the same function in their legal systems, there is a huge difference between

the magistrates in the two jurisdictions. As Partington (2006: 120) explains:

There are two distinct types of magistrates’ courts
which operate in England and Wales: the lay justices’
courts, and the district judge (formerly stipendiary)
magistrates’ courts. Lay justices’ courts are made up of
(usually) three lay persons (i.e. persons with no specific
legal qualifications), known as Justices of the Peace (JPs),

who sit and determine criminal cases, with legal advice



on their powers given to them by the Jusfices’ Clerk, a

specially appointed official who is legally qualified...
District judge magistrates’ courts are run by district

judges, who are qualified lawyers and sit on their own,

rather than in panels of three. (emphasis in original)

Since the lay justices’ courts account for the majority of courts in
England, the administration of justice at the lowest level relies heavily on
lay persons of diverse occupations and background, who serve voluntarily
as judges (Harrison 1994: 7). The magistrates in Hong Kong, however, are
lawyers. They sit alone on all trials. Moreover, magistrates in England has
the maximum sentencing power of six months’ imprisonment or a fine of
£5,000 for a single offence only (Harrison 1994: 42), while their
counterparts in Hong Kong may sentence a defendant to a maximum of two
years’ imprisonment and a fine of HK$100,000 (Judiciary 2006). The attire
of magistrates, as a symbol of social identity and professionalism, also
varies between English and Hong Kong courts. English magistrates could
“dress up” or “dress down” as long as they dress appropriately (Greenhill
2002: 22). In Hong Kong, magistrates all wear judges’ gowns in courts.
These differences not only highlight the features of the two legal systems
but also provide an explanation for the shaping of the expectations of the
general public towards magistrates in the two places. It could be argued that
the general public of England and that of Hong Kong view magistrates
differently, and Hong Kong magistrates arguably give a more professional
legal image. This understanding contextualizes the research and its

implications on research methodology will be discussed in Chapter 3.



With the common law system came the etiquettes associated with it. -
Legal English used by the legal profession was viewed with respect. Jargon
like “your worship” for addressing the judge and “my learned friend” used
among counsels exemplifies the dignity of the court and the social identity
of the legal professionals. As Smircich (1992) and Norlyk (2000) point out,
specialized vocabulary constitutes an important part of the identity of a
language community. The translation of English legal jargon into Chinese
has helped preserve the tradition. As shown in Chapter 5, some of the
formal Cantonese expressions used by magistrates are direct translations
from English legal jargon, and they help maintain the social identity and
power of the court.

Before 1974, English was the medium of trial at all levels of court and it
was only after riots broke out in the 1960’s, among them “The Chinese
Movement” in which people led by university students and Chinese teachers
took to the street to fight for equal status of Chinese and English, that the
government became aware of the need to change its policy. In 1974, with
the implementation of the Official Languages Ordinance which states that
Chinese and English are both official languages in Hong Kong, the
government and the legal profession recognized the need for a wider use of
Chinese in the legal field. Article 9 of the Basic Law of Hong Kong
promulgated in 1990 provides that “In addition to the Chinese language,
English may also be used as an official langunage by the executive
authorities, legislature and judiciary of the FHong Kong Special
Administrative Region” and thus reconfirms the status of Chinese. Hence
the need to speed up the use of Chinese, and Cantonese as its spoken form,
in the legal profession became even greater. The government started
translating local laws which were hitherto all in English into Chinese. New
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laws were to be drafted and passed in bilingual versions. An
English~-Chinese glossary of legal terms was compiled. The use of Chinese
emerged in the legal profession.

In a place where the overwhelming majority of people are
Cantonese-speaking, the advantage of using Cantonese in courtroom is
beyond question, as the former Secretary for Justice, Miss Leung Oi-see,

(1997) points out:

The increasing use of Chinese in the courts is of
immeasurable value to the community, since it removes a
language barrier, helps to de-mystify the law and
promotes the ideal that the law belongs to the people. For
the first time, the vast majority of Hong Kong's
population now has access to the law in their own
language. And if they are ever involved in a court case, it
will be possible for the proceedings to be heard in their

own language.

Miss Leung’s view is echoed by that of Mr. Yen Yuen Ho, the Government

Law Draftsman (2001: 249 — 250):

Supposing we were mvolved in litigation or had some
legal problems concerning our rights that had to be
resolved in a court of law, but the judge on the bench
presiding over the court would only use a language that
we do not understand, or are not too familiar with.. then
would you say that your rights have been guaranteed, or
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that the law has helped you? In our society, the
importance of democracy and governance by the rule of
law are often emphasized, but if the law is not expressed
in a language that people do understand, how can you
expect the public to understand the law, know their rights
and obligations, and be law-abiding citizens? This
language barrier was an impediment to the popularization
of the rule of law and good civic education. It only helped

o create an unfair situation.

Sin and Chu also point out that the predominance use of English as the
language of the law inevitably causes injustice to most Hong Kong people
who do not speak English (1998: 151). However, as English has been the
working language for professionals of various sectors including the legal
profession as mentioned above, it was not until the Official Languages
Ordinance came into effect that the first Cantonese trial took place at a
magistrates’ court in 1974. The last thirty years saw the wider use of
Cantonese by judges at the lower courts. For higher courts, the pace is much
slower. It was only in February 1995 that the government announced the
timetable for bilingual proceedings in courts above the magistracy level. It
called for the phasing m of the use of Chinese in the District Court within a
year, the High Court in two vears, and the Court of Appeal in June of 1997
{The Law Society of Hong Kong 1995: 25). The result is that the first
Cantonese trial took place in the High Court in 1995 and in the District
Court in 1996. However, as Mr. Justice Findlay (1999: 69 — 70) says, there
has been resistance to the shift in the medium of trial from English to
Chinese:
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The aspirations of the local community to have cases in
which they are involved conducted in Cantonese is [sic]
perfectly natural. There is nothing extraordinary about
them wanting to understand what is going on directly.
The judiciary may be more conscious of this than the rest
of the profession as you tend to get more initiative from
the judiciary to have more cases conducted in Cantonese
than would be merited from outside pressure. The Bar
tends to be very lukewarm about it, and I understand this
because those who have been practising for a long time
have been practising entirely in English and might find it
strange to suddenly have to switch and argue cases in
Cantonese. And of course the international community
will still want to see their cases conducted in English, as
it is the lingua franca of the business world. So I see it as
being a gradual development but I also see English as

being very prominent for a long time to come.

The above quoted Mr. Yen explains the situation from another perspective

{2001: 253):

In the majority of cases in magistrate’s courts Chinese is
now used as the medium of communication, and most of
the magistrates are bilingual. But when you get to the
High Court the situation may be different. There are
many judges and lawyers in the Hong Kong legal circle
who do not understand Chinese, so that the case is better
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conducted in English if the judge hearing that case and
the lawyers representing the parties can’t speak Chinese.
Hong Kong is an international city in which many foreign
companies will run into legal problems from time to time,
and big cases, especially commercial ones, that are before
the High Court, are generally reported in English, so
lawyers and judges tend to use English. This is
appropriate and causes no injustice. On the other hand,
many criminal cases like traffic offences, regulatory
breaches of the Public Health and Municipal Services
Ordinance and cases of small claims are heard at a lower
level of the courts. Most legal proceedings involving
local people are conducted in these lower courts, and
since the main issue is usually on the finding of facts only,
it will be easier to get to the truth if Chinese is used.
Everybody 1s able to understand the proceedings clearly,
so peoples’ rights and justice are better preserved. In the
High Court, however, English is usually the more
convenient medium since most documents are in English,
and parties do not generally feel that this creates any

major problem.

In fact, as Sin and Chu point out, senior lawyers do not possess a working
knowledge of the Chinese language (1998: 151). In the research interviews,
Student Man’s view that “using Cantonese means blocking the participation
of foreign counsels in trials” (I. 2: 4 — 6) and Student Lee’s view that “most

senior counsels, over 50 years old, are English speaking and you cannot
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expect them to start picking up Chinese at their age” (I. 2: 8 — 10) also
support this argument. It is, therefore, only natural that the majority of
Cantonese trials have been conducted in magistrates’ courts. By 2004, while
Cantonese was used in about 76% of the 59,111 charge cases heard in
magistrates’ courts as reported in the Hong Kong Judiciary’s Anmual Report
2005, and in about 90% of the cases in the Labour Tribunal and Small
Claims Tribunal, Cantonese trials accounted for only about 16% of cases in

the District Court and High Court (Judiciary Administrator 1997) as shown

below:
Number of cases | Number of Percentage of
heard since cases heard in | Cantonese trial
Cantonese was Cantonese
allowed to use
District Court 1,597 263 16.6%
Court of First Instance 903 147 16.3%

(High Cowt) (appeals
from lower courts)

Court of First Instance 96 15 15.6%
(High Court}Trals of

first instance)
Court of Appeal (High 136 6 4.4%
Court)

Figure 1.4 Number of cases heard in Cantonese at the higher courts (1997)

By 2006, the percentage of trials conducted in Cantonese in the High Court
reached 30%, that of the District Court reached 40% (Judiciary
Administrator 2007), while for magistrates’ courts it was about 78%. The
figures show that magistrates’ courts are the major setting for Cantonese
trials to take place from the beginning of the introduction of Cantonese trials

to the present. Taking the number of cases heard in magistrates’ courts into
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account (50,536 charge cases in 2005; 46,639 charge cases in 2006; 33,698
charge cases in the first three quarters of 2007 as reported in the Hong Kong
Judiciary’s Annual Report 2007) and the scale of Cantonese trials in these
courts is even more obvious. Moreover, magistrates’ courts hear a wide
range of offences, both summary and indictable, and all matters appear
initially in magistrates’ courts with most of them disposed of there
(Judiciary 2006). As Jones and Vagg point out, the Magistrates’ Courts were
those that dealt most directly with the Chinese population and it was on the
basis of their experience here that many formed their views about the
criminal justice system as a whole (2007. 575). Hence magistrates, who
have the longest tradition of and probably the most knowledgeable in using

Cantonese in trials, are chosen for this research.

1.7 Overview of the thesis

The above outlines the socio-political and linguistic context for the research.
Hong Kong as a multilingual community witnesses the reallocation of
linguistic resources in response to unprecedented social changes over the
past few decades. The use of Cantonese as the high language leads to
pragmatic socio-linguistic issues one of which is judges’ speech
performance as a unique genre of communication in society. Such changes
and outcomes could be interpreted using critical discourse analysis which
links the use of language to social power structure. On this basis, the
guiding theories and methodology for the research will be elaborated in the
next two chapters to provide the sociolinguistic perspective for data analysis
and a detailed account of the research process. The legal professionals’
aspirations for and magistrates’ practices of legal Cantonese will then be
explored in Chapter 4 and 5 respectively. A comparison of the findings will
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be made in Chapter 6 and recommendations for bridging the gap between
aspirations and practices in terms of legal Cantonese education for judges
and law students will be presented in Chapter 7. As a summary of the
preceding chapters, Chapter 8 highlights the theoretical framework and the
findings and implications of the research, and discusses about the possibility

for further research.
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Chapter2 A survey of sociolinguistic theories on language,
identity and social power relations adopted for this research

With the research questions set out in the last chapter alongside the
theoretical explanation for the emergence of Cantonese as a medium of trial
and its development as the background, this chapter explores the
sociolinguistic theories guiding the research. As mentioned in the first
chapter, these theories are Fairclough’s critical discourse analysis {CDA)
and Bell’s audience and referee designs. How these theories relate to the
research questions will be discussed first, followed by a discussion on their
major propositions.

On the definition of CDA, Fairclough (1993: 135) says:

By “critical” discourse analysis I mean analysis which
aims to systemically explore often opaque relationships
of causality and determination between (a) discursive
practices, events and texts, and (b) wider social and
cultural structures, relations and processes; to investigate
how such practices, events and texts arise out of and are
ideologically shaped by relations of power and struggles
over power; and to explore how the opacity of these
relationships between discourse and society is itself a

factor securing power and hegemony.

Hence CDA strives to unveil the interaction between discursive practices
and social power relations. The theory applies to this research because it
links up discursive event at the micro-level with social formation at the

macro-level, serving to explain the relations between the speech
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performance of judges, the institutional identity and power of the court, and
the 1ideology of the legal professionals in the context of social power
relations, a perspective so far neglected in the discussion on the
appropriateness of magistrates’ speech style in Hong Kong.

According to Fairclough, power relations exist in every class society,
resulting in a particular model of hegemony. He calls this model a social
formation which is defined as a particular society at a particular time and
stage of development (1982: 125). The choice of Cantonese rather than
Putonghua as the high Chinese form, hence hegemonie, in the legal and
other official domains as explained in the last chapter demonstrates how
linguistic resources come under the control of the socio-political
circumstances. Other CDA theorists such as Wodak (1997) and Jenkins
(2004) agree with Fairclough in arguing that social power relations
configure the formation and operation of society and are displayed through
social institutions which share their identity and power with their members,
and one way of realizing such identity and power is the use of
institutionalized discursive practices. Norlyk also points out that the
socialization process surrounding individual professional cultures subtly
establishes a framework for professional and linguistic identity (2000: 168),
and it is in this sense that the linguistic identity of an institution tends to be
treated as an expression of an ideological position (Benwell and Stokoe
2006: 45), reflecting the social power structure. The study of the aspirations
and practices of the use of legal Cantonese by the legal professionals,
therefore, will reveal the power structure of Hong Kong. Since CDA
theorists hold a constructionist rather than a determinist premise, they also
suggest that the flow of action can be in the opposite direction, namely
individual acts such as speech performance could construct institutional
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identity and change the power relations of society. Coupland also points out
that speech form is “partly pre-figured in the social environment (culturally
recognized and endorsed) and partly constructed by speakers themselves”
(2007: 16). The discursive event and the social context, therefore, work in a
dialectical relationship. Such a model, particularly with its emphasis on the
role of institutions, provides possible explanations for the interactional
tensions in terms of discursive practices between the Hong Kong society
and its court system, and between the speech performance of judges as
members of the court and the aspirations for the language of judges as an
index of institutional identity. Since speech performance has its social
dimension, it could be examined not merely linguistically. On the
development of discourse analysis, Fairclough (2001: 9) criticizes the

traditional method of studies:

Conversation analysis has been resistant to making
connections between such ‘micro’ structures of
conversation and the ‘macro’ structures of social
institutions and societies. As a result, it gives a rather
implausible image of conversation as a skilled social
practice existing in a social vacuum, as if talks were

generally engaged in just for its own sake.

In this light, judges’ speech performance in court should be interpreted on a
social basis, a new perspective for understanding the language of judges in
Hong Kong.

CDA, however, does not provide a detailed description and explanation
for the changes that take place during the process of conversational
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interaction between members of the same or different social institutions,
such as in what manner such changes occur and what are the causes for the
changes, thus failing to give a thick description of the “identity crisis” which
emerges when shifts in speech style during conversation alters the speakers’
identity representations. As Fairclough points out, speakers are constrained
by their identities and at the same time creative, being able to move out of
the institutional speech style during conversation. How “creativity” comes
to emerge in conversation within the framework of CDA is an area for
exploration, and this is where the sociolinguistic theory developed by Bell,
comprising audience and referee designs, which focus on the causes of
speech style shifts, has its role to play and contribute to CDA. Combining
the two theories in the analysis of empirical speech data will provide
multiple perspectives for the discursive practices of magistrates in the
courtroom, informing the debate on the topic with a theoretical framework
under which it could be argued that the speech style of a speaker in a
conversation setting is not stable, but is subject to the influence of other
possible speech styles of both the speaker and the interlocutors and even
those of people outside the setting. In this light, CDA and audience and
referee designs complement each other in bringing about a theoretical
explanation for the formation and significance of magistrates’ speech style
in the context of Hong Kong. The following sections represent an attempt to

llustrate the following propositions supported by the two theories:

(1) Individual and institutional discursive practices reflect and produce the
power relations of society.

(2) Discursive changes of institutional members such as speech style shifts
during conversation imply changes in institutional identity.
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(3) Institutional discursive practices are the result of the continuous power
struggle between different ideologies in the institution.
(4) Institutional members may not be aware of the formation and

significance of institutional discursive practices.

2.1 Interaction between discursive practices and social power relations

Language is a social construct and the complexity of society has given rise

to different speech styles. Bakhtin (1981: 293) supports this view:

All words have the “taste” of a profession, a genre, a
tendency, a party, a particular work, a particular person, a
generation, an age group, the day and hour. Each word
tastes of the context and contexts in which it has lived its

socially charged life.

For example, a coach might address the football team as “you guys”, while a
speaker in a formal situation would begin with “distinguished guests”
(Lucas 2007: 288). A speech of a government official can be differentiated
stylistically from that of a friend, and the speech style used at home differs
from that in the working place. Speech style is influenced by the
conversational settings whose boundaries are defined by society and that
speakers in a particular setting are supposed to know what should be the
conventional speech style to use. In other words, society defines the nature
of different contexts which in turn restricts the choice of speech styles.
Labov draws the same conclusion from his New York City study which
focuses on the varieties of English spoken in New York City, underpinning
individual stylistic variation as a key nexus between the individual and the
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community. It calls forth a socio-economic hierarchy with the two poles of
“prestigious” communication style, marked by formal and careful speech,
and “stigmatized” style, marked by more casual and unmonitored speech,
and that a speaker’s style can always find, or be identified, a place in the
hierarchy (Rickford and Eckert 2001: 2). Bernstein says that social power
relations translate into principles of strong and weak classifications and
these principles in turn establish social divisions of labour, identities and
voices (1996: 26). As quoted in the last chapter, Fairclough (2001: 55)

points out that in every formal setting:

There is likely to be a general requirement for
consistency of language forms, which will mean for
instance that the vocabulary must be selected from a
restricted set throughout. There is also a heightened
self-consciousness which results in care about using
‘correct’ grammar and vocabulary, including a whole set
of wvocabulary which is reserved for more formal

occasions, and is often itself referred to as ‘Formal’.

Using the notion of politeness as an example, Fairclough says that a strong
tendency towards politeness is a marker of a formal situation, for such
manner is based on the recognition of differences of power, degrees of
social distance, and the like (2001: 55). Speech form, therefore, reflects the
social power structure.

How does the social power structure decide which 1s the standard
language variety for a particularly social context? Edwards says that “there
is nothing of a linguistic or aesthetic nature which confers special status
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upon the standard. It is solely because of its widespread social acceptance
that it had become primus inter pares” (1985: 21). That means standard
language is nothing more than a creation of society, echoing the
pre-dominance of society over language form. Bell also notices the social
power over language. He says that variation on the speech style dimension
within the speech of a single speaker derives from and echoes the variation
which exists between speakers on the “social” dimension (2001: 145). This
is another way of saying every variation of style of a speaker is modelled on
what is available in the speaker’s society. Intra-speaker style shift will,
therefore, always be within the range of inter-speaker style shift. Everybody
learns different speech styles from society. Everybody “imitates”. Hence
speech style variation is working in a social parameter. Coupland also points
out that to speak “in” a dialect is very much to speak “through” a dialect,
and so to endorse (perhaps fleetingly and inconsistently) a perspective that
is inevitably heard to represent a “mind-style”, a particular social formation
(2001: 204), and that to speak through a particular dialect is to offer the
interpretation of speaking from a particular cultural and social position, and
against the background of a more or less predictable set of understandings
and presuppositions (2001: 204). The Sapir-Whorf Hypothesis also throws
light on this understanding of speech style. Whorf says, “Every language
and every well-knit technical sublanguage incorporates certain points of
view and certain patterned resistances to widely divergent points of view”
(1998: 247), and he argues against the view that a particular way of

speaking is socio-culturally insignificant:

He supposes that talking is an activity in which he is free
and untrammeled. He finds it a simple, transparent
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activity, for which he has the necessary explanations. But
these explanations turn out to be nothing but statements
of the NEEDS THAT IMPEL HIM TO COMMUNICATE. They
are not germane to the process by which he
communicates. Thus he will say that he thinks something,
and supplies words for the thoughts “as they come.” But
his explanation of why he should have such and such
thoughts before he came to utter them again turns out to
be merely the story of his social needs at that moment. It
is a dusty answer that throws no light. But then he
supposes that there need be no light thrown on this
talking process, since he can manipulate it anyhow quite
well for his social needs. Thus he implies, wrongly, that
thinking is an OBVIOUS, straightforward activity, the
same for all rational beings, of which language is the
straightforward expression (emphasis in original) (1998:

251 —252).

Whortf, therefore, concludes that:

His thinking itself is in a language — in English, in
Sanskrit, in Chinese. And every language is a vast
pattern-system, different from others, in which are
culturally ordained the forms and categories by which the
personality not only communicates, but also analyzes

nature, notices or neglects types of relationship and
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phenomena, channels his reasoning, and builds the house

of his consciousness (1998: 252).

In the light of the above, speech style 1s also an indicator of institutional
identity. In explaining institutional identity, Jenkins says that “Institutions
are established patterns of practice, recognized as such by actors, which
have force as ‘the way things are done’ (2004: 23 - 23) and language is at
the heart of this process (2004: 136). Bourdieu also states that when
members of a group are very little differentiated, the dispositions which
sach of them exercises in his or her practice are confirmed and hence
reinforced both by the practice of the other members of the group and by
mstifutions which constitute collective thought as much as they express it,
such as language (1997: 167). Fairclough also sees the implications of
institutional identity in relations to speech style and hence stresses the role
of social institutions in the analysis of speech-society relationship, saying
that social institution is a “hinge” between the social formation and the
particular situation in which texts (in spoken and written forms) are

produced (1988: 112). The following model illustrates this relationship:

Social formation

I

Social institution

|

Social action

[e.g. speech performance]

Figure 2.1 Fairclough’s model of interactional relationship between

social formation, institution and action (1995: 37)
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The model suggests that institutional speech performance is determined by
sets of conventions associated with social institutions as well as by other,
non-linguistic, parts of society. Institutional speech performance, therefore,
is embedded in a network of power relations which, Fairclough argues, are a
complex of diverse institutions whose dominating forces are not in any
straightforward sense agents of the ruling class, but acknowledge the
“hegemony” of the “intellectual and moral leadership” of the ruling class
(1988: 115). White also says that speech form cannot help advertising
themselves and people recognize them as pertaining to certain institutions
and certain social activities, hence as the registration of historical and social
distinctions — not least power relations and hierarchies (1984: 124).

The categorization of speech styles according to different levels of
formality may also be attributed to the speaker’s role in an institution.
Eckert also says that the nature of standard language is best described in
terms of social institutions and their hierarchies (2000: 25). For example,
one speaks in the high variety in ceremonial events and the low variety in
casual gatherings. As Crystal has observed, a Berlin businessman may use
standard German at his office and lapse into local dialect at home, a
conference lecturer in Paris may present in formal French and then discuss
the same points with colleagues in an informal variety, and a London priest
may give a sermon in an archaic, poetic style and talk colloquially to the
parishioners as they leave (2003: 42). Bell also says that speech style
derives its meaning from the association of linguistic features with
particular social institutions (2001: 142). In media language, there are “news
reader speak” which is supposed to be formal, and “sport announcer talk”
which takes up a more causal tone. Coupland quotes the example of “news
reader speak” and claims that there certainly are stylistic tendencies in how
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news is spoken by presenters on television and news audience can always
tell from, other than the substance, the tone and lexis that news is on going
(2007: 14). In an institution, people have a particular speech style,
sometimes unique to their profgssion. For example, Deborah Cameron finds
that call centre workers are subject to being scripted. They have preferred
ways of speaking imposed on them (2000, 2005). In this regard, Lukes says
that institutions constitute structures for their members (1977: 10). Hence
Fairclough says that it is “necessary to see the institution as simultaneously
facilitating and constraining the social action (here, specifically, verbal
interaction) of its members: it provides them with a frame for action,
without which they could not act, but it thereby constrains them to act
within that frame” (1995: 38).

If institutional identity is the determinant of speech form, the notion of
genre will help capture this relationship. According to Bhatia (1993: 13),

genre is;

a recognizable communicative event characterized by a
sef of communicative purpose(s) identified and mutually
understood by the members of the professional or
academic community in which it regularly occurs. Most
often it is highly structured and conventionalized with
constraints on allowable contributions in terms of their
intent, positioning, form and functional value (emphasis

in original).

The features of “a recognisable communicative event”, “a set of
communicative purpose(s)”, “understood by the members of the
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professional or academic community”, and “conventionalized” etc. are
prominent in institutional discursive practices. Studies associated with
conversation analysis initiated by Sacks (1992) also reveal how speakers’
orientation to their institutional identities underpins their verbal interaction
through which they accomplish their institutional tasks. In a similar vein,
Bakhtin says that each sphere in which langvage is used develops its own
relatively stable types of utterances and that speakers presuppose not only
the existence of the language system they are using, but also the existence of
preceding utterances, that of their own and of others (1986: 69),
emphasizing the conventionalization of institutional discursive practices.
Fairclough hence uses the technical term “configurations of genres” to
describe how speech forms develop and become conventionalized for
particular categories of activity in particular social institutions (1995: 14),
echoing Bhatia’s view that genres are socially authorized through
conventions which are embedded in the discursive practices of members of
specific institutions (1997: 360). The development of interactional
sociolinguistics provides an enormous amount of evidence for this claim by
explaining language variations i terms of mstitutional identity, saying that
institutional identity is part of the conversational context which governs
discourse strategies (Gumperz 1982). Crystal (2003; 41) says that people

hold different positions in the social structuring of a community and that:

Each position will carry with it certain linguistic
conventions, such as a distinctive mode of address, an
‘official’ manner of speech, or a specialized
vocabulary... More usually, a person learns a new variety
of language when taking up a social role — for example,
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performing an activity of special significance in a culture
(such as at a marriage ceremony or council meeting), or
presenting a professional image (as in the case of

barristers, the police, and drill sergeants).

Goodrich (1987: 145) also says:

From the perspective of discursive processes, it can thus
be argued, with some subtlety, that a nﬁaterial and
immediate feature of the subdivision of discourse into
discursive formations is to be located in the affinity
which particular discourses bear to particular institutions.
Those institutions, in turn, can then be analysed in the
multiple terms of their roles within the hierarchy of the
social organization of communication, and their ability to
appropriate specific unities or regularities of ideological
meaning for the purposes of particular socio-political and

ideological interactions, functions and effects.

Hence there exists the social authorship of specific linguistic practices
(Goodrich 1987: 145) and discursive practices are considered a reliable
marker of institutional identity.

This speech-institution relationship contributes to the understanding of
the connection between an appropriate magistrates’ speech style and the
notions of dignity and solemnity so often associated with the court. Ag
Sprague and Stuart suggest, institutional identity is one of the factors that
determine what language is appropriate to use and listeners have different
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expectations about the stylistic level suitable for different institutional
identities (2000: 215). Eckert further points out that the standard language
market is located in upper middle class institutions, while the colloquial
market is in vital and residence-based working class communities (2000;
25). Kroch (1978) who has studied standard and non-standard variations in
terms of conflicting forces of innovation and resistance further suggests that
the soctoeconomic continuum is also a continuum of linguistic practice, in
which “greater socioeconomic status brings greater resistance to change.”

Goodrich (1987: 171) says:

The sociological point is that legal discourse is embedded,
in a highly specialized and self-conscious way, in
institutions of a high social status and prominence, to
which excess or professional entry is severely restricted.
The most immediate phenomenon of “recognition” of
legality is in no sense intrinsic to the legal order — a
matter of the “internal attitude” of officials of the legal
system — but straightforwardly extrinsic. Legal discourse
is socially and institutionally authorized — affirmed,
legitimated and sanctioned — by a wide variety of highly
visible organizational and socio-linguistic insignia of

hierarchy, status, power and wealth.

Hence in Hong Kong, one may find that government officials who are
regarded as members of an upper class institution have a strong tradition of
discursive practice and deviation may be seen as a blunder. For example, the
Chief Secretary for Administration, Mr. Tang Ying-yen, used the colloquial
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expression of “SI&Z MR [fing] #E (those guys hanged around in the
street)” last year in the Legislative Council to describe a group of mainland
tourists being barred from entering a liquidated hotel, and was widely
criticized for being uneducated (Cha 2008). In the same light, the court in
Hong Kong is an institution at the upper level of the social formation and
magistrates are the subject of the court who is expected to observe the rules,
be they explicit and implicit, regarding speech style. However, as mentioned
before, magistrates sometimes do break those rules. Such violation is
socially significant because discursive practices and the social formation are
interactional, as explained by the following remark by Fairclough (1995:

19):

CDA ought in contemporary circumstances to focus its
attention upon discourse within the history of the present
— changing discursive practices as part of wider processes
of social and cultural change —~ because constant and often
dramatic change affecting many domains of social life is
a fundamental characteristic of contemporary social
experience, because these changes are often constituted to
a significant degree by and through changes in discursive
practices, and because no proper understanding of
contemporary discursive practices is possible that does

not attend to that matrix of change.

Speech style, therefore, not only reflects but induces social changes. This is
to say that in reality, discourse implies more than its communicative
meaning. It either legitimizes the social hierarchy by keeping people in
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check in their preconditioned roles in an institution or invalidates the current
social formation by breaking away from the conventional discursive
practices associated with the institution. Holtgraves says that “it is because
language use is contextually determined (e.g., one speaks formally in formal
situations) that stylistic variation can help to define (rather than just reflect)
the context” (2002: 87). Coupland and others also say that language defines
— as well as is responsive to — situations (2001: 212). Similarly, Lukes says
that although human agents in institutions operate within structurally
determined limits, they none the less have a certain relative autonomy and
could have acted differently (1977: 6 — 7). This concept is shared by
Fairclough who says that any text is part repetition, part creation, and texts
are sites of tension between centripetal and centrifugal pressures, and that
texts vary in the relative weight of these pressures depending upon their
social conditions, so that some texts will be relatively normative whereas
others are relatively creative (1995: 7). He further explains that “centripetal
pressures follow from the need in producing a text to draw upon given
conventions” and “centrifugal pressures come from the specificity of
particular situations of text-production, the fact that situations do not
endlessly repeat one another, but are, on the contrary, endlessly novel and
problematic in new ways (1995: 7). Hence the term “subject of institution”
captures, as Fairclough says, the dual roles of agent and the affected, for an
institutional subject is able to create while being constrained discursively.
The result is that the situation informs the language to use and the use of
language informs the situation, and speakers do not react passively to the
context but may actively reshape it. As Mertz contends, both presupposed
backdrops and ongoing creativity in langnage use would need to be
considered in order to achieve an adequate model of linguistic meaning and
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a thorough understanding of how we forge, rupture, and maintain social
relationships in and through language (2007: 20). With this understanding, it
follows that if magistrates use the low variety, hence unconventional, of
Cantonese in court, it may at least be theoretically construed as an
endeavour to change the current identity and power of the court and

consequently the social formation.

2.2 Speech style shifts and institutional identity
2.2.1 Audience design
The last section explains how institutional speech performance may
reinforce or subdue the social power structure on the basis that, as Hymes
says, a social institution has its own features of speech describable in terms
of settings, participants, topics and goals (1972). Since speech style refers to
linguistic features which determine how a message is said rather than what
is said in terms of verbal content (Giles and St Clair 1979), to speak in a
certain social setting mwust involve the choice of speech style. In actual
conversation, Bell observes that speakers very often shift their speech style
towards their interlocutors. Bell names this tendency “audience design”. He
attributes the design to the premise that speech style is oriented to people
rather than to mechanisms or functions: speech style focuses on the person
(2001: 141) and speakers design their style primarity for and in response to
their audience (2001: 143). During conversation, therefore, speakers
invariably experience the audience’s influence on them and shift their
speech style towards that of the audience.

In the same vein, Giles highlights the concept of the audience’s
influence on a speaker by developing his communication accommodation
theory which proposes that speakers accommodate the speech style of their

58



interlocutors n order to win approval {Giles and Powesland 1975) and this
accounts for the popularity of some low dialects. Edwards says that “it is
quite clear that some dialects attract negative evaluations, and can be seen as
socially deficient; even so, they are maintained, and speakers can have pride
in them...dialects lacking in social status often evoke high ratings on
dimensions relating to interpersonal warmth and integrity” (1985: 22). Giles
and St Clair say that the theory has incorporated ideas from
socio-psychological theories such as similarity-atiraction and social
exchange (1979: 47). The similarity-attraction theory suggests that the more
one acts like other people, the more one will be atiracted to them. Hence it
could be assumed that one will speak like one’s interlocutor in order to be
liked. Holtgraves quotes an example to support this view: “When visiting a
foreign country, we often may want our interlocutors to recognize (and
appreciate) our intention to use their native language” (2002: 87). Byrne
also says that personal similarity increases the likelihood of atfraction and
liking (1971). In communication accommodation theory, Giles dwells on the
notion of “convergence” which means a reduction of the linguistic
dissimilarities between the speaker and the audience and is “a strategy of
identification with the speech patterns of an individual internal to the social
interaction” (Giles and Powesland 1975: 156). Using convergence strategy,
a speaker makes a speech style shift to promote harmony and thus
effectiveness in communication.

Social exchange theory stresses the costs and rewards in social
interaction. It suggests that a speaker has to consider the purpose of
conversation so as to decide what to give and take in terms of speech form,
To illustrate how the theory works, Giles and St Clair say that prospective
employees would shift their accent more in the direction of the interviewer

59



than vice-versa, because of their relative needs for each other’s approval
(1979: 48 — 49). The example highlights power asymmetry and provides the
pragmatic reason for speech style shift. Holtgraves also recognises that
accommodation can be' upward (toward a more-prestigious variety) or
downward (toward a less-prestigious variety) (2002: 80) in order to achieve

the communication purpose.

2.2.2 Referee design

Bell develops referee design together with audience design in an attempt to
explain speech style shifts which could not be explained by audience design.
He defines referees as third persons not usually present at a conversation but
possessing such salience for a speaker that they influence the speaker’s
speech style even in their absence (2001: 147). It refers to occasions where
speakers shift their speech style away from their interlocutors’ and closer to
that of someone else having an influence on them. For example, students
may speak like their parents when talking to their teachers at school to
highlight their agreement with the views of their parents, and people may
talk like some celebrities in front of their friends to show support to their
idols. Bell initially sees referee design as secondary and audience design
primary in conversation, which means audience design has priority over
referee design in people’s choice of discourse strategy, but opts for an
integrated audience and referee design on revision, supporting the
proposition that audience and referees are in dynamic, constant wrestling for
the attention of the speaker during speech performance. He says that the two
designs may be concurrent, pervasive processes, rather than necessarily

treating referee design as occasional or exceptional (2001: 165).
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As in the case of audience design, Giles develops a theory parallel to
referee design called “divergence” which is a strategy of identification with
thg linguistic norms of a reference group external to the immediate situation
of conversation, with the effect of widening the social distance between the
speaker and the audience (Giles and Powesland 1975: 156). He (Giles and

St Clair 1979) says:

Given that speech style is, for many people, an important
subjective and objective clue to social group membership,
it can be argued that in situations when group
membership is a salient issue, speech divergence may be
an important strategy for making oneself psychologically

and favourably distinct from outgroup members.

Hence when talking to an outgroup member, one can mark or emphasise
one’s own institutional identity by deviating from the interlocutor’s speech
style and converging to the conventional style of one’s own institution.
Conversely, if one chooses to style shift towards an outgroup member,
“there is a loss of perceived integrity and personal (and sometimes group)
identity” (1979: 48). Holtgraves (2002: 80) provides further support on this

point:

Speech divergence, on the other hand, is viewed as a
desire to emphasize one’s identity with a reference group
that is external to the current situation. Such a motive is

most likely to be salient when communicating with
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out-group members and especially when one’s social

identity has been threatened.

It complements the theory of convergence because sometimes the strategy
of convergence fails to achieve the speaker’s purpose, for “an increase in
convergence may not be attributed to a positive intent on behalf of the
speaker, but seen instead as patronizing, condescending, threatening, or
ingratiating” (Giles and Smith 1979: 54). On the contrary, “one can imagine
situations in which the ‘right’ amount of divergence might -elicit
co-operation where convergence would not” (Giles and St Clair 1979: 63).
Giles quotes an example of a stranger entering a foreign city to illustrate the
advantage of opting for the strategy of divergence: if the stranger retains his
distinct speech, he may be better taken care of among local inhabitants
(Giles and St Clair 1979: 63). Kress’s example of “Standard English” also
supports this view. He argues that the standard language has, among
different regional dialects of English, a high status since it symbolizes a
high level of education, wealth, economic and political power, and its
speakers live within the geographical (and social and cultural) ambit of
London. He says that “anyone wishing to be identified with that group, or
aspects of it, orients their linguistic habits on those of that group” (1979:
47).

Both audience and referee designs are based on the interaction between
identity and speech performance and so people can manipulate speech form
to manage their identities. In this regard, Rockford and McNair-Knox raise
the issue of performativity in speech style, suggesting that variability can

play a role in the performance of the speaker’s institutional identity (2001:
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5). Holtgraves (2002: 87) also recognises the significance of what he calls

“impression management”:

If language is potentially informative for others in
forming impressions, then language is a resource that can
be used for managing our impressions. And so it is.
Stylistic (or within-speaker) variation makes most sense
as an attempt at impression management, an attempt to
place oneself in the most-positive light. Or as an attempt
to create more specific impressions (e.g. power and
status), or to (re)negotiate the closeness of one’s

relationship with another.

Coupland (2001: 200) contributes to the studies on such “creativity” of the
speaker with the notion of “identity management” which he says is the

result of the speaker’s self-evaluation:

It is equally likely that the designing of acts of linguistic
display would be geared to the speaker’s self-perceptions,
projecting various versions of his or her social and
personal identity, with different degrees of confidence
and plausibility. Since we are continual, if often rather
unsuccessful, reflexive monitors of our own
self-projections, it is also necessary to theorize display as
potentially a self-directed sociolinguistic activity. In just
the way that we might admit to designing our dress and
appearance for own benefit (albeit monitored through the
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perceptions of others), so we can think of our
speech-style choices as being oriented to our own

self-evaluations.

This illustrates the significance of identity management: to project the
desired images informed by self-evaluations. In his 1985 study, for example,
Coupland finds that one subset of phonological variables in a Cardiff DJ’s
broadcast talk projects an image of personal competence/incompetence for
humorous effect, while another set projects degrees of community affiliation.
La Page takes the same stance and suggests that a speaker’s choice of
expressions is “an act of identity towards an audience” (1980: 13) and that
“each individual creates for himself patterns of linguistic behaviour so as to
resemble those of the group or groups with which from time to time he
wishes to be identified” (McEntegart and Le Page 1982: 105).

In reality, speech convergence and divergence may take turns during
conversation for identity management purposes. In his research on
law-enforcement — community relations, Giles says that in the profession of
police officers, great value is placed on sociolinguistic flexibility and
accommodative practices to the extent that police officers should show
caring, empathy, and respect (convergence), but also induce compliance and
express their authority (divergence) (2001: 217). This sheds light on

magistrates’ discursive strategies in court to be discussed in later chapters.

2.3 Institutional discursive practices and power struggle

Van Dijk says that “ideologies are the cognitive counterpart of power” and
“discourse is needed in the reproduction of the ideologies of a group”
(1997b: 7). Discursive practices are not only identity-specific but also

64



ideologically encoded, and the dominant ideology and the dominant
discursive practice maintain each other. Fairclough says that “in the process
of acquiring the ways of talking which are normatively associated with a
subject position, one necessarily acquires also its ways of seeing, or
ideological norms” (1995: 39). Hence “ideology” refers not simply to the
beliefs of individuals, but rather to the process by which all social actors
develop particular identities and hold a particular world view (Mumby and
Clair 1997: 183). The social power structure relies on its dominant ideology
for maintenance, for every structure has its supportive ideology which
occupies the dominant position among conflicting ideologies co-existing in
it. As “ideologies arise in class societies characterized by relations of
dominance” (Fairclough 1995: 82), ideological hegemony is also present in
every social institution with members of different classes. The dominant
ideology is the belief which forms the basis of cognition of members of
different classes in an institution. It serves to coordinate social practices of
them so as to perpetuate their dominant position as an institution (Van Dijk
1997b: 26). In the context of the court system, the dominant ideology of the
legal professionals coordinates, or controls, the discursive practices of
judges in order to maintain its dominance within the system. This process of
reinforcement keeps repeating and naturalizing itself since “every
established order tends to produce (to very different degrees and with very
different means) the naturalization of its own arbitrariness” (Bourdieu 1997:
164). Once the dominant ideology of an institution “naturalizes™ iiself, its
related discursive practices will be, as Fairclough says, accepted as
non-ideological “common sense” or “a neutral code” (1995: 27 & 34),
rather than in the interest of any class of membership (1995: 35). However,
ideologies of an institution are pluralistic and the extent of plurality depends
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on factors like the balance of power between members of different classes in
the institution. Fairclough explains that if there is a balance of power,
namely non-dominant classes are relatively powerful, pluralism is likely to
flourish. The same is true if the institution is less integrated, or more
autonomous, even though non-dominant classes are relatively powerless
(1995: 40). An institution, therefore, may have a number of ideological
formations with different degrees of power, manifested in the same number
of corresponding discursive practices, struggling for control of the
institution. As Mumby and Clair say, an institution’s politics are often
exercised through the discourse of its members (1997: 183). Since the
dominant ideology and discursive practices are the result of continuous
negotiations between different ideologies and discursive practices in the
institution, hegemony is unstable and dominance always challenged.
Changes in institutional speech style will follow once new power relations

are in place. On this basis, Fairclough (1992b: 48) comments:

Appropriateness models in sociolinguistics or in
educational policy documents should therefore be seen as
ideologies, by which I mean that they are projecting
imaginary representations of sociolinguistic reality which
correspond to the perspective and partisan interests of one

section of society — its dominant section.
Conceptually, an institutional structure symbolised by a standard practice of
discourse can be established or displaced by means of “technologization of

discourse” which Fairclough (1995: 102) explains as follows:
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Technologization of discourse is a process of intervention
in the sphere of discursive practices with the objective of
constructing a new hegemony in the order of discourse of
the institution or organization concerned, as part of a
more general struggle to impose restructured hegemonies

in institutional practices and culture.

The concept of power struggle underlies the proposition that power
structures may be created, maintained and destroyed by acts of power
(Lukes 1977: 9). The process could be initiated by the subjects of the
institution for enhancing the effectiveness of interaction with chients and/or
public or for projecting the desired image of the institution through
redesigning the discursive practices. It is in this light that Fairclough says
that discursive practice is a facet of struggle which contributes in varying
degrees to the reproduction or transformation of the existing order of
discourse, and through that of existing social and power relations. He quotes
the political discourse of Thatcherism as an example, showing how
traditional conservative, neo-liberal and populist discourse elements were
brought into a new mix, materializing the ideological project of
restructuring the hegemony of the bourgeoisie in new economic and
political conditions (1995: 77), and hence discursive practices are
ideologically invested to different degrees in so far as they contribute to
sustaining or undermining power relations (1995: 82). The tendency for
apparent power symmetry, symbolized partly in the conversationalization of
public speeches, is a feature of technologization of discourse today and with
impact on social power relations. As will be elaborated in later chapters, it is
the difference in ideology that underlies the disparity between the
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aspirations for and practices of the use of Cantonese in court and the debate

on magistrates” speech style reflects this struggle for ideological hegemony.

2.4 Speakers’ awareness of the significance of speech performance

Not only magistrates who use colloquial Cantonese in court are criticized.
Eckert (2000: 13) observes that the use of adult colloquial expressions like
“dude” by children attracts adult sanction, and associated with it is the issue
of control, an issue of social power relations. Hegemony dictates that certain
words are allocated for use by a certain class and violation of the rule
induces penalty. Eckert (2000; 13) also finds that standard and non-standard
can be foregrounded quite early on among children in elementary schools,
and standard-speaking kids who thus linguistically resemble teachers are
viewed as having certain alliance with adults. This proves that speech style
is identity sensitive and affiliation with groups or institutions can be
perceived through speech style, even without the knowledge of the speakers
concerned. Fairclough and Wodak have also observed that documentaries
on the “Third World” consistently position the poor in developing countries
as objects of transitive verbs and never as subjects of such verbs, and this
may contribute to the construction of the poor in the text as passive victims,
rather then a struggling mass (1997: 263). Hence the choice of a
grammatical form is socially meaningful and it illuminates how ideology is
reflected or manipulated through linguistic means. However, one typically is
not aware of such a process, for norms are just taken as norms or necessary
skills required for achieving a certain status in the institution, naturalizing
the process and making its ideological implications opaque for institutional

subjects. As Mertz (2007; 19) says:
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Here, then, is a meeting place for individual creative
language usage and socially shared structuring of
language, at a level that is deeply cuttural and only
partially available to conscious awareness. How
intriguing it is that so many of the key political and ritual
discourse forms in other cultures can structurally mirror,
in very subtle and complex ways, the very model of

society or language that they attempt to reinforce.

Fairclough also says, “Metaphorically speaking, ideology endeavours to
cover its own traces” (1995: 44), and identity bearers may not be able to see
how their speech performance impacts them. The opinion of an interviewee
in the research, Professor Sin, represents such an instance. The problem is,
as this research shows, whether magistrates are aware of the implications of
their speech performance or not, they have to deal with them. Judges should,
therefore, be trained on identity management in terms of speech knowledge
and performance, which will be the topic of Chapter 7. The bottom line is,
as Fairclough says, hegemonic struggle in discourse affects not only the
ideology of the institution where it takes place but that of the social

formation (1995: 94).

2.5 Conclusion

Social contexts govern individual as well as institutional identities and their
corresponding speech style variations. Conversely, the manipulation of
power and identity through speech style shapes the social contexts. The
ongoing interaction between different linguistic forces generates a complex
and dynamic framework which will guide the analysis of the aspirations for
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and practices of legal speech style. First of all, the methodology for the

study will be discussed in the next chapter.
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Chapter 3  Methodology

This chapter explains the research design, including research methods and
data gathering and analysis strategy, and how it relates to the research
questions (see page 7 in Chapter 1) and guiding theories. The researcher’s
interest and belief in the study is also included so as to shed light on the

significance of the research.

3.1 Personal interest and belief in the research

Researchers need to reveal how they manage the subjectivity inherent with
the research paradigm (Holliday 2002: 47). Any personal belief
underpinning the research will be the starting point of the research design.
As mentioned in Chapter 1, the success of Hong Kong relies on the common
law system. The courts of Hong Kong are of high repute; judges are highly
respected. If the status quo needs to be retained, the local courts and judges
need to continue enjoying their respectable social status. As language is one
important carrier of social identity, the debate over the Cantonese speech
style of judges is certainly an issue not only for legal professionals but for
all Hong Kong people. From time to time, magistrates are criticized by their
senior colleagues for using a speech style detrimental to the image of the
court as shown by the research judgments. As a teacher of legal language, [
am aware of the significance of the speech style of judges in courtroom and
am interested in discovering how the appropriateness of legal language is
defined. As Mertz says, recent research has shown that legal language plays
a crucial, nontransparent role in mediating social conflict, social change, and
the distribution of power in societies (2007 29). Hence questions Iike how
social structure affects language use and vice-versa will lead to reflection on

71



the arguments for and against the standardization of legal Cantonese, a
standard speech sﬁyle appropriate to the identity of judges and the court. My
belief is that such a standard will help maintain the social identity and power
of judges and the court system. The image of judges and the court, after all,
will impact how people see them as an authority of justice. I hope, through
this revelatory research, legal professionals will be more aware of the
significance of legal Cantonese and there will be policy actions: the
judiciary and universities will implement necessary measures in promoting

the use of legal Cantonese by judges and law students.

3.2 The research perspective, approach and rationale

Since the research focus on the relations between the speech style and the
social identity and power of magistrates, its takes a qualitative perspective
which, according to Merriam and Associates (2002: 3 — 4), underlies the
idea that meaning is socially constructed by individuals in interaction with

their world:;

The world, or reality, is not the fixed, single, agreed upon,
or measurable phenomenon that is assumed to be in
positivist, quantitative research. Instead, there are
multiple constructions and interpretations of reality that
are in flux and that change over time. Qualitative
researchers are interested in understanding what those
interpretations are at a particular point in time and in a

particular context.
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As Flick says, qualitative research is of specific relevance to the study of
social relations (2009: 12) and is “oriented towards analyzing concrete cases
in their temporal and local particularity and starting from people’s
expressions and activities in their local contexts” (2009: 21). It can be used
to research about persons’ behaviours, organizational functioning and
cultural phenomena (Strauss and Corbin 1998: 11} and represents and effort
to understand situations in their uniqueness as part of a particular context
and the interactions there (Patton 1985:1). In this research, the qualitative
method serves to discover the social meaning of magistrate’s speech style
within the theoretical framework of the research in the context of Hong
Kong, arriving at both the description of and the explanations for the issue.
A basic interpretative qualitative research was then conducted. As
Merriam and Assoclates point out, in a basic interpretative qualitative
research, concepts or theories are drawn upon to frame the study, and data
are collected through observations, interviews or document analysis. The
analysis of data involves identifying recurring patterns (presented as
categories, factors etc.) and the interpretation of the findings will be the
researcher’s understanding of the phenomenon of interest under the

guidance of the research theory (2002: 38 ~ 39):

In summary, all qualitative research is interested in how
meaning is constructed, how people are make sense of
their lives and their worlds. The primary goal of a basic
qualitative study is to uncover and interpret these
meanings. The inquiry is always framed by some

disciplinary-based concepts, model, or theory...
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On the basis of the personal belief and methodology outlined above and
the relevant literature in sociolinguistics, a linear model of the qualitative
research process (Flick 2006: 98) was elaborated. The theory of social
power relations (Fairclough 2001), complemented by the theories of speech
style shift (Bell 1984 & 2001), forms the theoretical framework guiding the
research design. The theories serve to explain the discrepancy between the
legal professionals’ aspirations for and the magistrates’ practices of
Cantonese in the courtrooms in terms of speech style, revealing the
arguments for and against the standardization of legal Cantonese. For
sampling purpose, three trial cases were selected as samples and their
transcripts sought for analysis, along with the field notes of 11 trials and
four judgments. In general, the use of samples is the preferred strategy when
“how” or “why” questions are being posed, when the investigator has little
control over events, and when the focus is on a contemporary phenomenon
with some real-life context (Yin 1989: 1). This research describes the
judges’ speech style (the “how” question) and explains the rationale for the
arguments for and against such a speech style (the “why” question). The
research, therefore, falls within the ambit of both “descriptive” and
“explanatory” qualitative studies. Literal replication is arrived at through the

use of multiple samples as justified by Yin (1989: 51):

Any use of multiple-case designs should follow a
replication, not a sampling logic... The cases should
serve in a manner similar to multiple experiments, with
similar results (a literal replication) ... predicted

explicitly at the outset of the investigation.
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3.3 The research significance to sociolinguistic theories

As suggested by Marshall and Rossman (2006: 43), a researcher should
identify some gaps in previous research. This study will fill such a gap
between the current argument over judges’ speech style and the theories of
sociolinguistics concerning language, identity and social power relations.
Previous studies on legal language have centred on technical details like the
use of and-prefaced questions by counsels in proving that the technique
serves to disguise inconsistency between questions to construct speech trap
for the defendant (Heritage and Sorjonen 1994: 3 — 4) or turn-taking in the
form of question-answer sequences in trials in showing the local
management of interaction by participants (Atkinson and Drew 1979,
Philips 1984). The scope of these studies is confined within the courtroom,
between the subjects (judges) and the clients (defendants) or among the
clients {counsels/defendants), with the relationship between the “micro”
domain of legal discourse and the “macro” domain of society left
unexplored. It is therefore the aim of this research to investigate how social
power relations bear their significance on judges’ speech style and
vice-versa. The Hon. Griffin B. Bell, U.S. Court of Appeals for the Fifth
Circuit says that style must be regarded as one of the principal tools of the
judiciary and thus deserves detailed attention and repeated emphasis (1996).
I would argue the speech style of judges in the courtroom is more important
a tool to the court than the writing style of, for example, judgments because
it is the judges’ actual words in courts that create the court realities. By
revealing the significance of the judges’ speech style in relation to social
formation, more attention will be brought to the development of legal
Cantonese in the local context because, as Fairclough and Wodak say, both
the ideological loading of a particular way of language usage and the power
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relations which underline them are often unclear to people until they are
made visible through critical analysis (1997: 258). This research will give
judges’ speech style a social meaning in Hong Kong hitherto neglected and
put the debate over legal language on a new theoretical basis.

From a wider perspective, this study enhances the generalizability of the
research theories to issues on language, identity and social power relations,
providing insights into the nature and use of language in relation to society,
echoing the view that the goal of a qualitative study is to do a “generalizing”
analysis (Lipset, Trow and Coleman 1956: 419 — 420). As mentioned in
Chapter 1, the prosperous mass media also contributes to multilingualism in
Hong Kong and helps promote a rich mixture of all languages and their
varieties including code-mixing which becomes nowadays the repertoire of
the average Hong Kong bilinguals (Li 1996: 153). Hence Luke observes that
there is a group of bilinguals in Hong Kong who can be called “linguistic
middlemen” and who can use Cantonese, both its high and low varieties,
and English with ease, and their language competence enables them “to
utilize more fully the social meanings that are associated with code choices
in the community” (1998: 150). Legal professionals are arguably members

of this group. As Pennington (1998: 30) says:

bilingualism acquires a new meaning over time. It starts
from necessity to become more of a symbolic act, as the
two languages are increasingly juxtaposed, no longer in
different speakers and contexts, but within the same
speakers and contexts. This transition suggests that the
directién of development in language use in Hong Kong is
from more of an expedient type of motive for use of
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English to more of an orientational one, from more of a
linguistic one to more of a social one, from more of a
requirement to more of a choice, from an imposition or a

superposed variety to an “act of identity”.

On this basis, how Cantonese replaces the traditional legal language of
English in Hong Kong and becomes a high language used by legal
professionals also underlines the relationship between language, identity and
social changes. The research, therefore, aims to generalize the theoretical
proposition that social power relations play a dominant role in the identity
management and in turn the speech style of institutional members. Flick
says that “to increase the theoretical generalization, the use of different
methods (triangulation) for the investigation of a small number of cases is
often more informative than the use of one method for the largest possible
number of cases” (2006: 138). Through data triangulation and literal
replication for this study, the research theories will be expanded by their
application to a new situation, namely the Hong Kong courtrooms,

providing another aspect of meaning for them.

3.4 Data gathering and analysis

3.4.1 The research context and participants

As mentioned above, there are news reports covering criticisms on
magistrates’ speech style in recent years and they seem to be carrying a
message: some magistrates’ speech style is problematic and hence there is a
need for the standardization of legal Cantonese. Since the research focus is
to describe and account for magistrates’ speech style and to discover the
arguments of legal professionals on legal Cantonese, legal professionals
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including magistrates as listed out in the following sections will be the
participants of the research. They will offer their opinion on the aspirations
towards magistrates’ speech style and show the magistrates’ practices of

spoken legal Cantonese in the courtrooms.

3.4.2 Data gathering

Some techniques like gathering data by means of interviews and
observations are normally associated with qualitative methods (Strauss and
Corbin 1998: 11; Merriam and Associate 2002: 6). Taking into account the
necessity of scrutinizing the course materials on Cantonese skills for
magistrates and law students and other documentary evidence, the research

utilises the following multiple sources of data:

(1) Direct courtroom observation

The speech styles of six local magistrates whose trial language is
Cantonese at the Tsuen Wan Magistracy (four magistrates) and the
Shatin Magistracy (two magistrates) were observed in this research for
a total of 110 hours covering the period from 29 Jan 2004 to 29
September 2006. At the end of the observation, empirical data from 14

trials involving these six judges were selected for a qualitative study.
Direct courtroom observation was felt to be the most appropriate
method to gather data about the features of Cantonese used by
magistrates and how they differ from the legal professionals’

aspirations.
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(2) Expert interviews
One magistrate, one high court judge, one retired court interpreter,
one university teacher, one barrister and seven university law students

were interviewed. These interviews aim to explore:

- the beliefs of legal professionals about the importance and
the key features of legal Cantonese in the courtrooms
- the education legal professionals receive in legal Cantonese

- how might the legal Cantonese education be improved

To protect them from any possible risks, the names of the interviewees
are fictitious and certain information like their working experience was not
included in the dissertation. Confidentiality is particularly important for the
two judges who may have to face possible pressure from the judiciary if
their names are disclosed. Ethical considerations for the research were

explained in Section 3.5 below.

(3) Documentary analysis
This data gathering exercise aims to provide a triangulated approach

to other data concerning the research questions.

(a) Judgments
Four judgments involving three magistrates showing high court
judges’ criticisms on magistrates’ speech style during the period of
2001 — 2007 were used to provide additional data and support to the

findings of courtroom observation and expert interviews.
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(b) Website data
One website on the speech style of one magistrate was used to

provide additional data to the findings of courtroom observation.

(c) Course materials on Chinese skills for judges and law students from

the judiciary and two lawyer training universities

The data triangulation approach using these sources of data is adopted to
provide multiple measures of the same phenomenon. It improves the quality
of qualitative research by extending the approach to the issue under study
(Flick 2009: 405). In Yin’s words, it develops “converging lines of inquiry”
which lead to more convincing and accurate conclusions (1989: 92). As the
diagram below shows, the triangulation develops connecting lines of inquiry

and produces a better informed analysis of the phenomenon (Geertz 1993:

G).
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.en < . Documents
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Figure 3.1 Data triangulation in the research
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The method of triangulation adopted in this research is referred to by
Denzin {1989 237) as “data triangulation”. It is the use of different data
sources to verify a certain proposition. Furthermore, triangulation of
different methods or data sorts allows a principal surplus of knowledge. It
produces knowledge on different levels, which means they go beyond the
knowledge made possible by one approach and thus contribute to promoting
quality in research (Flick 2009: 445). For example, features of magistrates’
speech style were identified in courtroom observation, but it is with the data
from other sources such as expert interviews and documents that an
explanation for their formation could be developed. Likewise, the
theoretical proposition that language of the mass media play a part in the
speech performance of magistrates will be no more than a reasonable guess
if not substantiated by expert interviews and courtroom observation. The
interpretative enrichment is made possible as different data sources address
different levels of the problem: courtroom observation for practice/
interaction, expert interviews for professional expert knowledge (in which
the interview with magistrate also carries subjective knowledge), course
materials for documentary evidence etc. and contribute to a better informed

analysis. As Kalof, Dan and Dietz (2008: 136 — 137) point out:

Each additional method that is used to address a
particular research question provides another way of
looking at a problem and can help offset the limitations
of any one approach. A multi-faceted perspective
contributes to a richer, more complete understanding of
the social world.. Mixed methods can also give us
greater confidence in our findings...If we use multipie
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methods and they reveal similar information, we can be

more confident in our conclusions.

The following gives the details of how data from different sources were

gathered and analyzed:

3.4.3 Direct courtroom observation

Observation here may also be referred to as “field study” as it is used as a
data gathering tool in conjunction with interviews (Merriam and Associates
2002: 13). It represents a firsthand encounter with the phenomenon under
study rather than, for example, a secondhand account obtained through
interview. It enables the researcher to find out how something factually
works or occurs (Flick 2009: 222). As Merriam and Associates point out, it
is the best technique when an activity or event can be observed directly or
when participants are not able or willing to discuss the phenomenon under
study (2002: 13). In the research, courtroom observation is essential since it
is the magistrates’ speech style in a courtroom setting, as opposed to
maéistrates’ speech style outside courtroom, which is the phenomenon
under study. Hence courtroom observation is the only opportunity for the
collection of relevant data (unless the researcher is one of the participants in
the trial concerned). In this regard, non-participation observation was
conducted so that data could be collected from a natural situation where
behaviours and interaction continue as they would without the presence of a
researcher, uninterrupted by intrusion (Adler and Adler 1998: 81). This kind
of observation is also known as naturalistic and direct observation (Kalof,
Dan and Dietz 2008: 114 — 115). Although in the courtroom setting the
researcher as a sit-in could be noticed by the presiding judge of the trial, the
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presence of audience in the courtroom is a natural occurrence for judges and
hence does not cause additional disturbance to them, hence unobtrusive. For
the practice of observation, the following items suggested by Spradiey
(1980), Denzin (1989) and Adler and Adler (1998) had been taken into

consideration:

(1)  The selection of the setting most relevant to the phenomenon under
study.

(2)  The selection of the information to be recorded and the recoding
protocol in the observation.

(3)  The selection of the end date of the observation process.

The following sections illustrate how these items were taken into account in

the research.

3.4.3.1 Site selection

As mentioned in Chapter 1, a few reasons account for the decision in
choosing magistrates among judges of different levels for the study. The
first reason is that all criticisms regarding speech style are on magistrates.
Hence the research should start from this reality. The second reason, closely
related to the first one, is about the chances of discovery. Nowadays,
Cantonese as a trial language is mainly used in magistrates’ courts as
illustrated in Chapter 1. Hence, for example, in the Court of Final Appeal, as
Chief Justice Mr. Andrew Li says, “the opportunity for using Chinese... is
likely to be limited, since cases which reach the final court usually involve
complex questions of law which require substantial reference to precedents
from other common law jurisdictions which are in English” (1997). In fact,
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Magistrates are the forerunners in using Cantonese as the trial language. The
judiciary started to implement the policy of using Cantonese at magistracies
in 1974. It follows that magistrates generally have accumulated more years
of practical experience in using Cantonese than judges of other courts, and it
is believed that the problems they present will be more deep-rooted and
revealing. This view is also supported by Jenkins who observes that
non-conforming behaviour, or deviance, may come most easily to those
whose group membership is secure in the mainstream (2004: 125). The third
reason is that magistrates' courts handle the majority of cases in Hong Kong
and any problems with their speech style are of more immediate relevance

to the general public compared with judges at other levels.

3.4.3.2 Data capturing method

The production of reality in texts starts with the taking of field notes (Flick
2009: 297). Since it is not permitted to tape record or video the court
process, notes were taken to record the speeches of magistrates. While it is a
general rule that field notes should be made as immediately as possible, it is
not the case in this research, though this could possibly be done with prior
application for approval from the judges. Instead, all field notes were jotted
down after each session of observation which lasted from half an hour to
around two hours, in line with Lofland and Lofland’s recommendation that
notes should be made right after field contact (1984: 64). This is to avoid
possible interference to magistrates if they know their performance is under
surveillance. The worst case could be that magistrates may change their
usual speech style which is the research focus, thus violating the

fundamental principle that “qualitative researchers are concerned with how
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people think and act in their everyday lives” (Taylor and Bogdan 1998: 8).

Loftland and Loftland (1995: 90) also point out:

If you are a known observer, the observed are already
well aware of being observed. You need not increase any
existing anxieties by continuously and openly writing
down what you see and hear. Rather, jot notes at

moments of withdrawal and when shielded.

Kalof, Dan and Dietz (2008: 118) echo this principle:

In a natural setting, we must take notes in an unobtrusive
manner to disturb the setting as litile as possible. It
would be distracting to group members if we were
constantly frantically writing notes on paper; we would

also miss things when doing so.

The last remark spells out another reason for not taking notes on the spot:
writing cannot be as fast as speaking and the subsequent utterance of a
magistrate will be lost if the current one is to be written down at once. The
result is that mental notes were relied on during observation and written
down immediately after observation. To maintain order in the field notes so
that they could be used any time with comprehensive information,
background information of the trials observed needs to be included in the
field notes, and Rasmussen, @stergaard, and Beckmann further claim that on
all field notes there must also be a note of where, when and by whom they
have been written (2006: 99). These requirements were met through the use
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of a note sheet derived from the daily cause list on the website of the
judiciary, so that the particulars of the observed trials could be found on the

same page of the field notes:

Tsuen Wan Magisiracy Date: 8 September 2004
Offence: Theft
Magistrate: Mr. LEE Ka-chai

Field notes:

Figure 3.2  Format of field notes

Strauss and his colleagues point out that note taking presents a number of
problems involving discrimination as well as the researcher’s interpretation
(1964: 28 — 29). Data collection in observation, therefore, needs to be
guided by the research theory so that the researcher’s interpretation of the
data is framed. During the observation period, relevant words or utterances
meaningful to the research were jotted down on the note sheets. As Spradiey
points out, a condensed account in single words or sentences taken from the
field could be a form of field notes for documentation (1980: 69) and Flick
also says that researchers should be led in their decisions by the rule of
economy: record only as much as is definitely necessary for answering the
research question (2009: 298). While field notes were jotted down
throughout the observation period, both of the pilot and of the focused
observation, the functions of field notes developed as the observation
progressed. Such a process, which leads to better informed observation, is

described by Marshall and Rossman (1999: 107):
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The value here [in the early stage of observation] is that
the researcher is able to discover the recurring patterns of
behaviour and relationships. After such patterns are
identified and described through early analysis of field
notes, checklists become more appropriate and context
sensitive. Focused observation then is used at later stages

of the study...

Field notes, in this way, contributed to the formation of themes to be used as
a checklist to inform ensuing observation, sampling for applying for trial
transcripts and data coding. The following section gives an account of how

observation was carried out in the data collection process.

3.4.3.3 From pilot to data sampling

The observation process covered the period from 29 January 2004 to 29
September 2006. It started with a pilot aiming at progressive focusing,
Owing to time constraints as I was working full time at the Chinese
University of Hong Kong in Shatin and living in Tsuen Wan during the pilot,
I went to the two magistrates’ courts there, the Tsuen Wan Magistracy and
the Shatin Magistracy, for observation, a realization of the tactic of
convenience suggested by Patton (2002). The number of judges observed
was, however, larger than the number of magistracies because there were
eight courts in each magistracy and more than ten magistrates sit on these
courts, among whom six specializing in Cantonese trials were the targets for

observation. These magistrates are;
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(1) Mr. Justice Lee Wai-chi
(2) Ms. Justice Chu Yin-fong
(3) Mr. Justice Lee Ka-chai
(4) Mr. Justice So Man-lung
{5) Mr. Justice Douglas Kwok

(6) Mr. Justice Chan Kam-cheung

I went to the two magistrates whenever I did not have office commitments
during weekdays, for courts were closed in weekend. Usually I went to a
courtroom for a morning or afternoon, each time for about 2 hours. If the
trial being observed ended early, I would enter another courtroom to
observe another trial. Besides observing the speech style of magistrates, I
also focused on the courtroom environment like the seating arrangement and
courtroom procedures. For three months during the period of January —
March 2004, a total of about 30 hours was spent on observing 20 sessions of
trial covering an array of crimes including theft, littering, fighting, careless
driving, burglary and indecent assault. Among them, 12 sessions involving
Mr. Justice Lee Wai-chi and Ms Justice Chu Yin-fong were observed at the
Shatin Magistracy and eight sessions involving the other four judges
observed at the Tsuen Waﬁ Magistracy. These 20 sessions excluded partly
observed ones which I gave up observing once I found that they could not
possibly give any new data. Such cases are those with a guilty plea where
the standard procedures were quickly rushed through and the defendants
convicted, and, compared with other trials, the magistrates seldom spoke.
From the analysis of these 20 sessions of trial, several features of
magistrates’ speeches pertinent to the current debate on legal Cantonese
were discovered and they became the coded themes to guide further data
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collection and for categorization of data presented in Chapter 5. The coding
process is further explained in the next section.

April 2004 — September 2006 was a period of focused observation
guided by the themes developed in the above pilot. Since I lefi the Chinese
University of Hong Kong in August 2004 and took up a full time
appointment at the Hong Kong Examinations and Assessment Authority
where I stayed until August 2006, it followed that I no longer enjoyed the
convenience of traveling to the Shatin Magistracy, and I had to apply for
leave in weekdays to attend trials at the Tsuen Wan Magistracy. The
observation process was adversely affected. During the period,
approximately 80 hours were spent in courtroom observation. Time was
more effectively utilized. I was, thanks to the pilot, more sensitive to judges’
speech performance and would leave the courtroom as soon as I foresaw the
magistrate would give little new data. 40 sessions of trial at the Tsuen Wan
Magistracy involving the above four judges were observed as at 29
September 2006 when the observation process reached an end because
representativeness and exhaustiveness of the features of magistrates’ speech
style were confirmed. According to Glaser and Strauss (1967), this is the
point of theoretical saturation where the data become repetitive without
giving further knowledge. The field notes, like in the pilot, were then
analyzed and categorized under the developed themes and became the
database for the whole research. The following field notes from the pilot and
the focused observation, provided in full in Chapter 5, were used for the

research:
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Field notes 1:

Date: 29 January 2004
Offence; Theft

Judge: Mr. Justice Lee Wai-chi
Court: Shatin Magistracy

In this trial, the magistrate spoke in a casual style with mixed-code.

Field notes 2:

Date: 5 February 2004

Offence: Theft

Judge: M., Justice Lee Wai-chi

Court: Shatin Magistracy

In this trial, the magistrate spoke in a casual style with mixed-code and

colloquial expressions.

Field notes 3:

Date: 12 February 2004
Offence: Careless driving
Judge: Ms. Justice Chu Yin-fong
Court: Shatin Magistracy

In this trial, the magistrate spoke with mixed-code.

Field notes 4:

Date: 20 July 2005

Offence: Theft

Judge: Mr. Justice Lee Ka-chai
Court: Tsuen Wan Magistracy
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In this trial, the magistrate used formal speech style.

Field notes 5:

Date: 1 September 2006

Offence: (A) Infringing copyright and (B) Breach of condition of stay
Fudge: Mr. Justice Lee Ka-chai

Court; Tsuen Wan Magistracy

In this trial, the magistrate used formal speech style.

Field notes 6:

Date: 1 September 2006
Offence: Theft

Judge: Mr. Justice Lee Ka-chai
Court: Tsuen Wan Magistracy

In this trial, the magistrate used formal speech style.

Field notes 7:

Date: 8 September 2006

Offence: Careless driving

Judge: Mr. Justice So Man-lung

Court: Tsuen Wan Magistracy

In this trial, the magistrate spoke in a casual style with mixed-code and

colloquial expressions.

Field notes 8:
Date: 8 September 2006
Offence: Careless driving
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Judge: Mr. Justice Douglas Kwok
Court: Tsuen Wan Magistracy

In this trial, the magistrate spoke with mixed-code.

Field notes 9:

Date: 15 September 2006
Offence: Careless driving
Tudge: Mr. Justice So Man-lung
Court: Tsuen Wan Magistracy

In this trial, the magistrate spoke in both formal and informal styles.

Field notes 10:

Date: 18 September 2006
Offence: Possession of poison
Judge: Mr. Justice Douglas Kwok
Court: Tsuen Wan Magistracy

In this trial, the magistrate spoke in both formal and informal styles.

Field notes 11:

Date: 29 September 2006
Offence: Indecency in public
Judge: Mr. Justice So Man-lung
Court: Tsuen Wan Magistracy

In this trial, the magistrate spoke in both formal and informal styles.

From all the field notes, sampling was needed so that a few cases could be
singled out for a detailed investigation. As Patton says, the sampling
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strategy begins as a search for information-rich cases to study individuals
who manifest the phenomenon intensely (1990). Hence, theoretical
sampling was used to select cases according to their potential of expanding
the guiding theories, and three cases which matched with the developed
themes most, which means they are the most information-rich cases, were
selected.

The next step was to apply for the transcripts of the selected three cases
from the courts. Among these three cases, two were heard by the same judge,
Mr. Chan Kam-cheung, and one by another judge, Mr. So Man-lung. These
transcripts are verbatim accounts of the actual words spoken at the trials,

hence free of the researcher’s interference.

Transcript 1:

Date: 12 September 2005

Offence: Littering in a public place
Judge: Mr, Justice Chan Kam-cheung

Court: Tsuen Wan Magistracy

Transcript 2:

Date: 4 August 2006

Offence: Fighting in a public place
Judge:  Mr. Justice Chan Kam-cheung

Court: Tsuen Wan Magistracy

Transcript 3:
Date: 15 September 2006
Offence: Indecent assault
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Judge: Mr. Justice So Man-lung

Court: Tsuen Wan Magistracy

3.4.3.4 Data analysis

Since the research focuses on judges’ speech style and not on the formal
procedures like turn-taking and closing patterns of speech normally
associated with conversation analysis (CA) (Marvasti 2004: 102 — 107), it is
necessary to identify another presentation framework suitable for style
analysis. As Yin says, data analysis is the most difficult stage of doing
qualitative research (1989: 125). Field notes from observation and the
contents of trial transcripts need to be analyzed and reconstructed into texts
before they give meaning to the research. It is at this stage that another

reality is created. Flick (2009: 303) says:

This substantiation of reality in the forms of texts is valid
in two aspects: as a process that opens access to a field
and, as a result of this process, as a reconstruction of the

reality, which has been transformed into texts.

He also points out that the construction at the stage of data analysis should
be, as mentioned above, guided by the research theory and involve
analyzing and breaking down the data into a structure — the rules according
to which it functions, the meaning underlying it, the parts that characterize it.
Texts produced in this way construct the studied reality in a theory-backed
and structured way as empirical materials for interpretative procedures
(2009: 303). To achieve this construction, the following approach for data
analysis based on Yin (1989) was adopted:
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(1) Employing the general analytic strategy of relying on the theoretical
propositions of the research.

(2) Using the specific analytic technique of pattern matching.

(3) Coding data of different patterns into different categories

(4) Provide theoretical explanations for coded data

Data analysis should start with a general analytic strategy, for it vields
priorities for what to analyze and why (Yin 1989: 102). For the research, the
first step was to adopt a general strategy which was informed by the
theoretical propositions of the research because the research questions and
design, including the data collection methods, were based on these
propositions. The theoretical orientation should, therefore, guide the data
analysis. This is in fact a continuation of the theory-driven process which
governs the entire research, through data collection to the stage of data
analysis and interpretation. For studies based on qualitative methods, data
analysis often begins during the data collection stage (Rasmussen,
(stergaard, and Beckmann 2006: 109; Grbich 2007: 30). Schatzman and

Strauss (1973: 109 ~ 110) describe the process thus:

Our model researcher starts analyzing very early in the
research process. For him, the option presents an analytic
strategy: he needs to analyze as he goes along both to
adjust his observation strategies, shifting some emphasis
towards those experiences which bear upon the
development of his understanding, and generally, to
exercise control over his emerging ideas by virtually
simultanecus “checking” or “testing” of these
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ideas...Probably the most fundamental operation in the
analysis of qualitative data is that of discovering
significant classes of things, persons and events and the
properties which characterize them. In this process,
which continues throughout the research, the analyst
gradually comes to reveal his own “it’s” and “because’s™
he names classes and links one with another, at first with
“simple” statements (propositions) that express the
linkages, and continues this process until his propositions

fall into sets. ..

The analytic strategy has a filtering effect because the theoretical
propositions “helps to focus attention on certain data and to ignore other
data” (Yin 1989: 104). This is particularly conducive for the research as
theoretical propositions about causal relations — answers to “how” and
“why” questions — can be very useful in guiding qualitative analysis in this
manner (Yin 1989: 104), and both CDA and audience and referee designs,
as explained in Chapter 2, belong to theoretical propositions about causal
relations, namely the relations between speech style, people present and
absent in the conversation setting, and social power structure.

With the application of this general analytic strategy, only certain
episodes of the text relevant to the above research theories were singled out
for input into the second stage. The process falls in line with the steps for
conversation analysis suggested by Ten Have (1999: 48).This means only
the conversations between the magistrates and other trial participants were
selected. The specific analytic technique of pattern matching was then
applied to the data. As Yin says, one of the most desirable strategies for

96



qualitative analysis is to use a paftern-matching logic which compares an
empirical based pattern with a predicted one (1989; 106). Since the
hypothesis of the research is that magistrates sometimes use inappropriate
speech style and CDA and audience and referee designs serve to explain the
phenomenon, the following speech patterns could be specified based on the

theoretical propositions:

(1) Magistrates will use the formal speech style in their speech;

(2) Magistrates will also use the informal speech style in their speech.

To reveal these two patterns, the data derived from the first stage were
further categorized so that the features of different speech styles were
identified. Coding of data, the process by which data extracts are labeled as
indicators of a concepts (Green and Browne 2005: 75), then followed. As

Green and Browne (2005: 80) further explain:

Each of these codes should be named and perhaps a
brief description added to define it... New data are then
coded as they are added to the data set. New cases will
challenge emerging coding schemes, which need to be
flexible enough to be adapted as you rethink categories

and subcategories.

Through the process of coding and continuous revision of the coding
schemes to accommodate data from all cases, the following codes were

arrived at:
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(1) Colloquial Cantonese expressions
(2) Flowery or hyperbolic expressions
(3) Formal Cantonese expressions

(4) Written Chinese

(5) English expressions

(6) Questions instead of commands
(7) Verbal particles

(8) Self-references

Moreover, the process serves to reduce the material — to select the
representative parts for answering the research questions, so that it could be
consolidated into a manageable form. Through reduction, the source text
that overlapped at the level of generalization could be skipped (Flick 2006:
313). The coded texts were then given descriptions. As Strauss and Corbin
point out, description is the basis for more abstract interpretations of data
and theory development (1998: 18). Hence a brief description for each code
with representative examples is given in Chapter 5. In addition to coding,
charting by which data across cases could be put together was also used.
The outcome is Table 5.1 which includes data from the three trial transcripts,
extracts from judgments and field notes. It provides a comprehensive data
source for different aspects of theoretical explanations. This last process of
data analysis, referred to as “mapping and interpretation” by Green and

Browne (2005: 83), focuses on the following tasks:

The charts [of data]...are then reviewed to look at
patterns across the data and associations within it. This
process involves defining concepts, mapping the range
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and nature of phenomena, creating typologies and
making provisional explanations of associations within

the data.

To define the codes so that they relate to the theoretical explanations of
CDA, the following coding paradigms invented by Strauss (1987: 27 — 28)
which could provide theoretical explanations and implications for speech

performance are incorporated in Table 5.1:

(1) Strategies and tactics: Theoretical explanations for magistrates’ choice
of a particular speech style to achieve the trial
goal

(2) Consequences: The social identity and power implicated by the

chosen speech style

This conceptual mapping process captures and presents a neat and simple
explanation for the data, but brief words and phrases tend to oversimplify
and decontextualize issues and access to the database is needed to get the
full story (Grbich 2007: 32). In this light, complete theoretical explanations

for the findings from data analysis are given in Chapter 6.

3.4.4 Expert interviews

Interviews have particular strengths as they get large amounts of data
quickly and, combined with observation, contribute to the understanding of
the meaning people hold for their everyday activities (Marshall and

Rosgsman 1995: 80 — 81).
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Expert interview is used in the research because the interviewees are
experts in the field as representing a group of specific experts. As Flick
points out, they are of less interest as a whole person than their capacities as
experts for a certain field of activity, and they are integrated into the study
not as a single case but as representing a group (2009: 165). Bogner and

Menz (2002: 46, quoted in Flick 2009 166) give a definition for experts:

Experts have technical process oriented and interpretive
knowledge referring to their specific professional sphere
of activity. Thus, expert knowledge does not only consist
of systematized and reflexively accessible specialist
knowledge, but it has the character of practical
knowledge in big parts...The experts’ knowledge and
orientations for practices, relevancies etc. have also — and
this is decisive — a chance to become hegemonic in a
specific organizational or functional context. This means,
experts have the opportunity to assert their orientations at
least partly. By becoming practically relevant, the
experts’ knowledge structures the practical conditions of
other actors in their professional field in a substantial

way.

Since the focus of the research is on legal professionals’ aspirations for the
use of legal Cantonese and how in practice legal Cantonese is used by
magistrates, a pragmatic issue in which the orientation of legal professionals
themselves play a decisive role, the use of expert interviews to gauge
relevant data compares favourably with other forms of interviews. As
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mentioned above, six categories of interviewees were included in this
research. The selection of interviewees was again theory driven. While
judges are the central stakeholder in the research, hence referred to as
primary professionals, other informants, the other professionals, provide
multiple perspectives for triangulation, in line with Wengraf's suggestion
that there should be representative and contrasting informants in interview
for achieving triangulation (2001: 105).

Magistrates who are at the centre of the debate on legal Cantonese are
able to provide an insider’s perspective to the research and fall within
“primary selection”, namely people who have immediate relevancy to the
research focus (Morse 1998: 73). In this light, a letter was sent to the Chief
Justice for interviewing magistrates and court interpreters (Appendix 1) but
the request was turned down (Appendix 2). A follow-up request on
gathering information from judges using questionnaire through the Judicial
Administrator for transmission to judges was aiso not acceded to (Appendix
3). At this time, one of my colleagues at the Hong Kong Examinations and
Assessment Authority offered her timely help. She introduced to me a
senior counsel who brought me further to his friend, Mr. Justice Norman
Cheng, a magistrate. Not only was I able to interview Magistrate Cheng, but
through him I made my way to a High Court judge, Mr. Justice Gordon Hui,
with whom an interview was also conducted. Mr. Lau Kwok-chuen, a
retired court interpreter, also became my acquaintance when I met him in
one of my work places. The other interviewees except five law students are
people I have known for years in different capacities. The following gives

information on the eleven interviewees:
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Mr. Justice Norman Cheng ~ Magistrate

I had no personal contact with any judge before I met Justice Cheng. It
was a nice surprise to find him very frank on what he knew about my
research topic. He has been using Cantonese in, as he said, 90% of

trials.

Mr. Justice Gordon Hui — High Court judge

Justice Hui impressed me as a very leamed judge, eloquent and
meticulous in words. He is a local Chinese and has worked in different
courts. Being experienced in using Cantonese, he argues for the

standardization of legal Cantonese.

Mr. Lau Kwok-chuen — Retired court interpreter
Mr. Lau worked as a court interpreter for many years before retirement,
He was the court interpreter for some of the biggest commercial fraud

cases in Hong Kong.

Mr. Cheung Fu-wing — Barrister

Mr., Cheung is a local Chinese. After working as a legal executive for
some years, he moved to Australia to pursue a new career in law. He
returned to Hong Kong almost two decades ago and started practicing
as a barrister. During the interview, he impressed me as a legal

professional who had given much thought to language use in his work.

Professor Wong Tin-wai — University teacher of linguistics
Before I knew Prof. Wong personally, I had known that he was highly
esteemed in the field of linguistics. His knowledge in linguistics
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impressed me when I knew him a decade ago. He is very active in

research and writing.

(6) Miss Kesman Ho - Law student at the City University of Hong Kong
Ms Ho was among the top achievers in the Hong Kong Advanced
Level Examination with outstanding result in English and Chinese
languages. After graduation from the school of linguistics at another
university, she chose to study for a law degree at the City University of

Hong Kong.

The other six student interviewees were strangers to me before the interview,
They were studying alone in the study room of the School of Law in the
City University of Hong Kong when I knocked on the door and asked for
their favour of an interview on Tuesday afternoons when I was free from
lesson. They were all helpful and the interview started immediately after I

introduced myself and outlined my research objective.

(7)  Mr. Nelson Kwan - PCLL student

(8)  Miss Jessica Liu - PCLL student

(9)  Mr. George Man - JD student in his second year of studies
(10)  Mr. Jeffrey Lee - JD student in his second year of studies
(11)  Mr. Richard Ho — PCLL student

(12) Miss Linda Ng — PCLL student

The interviews were all conducted in a quiet place without interference.

They were active interviews, semi-structured. In practice, the design meets
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the criteria for interview questions laid down by Green and Browne (2005:

56):

(1) Start with general questions to orientate your interviews to the topic, and
to elicit the kind of language they prefer to use.

(2) Ask open questions to generate more than a “yes” or “no” answer.

(3) Ask neutral questions to avoid imposing bias.

(4) Use appropriate everyday vocabulary.

(5) Use concrete rather than abstract questions to solicit informative answer.

These criteria were realized through the following questions raised in the

interviews:

Questions for a semi-stractured expert interview:

1. Could you tell me something about your experience in the legal field?
2. How often you come across {xials in Cantonese?

3. There are criticisms on magistrates’ speech style, what do you think?
4

What do you think are the courses for these criticisms?

If there is a standard for legal Cantonese used by judges, do vou think this example

meets the standard? Why?

6. There are some legal professionals who do not think this way. What will be vour
response to them?

7. If the question of speech style exists, what can be done to improve the standard of legal

Cantonese used by judges?

Figure 3.3 Questions for expert interviews

These areas of questions were loose parameters but were preferred over
rigidly worded questions which might frame the interviewee’s response.
Furthermore, care had been taken so that these questions sound neutral and
non-judgmental. Question 7, for example, would not be asked if the
interviewee revealed disagreement to its hypothesis (that some magistrates’

speech style is inappropriate) during the interview, as in the case of
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interviewing the university teacher. This was a protocol to avoid
presumption which might lead to distorted answer. The interviewer took up
less the role of a traditional question producer and the interviewee less a
passive respondent, and more a coilaborative participant. As Rasmussen,
Ostergaard, and Beckmann say, a good interview is not a question and
answer session, but a dialogue between two people that leads to the
establishment of a common understanding of an area (2006: 101). Since
active interview takes the interviewees as a productive source of knowledge
(Holstein and Gubrium 2003: 74), other questions were allowed to develop
during the interviews. The objective 1s to provide an environment conducive
to the production of the range and complexity of meanings that address
relevant issues, and not be confined by predetermined agendas, and activate
possible answers that respondents can reveal, as diverse and contradictory as
they might be (Holstein and Gubrium 1995: 17 and 37). For example,
during the interview with Justice Hui, he mentioned about his children’s
inappropriate language which could be interpreted as an evidence for the
mass media’s influence on the public of which judges are a part. Moreover,
opposite views were put to the interviewers for comment in the hope of
generating interviewees’ retrospective inspection and multi-perspective
answers. For example, the arguments for and against the standardization of
legal Cantonese were mentioned to the judges and the university teacher to
provide opposite perspectives and to stimulate feedback. Examples of
judges’ speech were also cited to indicate possible orientations and findings
from field data for the interviewees’ comment to facilitate triangulation. In
this light, the interview resembles what Flick regards as typical procedures
for a semi-standardized interview which serves to reconstruct interviewees’
subjective theory (2009: 156). Hence an open question of “There are
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criticisms on magistrates’ speech style, what do you think?” and the
confrontational question of “There are some legal professionals who do not
think this way. What will be your response to them?” are put to the
interviewees to trigger in-depth thinking, It is also an in-depth interview as

described by Kalof, Dan and Dietz (2008: 120):

An in-depth interview is a series of mostly open-ended
questions that is used to obtained detailed or descriptive
information from individuals about a research topic...the
goal is to learn about a research topic from an
individual’s own perspective, in her own words, and in

detail.

Although the interviews may develop in breath, the questions for the
interviewees outlined above contain the central themes that help answer the
research questions. For example, answers to the initial questions of “Could
you tell me something about your experience in the legal field?” and “How
often you come across trials in Cantonese?” shed light on the context in
which the experts interpret meaning, the three questions of “There are
criticisms on magistrates’ speech style, what do you think?”, “What do you
think are the courses for these criticisms?” and “There are some legal
professionals who do not think this way. What will be your response to
them?” help clarify the aspirations for the use of legal Cantonese which are
the focus of research question 1, What do legal professionals believe are the
importance and the key features of legal Cantonese in Hong Kong
courfrooms? The same interview questions with an additional one of “If
there is a standard for legal Cantonese used by judges, do you think this
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example meets the standard? Why?” provide understanding to the actual
practice of legal Cantonese for answering research question 2, What are the
Jeatures of Cantonese used by magistrates and how do they differ from the
legal professionals’ aspirations? and 3, What education do legal
professionals receive in legal Cantonese? The last interview question “If the
question of speech style exists, what can be done to improve the standard of
legal Cantonese used by judges?” contributes to the answer to research
question 4, How might the legal Canfonese education be improved?

As suggested by Flick, the range of information provided by experts is
much more restricted, in other words more focused, than by other
informants (2006: 165). It ensures that relevant data can be gathered from
different interviewees, and the simplicity is desirable as it facilitates
comparison of experts’ knowledge for highlighting the different viewpoints
on legal Cantonese through content analysis (Marshall and Rossman 2006:
108) in which a set of categories is formulated and the number of instances
that fall into each category is counted. Views of different categories are
explained by the guiding theories and related to data from other sources in
Chapters 4 - 7.

Coding procedures including direct presentation, condensation and
interpretation (Rasmussen, @stergaard, and Beckmann 2006: 113 — 114)

were applied to the interview data:

(1) Direct presentation means capturing the statements which express
explicitly meanings that match a coding theme. For example, Magistrate
Cheng’s remark that “some Cantonese expressions may be too
colloquial and should be avoided” (L. 3: 11 — 12) means the necessity of
setting a standard for Legal Cantonese.

107



2

(3)

Condensation means the reduction of meanings across a number of
utterances into a condensed conclusion, because sometimes meanings
are not explicitly expressed in a single utterance and direct presentation
is not possible. For example, Barrister Cheung’s comment that “there is
a particular type of language for court and he rejects the saying that as
long as the expressions are in Cantonese, people can use them in court.
He says that the image of the court has to be protected.” (L 5: 1 — 4)
could be condensed as “Image of the court is damaged by inappropriate
style of language.”

Interpretation means placing meanings in relations to the research
theory so that interviewees’ statements are contextualized theoretically.
For example, Justice Hui’s condensed view that “There are standards
for judges’ language in all common law jurisdictions” and Professor
Wong’s view that “People are over reacting on the standard of
courtroom Cantonese” were used as contrasting evidence in the

theoretical analysis.

All interviews were not tape-recorded in accordance with the interviewees’

request but notes were taken immediately, and all interview reports were

written the same day the interviews were conducted to ensure accuracy, and

oral permission was sought at the beginning of each interview for quoting

its content.

3.4.5 Documentary analysis

Documents can be a very instructive addition to interviews or observations,

providing a new and unfiltered perspective in the field under study (Flick
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2009: 261). In the collection of documents for the research, the following

criteria suggested by Scott (1990: 6) were met:

(1) Authenticity — the evidence is genuine and of unquestionable origin.
{2) Credibility — the evidence is free from error and distortion.
(3) Representativeness — the evidence is typical of its kind.

(4) Meaning — the evidence is clear and comprehensible.

Hence the documents are primary documents, not rewritten in any way,
collected directly either from the institutions through official channels,
including downloading from official websites, or from current students, and
are available in complete sets and could be verified with the sources. At the

end the following documents were collected:

(1) The most recent four judgments showing high court judges’ criticisms

on the speech performance of magistrates:

Judgment 1;

Date; 5 February 2001

Offence: Violation of Employment Ordinance
Judge: Ms Justice To Lai-bing

Court: High Court

Judgment 2:

Date: 17 March 2005

Offence: Littering in a public place
Judge: Ms Justice Cheung Wai-ling
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Court: High Court

Judgment 3:

Date: 12 September 2007
Offence: Indecent assault
Judge: Mr. Justice Tong

Court: High Court

Judgment 4:

Date: 4 October 2007

Offence: Robbery and other crimes

Judges: Mr. Justice Tang, Mr. Justice Cheung, Ms. Justice Yuen

Court: High Court

(2) Data from a personal website (http:/kingsland03.mysinablog.com/
index.php?op =ViewArticle&articleld=105601 on 10th Feb 2006)
which records the speech of a magistrate and the author’s comment

on it.

(3) Course materials on legal Cantonese for judges and law students:

(a) A list of training courses offered by the judiciary to serving judges,
recorded in Annual Report 2007 of the judiciary and the letter from
the Judiciary Administrator (Appendix 4).

(b) The outline of the workshop entitled “Negotiation: Achieving
Practical Skills as a Negotiator” conducted by the Faculty of Law,
the University of Hong Kong for serving legal professionals.
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(c) A list of legal courses with outlines of contents offered by the
School of Law, the City University of Hong Kong and the Faculty
of Law, the University of Hong Kong in the academic year of
2006-2007.

(d) Introductions on legal courses offered by the above universities
from their homepages.

(e) Student’s handouts for the course “CLAW1009 Practical Chinese
language course for law students” offered by the Faculty of Law,
the University of Hong Kong for the first semester of the academic
year 2005 — 2006.

(f) Assessment scheme and examination scripts of the above course.

These documents construct a corpus serving the following purposes:

(1) To provide explanations for findings from observation.

(2) To provide evidence for interviewees’ knowledge on legal Cantonese
and the education on the topic.

{3) To reveal the content of legal Cantonese education received by legal
professionals.

(4) To provide the basis on which further recommendation on legal

Cantonese education could be made.

Nevertheless, documents are the means to construct a specific version of an
event or process and often, in a broader perspective, for making a specific
case out of a process (Flick 2009: 261). Knowing for what purposes are the
documents produced will contextualized the documents for their better
interpretation. Contextual information of the documents, therefore, will be
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further given in Chapter 4 for the research judgm.ents and in Chapter 7 for
the course materials where content analysis (Marshall and Rossman 1995:
85) will be carried out on the documents. As Kalof, Dan and Dietz point out,
the main goal of content analysis is to systematically classify units of text
into meaningful categories (2008: 105). Since the research focused on the
legal professionals’ views on legal Cantonese, a simple coding strategy was

adopted for the analysis.

3.5 Ethical considerations

Ethical integrity is essential for research. Section 2.3.2 of the Code of Ethics
of the International Sociological Association stipulates that “The security,
anonymity and privacy of research subjects and informants should be
respected rigorously, in both quantitative and qualitative research™ (2010).
As Marshall and Rossman say, the researcher must demonstrate awareness
of the complex ethical issues in research and show that the research is both
feasible and ethical (1995: 73). They also point out that ethical
considerations are generic — such as informed consent and protecting
participants’ anonymity — as well as situation-specific (1995: 71). In the
research, the generic considerations for protecting the privacy and
well-being of the research participants were taken into account. The

research hence tried to ensure the following:

(1) The informants gave informed consent to participate in the research

{2) The identities of the informants were covered up

Regarding informed consent, researchers must tell participants what they are
being asked to do so that they can make an informed decision about whether
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or not to participate and, in this regard, the researchers should clearly
convey the goals of the research, as well as any risks and benefits of
participation, to the participants (Kalof, Dan and Dietz 2008: 47 — 48). The
Code of Ethics issued by the American Sociclogical Association also states
that “informed consent must be obtained when the risks of research are
greater than the risks of everyday life” (1989: 3). Hence the interviewees
were told the goal of the research and how their input would contribute to
the research before the interviews and their consent sought.

The protection of the identity of the participants warrants careful
consideration in the research because it involves the personal comment of
the insiders, namely the legal professionals and particularly the judges, on
the legal system and hence there were potential risks to certain informants.
Confidentiality needs to be guaranteed. According to Kalof, Dan and Dietz,
confidentiality means removing all identifying information about
individuals from research records and reports (2008: 49). Flick also stresses
the importance of the dignity and rights of research participants and says
that researchers need to guarantee participants’ confidentiality by ensuring
that the information about the participants is only used in a way which
makes it impossible for other people to identify them or for any institution

to use it against their interest (2009: 40). Barbour (2008: 81) explains:

It can be difficult to anticipate which aspects of
descriptions might give rise to an individual or setting
being recognized in subsequent reports or papers, and the
researcher has to be constantly vigilant. For example,
when providing quotes in written work, I have on
occasion changed details, such as someone’s gender or
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age (where this information is not relevant to the issue

being discussed).

Flick (2009: 42) also recognizes the need to cover up more information of

the participants in a particular context:

The issue of confidentiality or anonymity may become
problematic when you do research with several members
of a specific setting. When you interview several people
in the same company, or several members of a family,
the need for confidentiality is not just in relation to a
public outside this setting. Readers of your report should
not be able to identify which company or which persons
took part in your research. For this purpose, encrypt the
specific details (names, addresses, company names, etc.),
to protect identities. Try to guarantee that colleagues
cannot identify participants from information about the

study.

Likewise, Lofland and Lofland say that in studies of stable communities or
ongoing groups, pseudonyms are unlikely to prevent any of the participants
from recognizing, or at least making pretty accurate guesses about, “who’s
who” (1995: 43). In the research, interviewees were told that anonymity
would be observed and in practice, the identity of the participants was
modified with some details of the participants omitted so that their identity
would not be traceable. Hence all the names of the interviewees were
fictitious.
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Lofland and Lofland (1995: 44) also argue for confidentiality from

another perspective:

At their best, social researchers are neither muckrakers
nor investigative reporters...Their goals as researchers
should, in our view, be neither moral judgment nor
immediate reform, but wnderstanding. The absence of
names or the use of pseudonyms (if names, per se, are
necessary for clarity) helps both the analyst and the
reader to focus on the generalizable patterns emerging
from the data and to avoid getting deflected into telling
or hearing a “juicy” human-interest story (emphasis in

original).

In the same vein, the research is an attempt to enhance the understanding of
the social nature of judges’ speech style and its impact on the social
formation and the omission of certain information of the participants will

not disrupt the research aim,

3.6 Translation of data

The issue of translation of data from observations, transcripts and judgments,
which are in Cantonese, needs a brief explanation at this point. As suggested
by Strauss and Corbin, while translation enables readers to get at least some
degree of feeling about, or insight into, what the data means, minimal
translating is desired, for often there is no equivalent English word capable
of capturing the subtle nuances in meaning of the original language (1998:
285 — 286). Only utterances coded for theoretical explanations, therefore,
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were translated in the thesis, and the originals were given alongside so that

readers who know Cantonese could have access to them.

3.7 Limitations of the research

Three limitations of the research were identified. The first limitation lies in
the scope of this study. This research was conducted on trial cases drawn
from the Hong Kong courts. It is thus bounded and situated in the local
context. Its focus on the spoken style of Cantonese means that its findings
may not be fully transferable to other settings where other languages with
very different linguistic properties are used. As such, the research is defined
as a local study through its identification of data sources at the planning
stage. With the documentation of the process of data collection and analysis
of the research, readers are provided with a clearer picture of the research
process and can decide on the extent the knowledge gained from the
research is transferable for another setting.

Another limitation in the research process is that since, according to the
judiciary, judges are not to be interviewed, only one magistrate and one high
court judge were interviewed on a personal basis for the study. If there were
more judges available to offer their views on the topic, there may be more
data to support arguments on legal Cantonese. Another similar restriction is
that no defendant had agreed to be interviewed. If defendants could be
interviewed, they might provide another perspective for data triangulation.
To minimize the limitation on participants, the research included interviews
with, other than the two judges, different categories of legal professionals
such as a barrister, a former court interpreter, a university teacher of legal

language, and seven law students, as well as the opinions of six high court
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judges as shown in the four research judgments, so that the research focus
on legal professionals’ aspirations for legal Cantonese could be enhanced.

The last limitation concerns the identification of speech styles which
depends on the sensitivity and the interpretation strategies of the researcher
and the interviewed experts. Given the fluidity of language and the
obscurity of boundaries between formal and colloquial languages, there are
bound to be conceptual issues open for reanalysis, and the analysis provided
in this research could be viewed as tentative. As Mumby and Clair say,
discourse analysts are working in a “creative construction of meaning,
attempting to construct a sensible, insightful reading out of data that are
frequently incomplete and obscure” (1997 202). Fairclough and Wodak
also say that “interpretations and explanations are never finished and
authoritative, they are dynamic and open, open to new contexts and new
information” (1997: 279). For the limitation, three strategies were employed
to minimize misinterpretation. Firstly, expert interviews and judgments
were used to provide multiple perspectives on the issue of speech style.
Secondly, representative utterances from trial observations were used as
examples for interviewees’ comment, through which whether there is a
common understanding of the example could be tested. Thirdly, in addition
to their coded versions given in the thesis, complete trial transcripts, full
interview reports and course documents were provided in the research so
that interpretation of data could be checked and verified.

Like all areas of knowledge, a research should be properly framed for
interpretation. As spelt out above, the research theories were used to guide
data collection through data analysis so that the research was theoretically

framed, and data triangulation was adopted to provide multiple perspectives
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to the research questions. Through these procedures, the research was

theoretically informed and its findings were more trust-worthy.

3.8 Validity and reliability

To address the issue of validity of this research, data triangulation
mentioned above was adopted. Triangulation is normally thought of as
increasing the validity of qualitative research by getting and comparing
“multiple perceptions” of the same phenomenon (Stake 1994: 41). The
process of data collection and case selection was also built in with purposive
and theoretical sampling guided by theories. Data collection and theoretical
analysis thus went hand in hand to build a coherent interpretation of the data.
Moreover, the sampling process demonstrates a triangulation of quantitative
and qualitative methods (Flick 2006: 37), with 11 observed trial sessions as
the database and three representative cases and four judgments for study,
which enhances the validity of the research. Introducing the subtypes of data
triangulation, Denzin suggests drawing data at different dates and places and
from different persons (1989: 237 — 241). This was also realized in trial
observation which covered different courtrooms with different judges within
a timeframe of more than two years. The database therefore contributes to
the stability of the observational findings through time, enhancing
diachronic reliability.

As for the experts’ evidence, all interviewees were enthusiastic and
helpful, showing no hesitation in answering questions, and there was no
cause for casting any doubt on their credibility as truthful informants. The
presence of the trial transcripts, judgments and course materials also
guarantees validity as they are authentic documents and are given in the
thesis. As Wolcott says, by providing accurate data for readers to make their
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own inference and follow that of the researcher, readers will be able to make

their own judgment on the research findings (1990: 127 — 128).

3.9 Conclusion

Mumby and Clair say that critical discourse studies of institutions should
not be taken as a traditional language analysis exercise, but should be
valuated on the wider basis of interaction between language practices and
their sociocultural contexts (1997: 202). The methodology outlined above
was devised with this understanding. In the next chapter, the findings of
expert interviews will be triangulated with theoretical propositions and data
from the research judgments fo explore the beliefs of the legal professionals
regarding the importance and the key features of legal Cantonese in Hong
Kong courtrooms (research question 1). In Chapter 5, the arguments that
emerged are then contrasted with magistrates’ practices of Cantonese in

court. A critical analysis is offered in Chapter 6.
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Chapter 4 Aspirations for legal Cantonese in the courtroem

Following the elucidation of the research methodology in chapter 3, this
chapter will focus on how the primary professionals, defined as the subjects
of the court, namely a magistrate and a high court judge, think about the
importance and the features of legal Cantonese, aided by the findings of
mterviews with other professionals including a barrister, a university legal
language teacher, a former court interpreter and seven university law
students as well as data from the research judgments involving six high
court judges, so that the aspirations for legal Cantonese will be analyzed
from multiple perspectives (research question 1). Where relevant theories
are employed to support the professionals’ views, they are necessarily
simplified for immediate purposes, and a detailed theoretical analysis will
be provided in Chapter 6.

The interview reports and the research judgments are given below:

(1) An interview with Mr. Justice Norman Cheng, magistrate
Date: 24 January 2007
Time: 5:30 - 6:00 p.m.

Venue:  Mr. Norman Cheng’s office

Paragraph | Line | Interview notes

1 1 Mr. Justice Cheng says he is a local born Chinese.

2 1 He has been using Cantonese in, as he said, 90% of the
2 trials, though he has received no training on using
3 Cantonese as a trial language. It is simply on-the-job
4 training, and without a mentor whatsoever. Asked what
5 his opinion on the use of Cantonese in court is, he says
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that, with the government English-Chinese legal
glossary at hand, he does not find it very difficult. His
concern is mainly the strenuous task of putting
Cantonese, an oral language, imto its written form for the

archive.

L

10

11

12

i3

14

15

16

When shown some examples of colloquial Cantonese
used by some magistrates in court on the question of
whether such will lower the dignity of the judicial
process, Mr. Cheng says that a magistrate should first
consider the effectiveness of the language used, that is
whether the Cantonese can make understanding easier
for the trial parties so as to avoid wasting time. He says
that if the witnesses, some of them not very well
educated, use colloquial expressions in giving evidence,
it is all right for the judge to repeat those expressions
when necessary because it helps communication and
will not distort what the witnesses actually means. He
says, however, he is aware that some Cantonese
expressions may be too colloquial and should be
avoided on the part of advocates and judges to retain the

dignity of the court.

Asked, then, 1s there any guideline from the authority for
magistrates to follow, Mr. Cheng’s answer is in the
negative. Regarding how the standard of Cantonese of
judges can be monitored, he says that it is a matter of
trust. When the authority appoints someone to be a

magistrate, a trust on the ability of the mcumbent,
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10

11

including his language ability, is given. As long as the
basic principles to be observed by judges like to be
respectable and upright is followed, the incumbent
should be able to do a good job on language issue as

well.

(2) An interview with Mr. Justice Gordon Hui, high court judge

Date: 5 March 2007

Time: 3:10 —4:20 p.m.

Venue:  High Court Building

Paragraph | Line | Interview notes

1 1 Mr. Justice Hui says he has worked in different courts.

2 1 He admits that there is so far no training on Cantonese
2 skills for newly-appointed and serving judges. Only
3 training on judgment writing skills have been offered by
4 the judiciary starting from roughly 1993 or 1994.

3 1 For new entrants, there is also no examination to test
2 their Cantonese competency. Only written examination
3 is in place. But he says judges responsible for
4 recruitment will have known something about the
5 standard of Cantonese of new appointees since they
6 have come across them who are counsels in court prior
7 to appointment. Hence, new appointees must have met a
8 certain standard or they would not have been offered the
9 job.

4 1 Although there have been no formal training for judges,
2 he says that the standard of Cantonese in court is on the
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rise as young lawyers have undergone some Chinese
training during their studies at university and the old
judges are getting more and more used to Cantonese

trials.

10

11

12

But he also says that there are still unsatisfactory cases
of Cantonese usage In various courts, some of which
have been brought before the High Court for appeal. He
has heard of an example: a counsel said the following to
the witness during cross-examination:
“ORMH S E R AR (What you said is
really smelly faeces tightly covered up)”
which means “from what you said you have
done something wicked but have tried to
conceal it completely”
He says that such a remark is too wvulgar and is

unsuitable on the occasion.

10

11

He says there are two extremes of inappropriate use of
Cantonese: one of too colloquial and one of too flowery
or playful like the abuse of idioms and four-character
stock phrases. He also gives an example on the second
type: a judge used a lot of four-character expressions
(the underlined part) like “fRFEWEA AIAEEGE (What

you said is like the big sea turning upside down)” which

means “What you said is obviously impossible” to imply

that the evidence of the defendant was unfounded. He
says that the expression is inappropriate in court. It

exaggerates and therefore only serves to excite the
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13

14

15

16

defendant, increasing the chance of entering into
irrational arguments and the final judgment being seen
as out of emotion rather than reasons. This, he added,
could be catastrophic: the convicted may appeal on the

ground of being unfairly treated by the judge.

10

11

12

13

14

15

On the question of whether there exists inappropriate
Cantonese as far as communication between all parties
in court is effectively conducted, Mr. Hui says that the
question does exist, though he admits some of his
colleagues do hold the opposite view. He says that if a
certain standard of Cantonese cannot be maintained, the
dignity of the court cannot be safeguarded. He asserts
that dignity is important for courts if the public do not
want to see a judgment composed of words like what
one will hear at a construction site, between metal
workers. If it happens, it will dampen the authority of
the judgment and lead to unnecessary appeal cases. He
has, as mentioned above, come across appeal cases
which originate not from the legal basis but from the

incitement of language.

While some people, for instance Professor Wong who
has been commissioned to train legal officers including
judges on writing skills in the local context and has been
teaching linguistics for over ten years, may claim judges
in the west do use colloquial expressions in court and
there should not be a higher standard set for Cantonese

courts, Mr. Hui says that there are standards set for
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8 judges’ language in all common law jurisdictions, with
9 higher standards in the UK, Canada and Australia, etc,
10 and laxer for the US. Therefore, he says, the demand for
11 a good Cantonese standard in court should be upheld,
12 He adds that it is not true that any native Cantonese
13 | judges can use Cantonese well in court, and the
14 importance of using appropriate Cantonese cannot be
15 over-emphasized.

9 i Mr. Hui adds that judges should find a balance between
2 “for the ease of communication” and dignity of the court
3 manifested through the judge’s language, and the
4 balance does exist.

10 1 He says that the use of Cantonese in court is not merely
2 for transparency of the trials and for easier access to the
3 general public, it has a political dimension, that is the
4 handover of Hong Kong to PRC in 1997. As such, to
5 foster effective communication between all parties
6 involved in a trial is only one of the purposes of the
7 implementation of Cantonese trials and therefore should
8 not be taken as the sole criterion for assessing what
9 should be the standard set for Cantonese in court.

11 1 Regarding what is appropriate and inappropriate
2 Cantonese expressions, he gives an example:
3 Appropriate; “{RELTIAMH X5 ? (How can you say
4 this?)”
5 Inappropriate: “fR{ZMENHERSE - (You are crazy saying
6 this.)”




7 He says that while both remarks show’s the judge’s
8 disapproval, the second quote carries unnecessary
9 comment and sounds insulting.

12 1 Asked to comment on two remarks by the judge from
2 Transcript 1 (Appendix 5), he says that “{R—HHENH -
3 {ERESIESRE—R (You spoke without a stop. He
4 didn’t know which part of it to answer)” is acceptable
5 while “TESEERM{REHEIE? (Will T ask you to rob
6 [meei]?)” as a judge’s remark to persuade the defendant
7 that the fine of a certain sum is not beyond his means is
8 inappropriate in court for being too colloquial.

13 1 He reiterates that any verdict arrived at amid
2 inappropriate expressions only gives the losing party the
3 impression that the judge is prejudiced and emotional,
4 which may be the basis for appeal, and so this is no
5 longer a language issue, but reflects how the judge
6 handles the case and the judge’s learnedness. He also
7 says that the news report on Mr. Justice Wong
3 (Judgment 1) is such an instance. He says the judge is in
9 fact a translation scholar who is good at English and
10 Chinese. It is his altitude that causes his misconduct, not
11 his Cantonese competency.

14 1 He says that if the standard of the Cantonese in court is
2 to be raised, a higher standard of Cantonese used by the
3 general public must come before it, since judges are also
4 ordinary citizens and have learned their language from
5 the society. He says even his own children cannot speak
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6 appropriately, and today’s language learning
7 environment goes against the demand for better
8 Cantonese in court, as the language of the people on the
9 street and the media is often too crude.

15 1 He says that while in the old days using English in trials
2 was the norm, the problem of dignity was not as serious
3 as when Cantonese is used because Chinese judges’
4 English standard is somehow limited and so they usually
5 just say directly what they want to say in the style they
6 have learnt from their professional training. Yet in
7 Cantonese trials, since the language is the judges’
8 mother tongue, there is a lot of room for judges to
9 manipulate the trial language, sometimes to the
10 extremes, and hence many different kinds of language
11 styles emerge.

16 1 He says that there is a remedy: judges of the lower
2 courts will read and learn from the judgments of the
3 higher courts and in this way will help improve and
4 unify the judges’ expressions.

17 1 On code-mixing, he says it is not appropriate for judges
2 to use some English and some Cantonese in court. It
3 should be either all in English or all in Chinese. The
4 only acceptable mix 1s that the judge gives the Chinese
5 translation followed by its English original for the sake
6 of clarity when the judge is not sure if the Chinese
7 translation is authentic.
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(3) An interview with Mr. Cheung Fu-wing, barrister

Date: 5 December 2004

Time: 6 -7 p.m.

Venue:  Mr. Cheung’s chamber

Paragraph | Line | Interview notes

1 1 Mr. Cheung was bom in Hong Kong. After graduation
2 from a local university, he worked as a legal executive
3 for some years. He then went to Australia and entered
4 the profession of barrister after completing his legal
5 studies there. He later returned to Hong Kong to
6 continue with his career as a barrister.

2 1 When asked about his feeling towards Cantonese trials,
2 he starts by saying that the use of Cantonese facilitates
3 the clarification of facts at a trial, hence enhances
4 effectiveness of the trial and helps save time. All parties
5 in court can express in their mother tongue and this no
6 doubt greatly reduces errors in expressions and
7 misunderstanding compared to using a foreign language
8 like English in the old days.

3 1 However, he says that using Cantonese is still at a
2 premature stage in Hong Kong as he have seen a lot of
3 judges using English expressions in Cantonese courts.
4 This shows that judges may not know very well how to
5 express in Cantonese, and what is more important is that
6 defendants’ interest is compromised since some of them
7 may not understand English.

4 1 He agrees that judges are not well trained in Cantonese
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2 usage and some of their expressions may hurt their
3 identity as a judge. For example, he recalls, a judge said
4 “IE MG {% BEEL  (This is worthless words [This is
5 bullshit])” in court and this gives the impression of
6 being too colloquial and seems to be expressing strong
7 personal comment rather than an objective judgment.

5 1 He says that like on other occasions, there is a particular
2 type of language for court and he rejects the saying that
3 as long as the expressions are in Cantonese, people can
4 use them in court. He says that the image of the court
5 has to be protected.

6 1 Regarding whether training on oral Cantonese for judges
2 is needed, he says that the judiciary should give more
3 exemplars for judges to learn from, and seminars and
4 talks by successful Cantonese users also help.

(4) An interview with Mr. Lau Kwok-chuen, retired court interpreter

Date: 18 December 2007

Time: 10:00 —~ 11:00 a.m.

Venue:  Café de Coral, Tuen Mun Town Plaza

Paragraph | Line | Interview notes

1 1 Mr. Lau says he started his career in the government as a
2 jumior clerk. Out of passion for language, he later
3 applied to become a court interpreter, forfeiting all his
4 previous seniority to start afresh in the civil service. He
5 says he was the court interpreter for some biggest
6 commercial fraud cases in Hong Kong.
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2 1 Lau says that using Cantonese in court after the
2 handover of Hong Kong to China is inevitable for two
3 reasons: first, using English as the medium of trial is
4 merely a governing tool in the former colony, and this
5 political ground is no longer valid after 1997; second,
6 using a language alien to the defendant is gross injustice,
7 and hence must be changed with the rise of human rights
8 in Hong Kong.

3 1 While Lau strongly agrees that Cantonese should be the
2 language for trials, he sees the shortcomings of it: the
3 dignity of the judge, and in turn of the court, is
4 undermined, since the defendants feel more comfortable
5 to argue with the judge with their mother tongue. He
6 quotes Mr. Justice Chim To, high court judge, as saying,
7 “When I gave the sentence in English, the defendant
8 lowered his head. When I give the sentence in
9 Cantonese now, the defendant holds up his head, looks
10 at me and even smiles.”

4 1 When asked whether he knows of any training on
2 Cantonese for judges, he says that judges are given a
3 guide book and there is a rule saying judges must speak
“ appropriately. As to what is “appropriately”, he says that
5 it is up to individual judges to exercise their judgment.
6 Asked to comment on the remark “BE@IIUREE
7 I 7 (Will I ask you to rob [meei]?)” (Transcript 1) he,
8 like Mr. Justice Hui, also says that it is inappropriate and
9 it reflects badly on the attitude of the judge. It may lead
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10 to complaints from the defendant or the defence counsel

11 and even an appeal.

(5) An interview with Professor Wong Tin-wai, university teacher of
linguistics

Date: 10 May 2007

Time: 3:00 —3:20 p.m.

Venue:  Prof Wong’s office

Paragraph | Line | Interview notes

1 1 Upon my introduction on my research topic, Professor
2 Wong says he disapproves it. He says that the topic is
3 not worth studying because it is meaningless to look into

4 the speech style of judges, for it could not lead to

S anything, hence no return in scholarship. Speaking in
6 Cantonese, he says, 1s like speaking in English as far as
7 the intended meaning can be successfully conveyed. He
8 further suggests that I might instead do a research on the

9 history of legal bilingualism in Hong Kong.

2 1 When given counter arguments on the value of
2 researching on the speech style of judges in Cantonese
3 trials with the support of a newspaper report on the issue
4 (Judgment 1), Professor Wong says that people are over
5 reacting on the standard of Cantonese used in court. He
6 says that judges using very colloquial expressions or
7 even swear words in court is commonplace in the US
8 and so Hong Kong people should not find the same in

9 the local court unusual.
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Asked the content of the training course for judges he
has been commissioned to teach, he says it is on
teaching syntactical rules and lexis in Chinese writing
such as the conversion of Cantonese expressions into

written Chinese.

(6) An interview with Miss Kesman Ho, LLB student at the City University

of Hong Kong

Date: 19 July 2008

Time: 3:40 — 4:30 p.m.

Venue:  Mos Burger, Hung Hom

Paragraph | Line | Interview notes

1 1 Miss Ho says that she earned her undergraduate degree
2 in language at another local university and immediately
3 started studying for a law degree.

2 1 When shown the example of the magistrate’s speech
2 style which Mr. Justice Hui says is inappropriate
3 (Transcript 1), she says she does not think that the
4 colloquial speech style is detrimental to the dignity of
5 the judge since it is the norm in magistrates’ courts that
6 judges’ speech style is less formal, symbolized by the
7 older environment, with worn-out furniture, and less
8 disciplined audience who always talk during trial,
9 compared with that of higher courts. She says the speech
10 style in the example matches the setting. She recalls
11 once a magistrate, when conducting trial in English,
12 suddenly shifted to Cantonese to ask the audience to
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switch off their mobile phones after they rang off twice,
proving the inferior quality of the audience at
magistrates’ courts, and such disturbances, she says,' will
not be found in higher courts. Likewise, the colloquial
speech style of the magistrates will not be found in
higher courts where the speech style of judges is more
decent. She says, for example, that there are Iift
attendants for the High Court, which gives the formal
overtone. Since judges of those higher courts are
promoted from the magistrates’ courts, hence the same
group of people, the factor of quality of judges is
insignificant, and that the difference in speech style
among different levels of courts should be accounted for
by the above factors, namely the physical setting of

courts and the quality of the audience.

L3

She says that using such a style will also enhance trial
efficiency as the defendants will find the language easier

to understand.

On the questions of training on oral Cantonese skills for
law students, she says no formal courses are being
offered by the City University of Hong Kong on the
topic. There is only one course which is Legal Chinese
which requires students to write Chinese and do
individual and group oral presentations. The focus of the
course is on written Chinese such as syntax, the
conversion between traditional and simplified Chinese

characters, and writing different kinds of documents,
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and the individual and group oral presentations last for
only three minutes and ten minutes or so respectively
and the focus is not on oral skills either, but on the
subject matter of the topics chosen by the students. She
regards this course as rather useless since it is like a
revision of what she has learned in Form Six in
secondary school. Apart from this course, all courses are
delivered and students respoﬁd in English. Even the only
course of training oral skills, mooting, is in English

only.

10

11

12

She says that on the whole her class of students of about
50 are not good at oral English and Cantonese skills and
they do not show enthusiasm in speaking up in class,
and that the common thinking that law students are good
speakers is a misunderstanding, and that only 20 to 30
percent of the students can said to be capable of using
the two languages competently, and a lot of her
classmates stammer in oral presentation. She says that
classmates always ask for her help in Chinese as she is
better in this language, having undergone more training
in language when she was studying at another local

university.

She finds her Chinese and Cantonese is deteriorating as
well since she does not have a lot of practice in them
and that when she has time she will read English rather
than Chinese books as the emphasis of the course is in

English. She says that one needs to be good in English
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6 to get a good grade which means better job opportunity,
7 mostly as a solicitor, after graduation. She says she
8 wants to be a solicitor too as it involves and invest a lot
9 more if a law graduate wants to be a barrister, like
10 finding a chamber and building up networks with law
11 firms for business.

7 i She agrees that more training, at least one specialized
2 course, should be offered to students on oral Cantonese
3 skills.

{7} An interview with Mr. Nelson Kwan, PCLL student at the City

University of Hong Kong

Date: 8 Sept 2009

Time; 10:50 - 11:15 a.m.

Venue: PCLL students’ study room, School of Law, City University of

Hong Kong

Paragraph | Line | Interview notes

1 1 He wants to be a solicitor after graduation next year.

2 1 Mr. Kwan says there is no specific course on legal
2 Cantonese in the university. There is only one course on
3 Chinese but it does not cover the use of Cantonese in a
4 courtroom setting. The oral component of the course is
5 the teacher giving a topic unrelated to law to students
6 and they have to speak on the topic for three minutes.
7 The teacher then gives comment. There is mooting as an
8 elective but it is in English only. There is no Chinese
9 mooting.




3 1 When asked whether he feels confident to use Cantonese
2 in court after graduation, he says he sees no problem as
3 he has observed a lot of conversation in courts of all
4 levels and trusts that he can express as good as the
5 counsels do. He says that what matters in using
6 Cantonese in court is whether one is smart enough,
7 When I quote the example of “UETBEIRI{REIENIE ?
8 (Will T ask you to rob [meei]?)” for his comment, he
9 says that it does not sound too colloquial to him. He says
10 that high court judges are of far better quality than
11 judges of the district and magistrates’ courts and hence
12 the kind of problematic speech style I mentioned only
13 happens to the lower court judges, and he says he have
14 come across even more colloguial style in lower courts,
15 though he could not quote an example at the moment.

4 1 He says that the use of colloquial style is particular
2 common while the judge is facing a defendant whom he
3 refers to as “lay client” or one who “acts in person” and
4 so the judge has to spend a lot of time explaining the
5 court procedures to the defendant. He says it is easier to
6 communicate with these defendants, particularly those
7 who are lowly educated, in colloquial style, or judges
8 are only creating problems for themselves.

5 1 When asked what will be his response to Mr. Justice
2 Hui’s criticisms on Mr. Justice Wong’s language
3 (Transcript I), he says that the high court judge is bound
4 to say he or she concurs with the criticisms because of
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5 his or her role in the legal profession.

(8) An interview with Miss Jessica Liu, PCLL student at the City University
of Hong Kong

Date: 8 Sept 2009

Time: 11:15-11:25am.

Venue: PCLL students’ study room, School of Law, City University of

Hong Kong

Paragraph | Line | Interview notes

1 1 Miss Liu says that she was a sit-in in my course on legal
2 translation, but only for the first lesson as she was too
3 busy afterwards.

2 1 Regarding legal Cantonese education, she says there is
2 no course on it in the university. The training of oral
3 Chinese is “come out to speak for 3 minutes” only and
4 the topic is not related to anything about tnal but she
5 cannot recall the topic.

3 i As regards the example of “TESBEIRN/IREREE ? (Wil
2 I ask you to rob [meei]?)” quoted for her comment, she
3 says it is hard to say whether it is inappropriate or not
4 because there is no standard. She says she has done little
5 court observation and does not have a clear idea of what
6 is the appropriate speech style in court.

(9) An interview with Mr. George Man, JD student at the City University of
Hong Kong

Date: 22 Sept 2009
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Time: 10:45-11:00 am.

Venue: PCLL students’ study room, School of Law, City University of

Hong Kong

Paragraph | Line | Interview notes

1 1 Mr. Man was born in PRC. He earned his undergraduate
2 degree in Canada and is now in Hong Kong studying for
3 a Juris Doctor.

2 1 He says there is no course on Cantonese in the
2 university but does not think such a course is necessary.
3 After all, he says, there is no need to use Cantonese in
4 court. Firstly, even judges do not know how to express
5 some legal terms in Cantonese. Secondly, using
6 Cantonese means blocking the participation of foreign
v counsels in trials. Some of these counsels are from the
8 House of Lords and very experienced and may
9 contribute a lot to the trials. Furthermore, interpretation
10 service is provided in court and there is no need to use
11 Cantonese as the trial language at all.

3 1 He says he has observed trials in Hong Kong conducted
2 in Cantonese a few times and found that judges
3 code-mix and cannot use purely Cantonese because they
4 do not know how to express in the language.

4 1 He says that the example of “ME@EILOU{RFEIENIE ?
2 (Will I ask you to rob [meei]?)” is a natural outcome of
3 using Cantonese. It is a bit colloquial but hard to control
4 as long as Cantonese is used.




(10)  An mterview with Mr. Jeffrey Lee, JD student at the City University

of Hong Kong

Date: 22 Sept 2009

Time: 11:05-11:20 am.

Venue: PCLL students’ study room, School of Law, City University of

Hong Kong

Paragraph | Line | Interview notes

1 1 Mr. Lee was bormn in PRC. He completed his
2 undergraduate degree in law in Canada and is now
3 studying for a Junis Doctor in Hong Kong.

2 1 He says that the university has offered no Cantonese
2 speaking course but only a Chinese writing course.
3 However, he says that even if there is a course on legal
4 Cantonese, few students will take it because English is
5 still the language for studying law as all the legal
6 materials are basically in English and you cannot
7 translate everything into Chinese. For example, even the
8 name of a trial case is in English and it 1s hard to say 1t
9 in Chinese. It is a waste of time to change the current
10 practice as most senior counsels, over 50 years old, are
11 English speaking and you cannot expect them to start
12 picking up Chinese at their age. Furthermore, there are
13 different Chinese versions for a certain English term and
14 there is no way to unify them. Hence there are a lot of
15 technical problems in using Cantonese in court. He does
16 not see the need for himself to be proficient in
17 | Cantonese as long as English is still the medium of law
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in practice.

3 1 He says that he has been to different courts in Hong
2 Kong for many times and noticed that sometimes judges
3 did deliver the judgment in Cantonese so that the
4 defendant can understand it, but the problems like
5 code-mixing are still there.

4 1 He says that the example of “MEFEALRFEIENIE ?
2 (Will T ask you to rob [meei]?)” is the result of using
3 everyday Cantonese and is inevitable or Cantonese
4 should not be used at all. Training can help but few
5 students will join it for the above reasons.

(11) An interview with Mr. Richard Kam, PCLL student at the City

University of Hong Kong

Date: 24 Sept 2009

Time: 4:45-5:05p.m.

Venue: PCLL students’ study room, School of Law, City University of

Hong Kong

Paragraph | Line | Interview notes

1 1 Mr. Kam completed LLB in Australia and is now a
2 PCLL student.

2 1 He says that all the courses in the school of law,
2 including those of advocacy and mooting, are in
3 English. There is only one Chinese teacher on these
4 courses and the rest are English-speaking. Nevertheless,
5 they all use English in these courses and there is no
6 course on the use of Cantonese.
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3 1 Commenting on the criticisms on the magistrates’
2 speech style, he says that the use of colloquial speech
3 style is to cater for the needs of the audience but perhaps
4 may not sound appropriate to some people including
5 himself.

4 1 He says that he knows he will need to use Cantonese at
2 work and foresee difficulties as he does not know how
3 to express certain legal concepts in Cantonese. He says
4 that a course on legal Cantonese is welcome as he is
5 aware that nowadays 90% of trials in magistracies are
6 conducted in Cantonese.

(12) An interview with Miss Linda Ng, PCLL student at the City University
of Hong Kong

Date: 6 October 2009

Time: 10:45-11:05am.

Venue: PCLL students’ study room, School of Law, City University of

Hong Kong

Paragraph | Line | Interview notes

1 1 Linda Ng is a local. She earmned her law degree in
2 England.

2 1 She says that all courses are conducted m English in her
2 studies.

3 1 She says that the magistrate’s speech style as shown in

2 the example of “IEBEL{RIEIENE 7 (Will T ask you

to rob [meei]?)” is not appropriate. She has also

L2

4 observed that many magistrates speak in such
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11

12

inappropriate style and she gives another example:
during a trial, two audiences sitting at the front talked.
The magistrate scolded them, saying “fREEE{ZRTIHF
F ? HThi ? EEEM LS (What do you think this
place is ? A market? Go out if you want to talk.” She
opines that the style of the magistrate’s utterance is not
appropriate though the interruption is very reasonable.
Such inappropriateness, she says, makes the courtroom a

less soleran venue than people may think.

10

11

12

Asked about the necessity of a course on legal
Cantonese, she says she is aware that Cantonese is the
major medium of trial in magistracies and would like to
see such a course offered by the university for three
reasons. Firstly, she does not know how to express in
Cantonese in the iegal field. For example, she does not
know how to express some English legal terms in
Cantonese. Secondly, after a few years of speaking and
writing mainly English, she says that her Cantonese for
use in everyday life is getting worse, “not so fluent”.
Thirdly, 80% of her classmates are from overseas and

their Cantonese ability is not good.

(13) Judgment 1

Date: 5 February 2001

Offence: Violation of Employment Ordinance

Judge: Ms Justice To Lai-bing

Court: High Court
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In this trial, Ms Justice To criticized the magistrate of the first instance, Mr.
Justice Wong Suen-kin, for using inappropriate language which “might lead
to misunderstanding by the general public that the judge was threatening the
defendant and hence hurt the dignity of the court” (J1,1,27 — 28). Paragraphs
1 to 3 showing the inappropriate language of the judge are given below with

translation, followed by the complete original judgment:

Original (line 10 — 13 of paragraph 1):

HFEWIERAEEEN  ERATENREMN A —HRE SRR HAH
BUERREE - (BRI RE: - e E R LIRA RRILIEH: - EE
FIoE R e CUR MRS (SR T - (L - BRPVE RSN - &Pk
HREFFIEERELER - LIRAEERERFEERE - 5E
FAERERR LRASE LEESEERITR RGNS - &
AR - HENERE - R - B—E8A IR - REMER T
B - MHORERTE o B TORREE L (REFHEEBE B3 ED KK ER
SREEREET AR AR - DURFER I - FEEERE -
Translation:

The audio transcript clearly shows that Mr. Lam, the representative of the
appellant company, indicated that his company was willing to plea guilty.
But due to the lack of experience, he, in explaining the stance of the
appellant company, unintentionally misled the court into believing that he
was going to contest the writ. Therefore, the magistrate postponed the case
and arranged for Deputy Magistrate Mr. Wong Suen-kin to hear it. The
appellant repeated his so-called explanation. Deputy Magistrate Wong again
believed that the appellant was in fact contesting the writ. There is nothing
wrong about this point. Then came the arrangement for the trial dates. There
is nothing wrong about this act either. However, he was not being sensible
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when he said “you haven’t given them holiday. Then you are dead [la])”and
“you be careful”. (See D and K on page 33 of the appeal document) This
utterance might lead to misunderstanding by the general public that the

judge was threatening the defendant and hence hurt the dignity of the court.

Original (Paragraph 2):

FEHENAER - LRABTERTEE RGO TR E Rk
REEREF R - Ik - EEEHAEHEREA AR 58
FEEFAAFAEAE « o ERRALEART > WAL BER - I8R5
BHtFERR - DEPISHEE -

Translation:

On the day of the trial, the appellant indicated again his guilty plead, and
during mitigation seemed to be critical of the way the court had handled the
defendant. At this moment, Deputy Magistrate Wong started to become
long-winded and during his speech had made mistakes in the choice of
words, which made the appellant feel aggrieved and, based on this ground,
accused the Deputy Magistrate of being partial against him and thus

sentencing too heavily.

Original (Paragraph 3):

WA BAIEEEHEARR LIERE Y] - BUERZI SRR B -
AR A BRI ENAESEIA BRI R E -

Translation:

Indeed, magistrates are facing huge working pressure. But they still need to
remember every moment to safeguard the dignity of the court. Legal officers
should not speak inappropriately like what the Deputy Magistrate did in this
case.
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Complete judgment:

HCMA 907/2000

BERITTERESFEIERERE

Bkl EERZEH: 2000 58 007 3%

(FEEsi kb st 2000 458 4023-7 57 )

2= IN EERER T

&

EERA HRRMARAH

FTEEE | R RRRELENEREE

BREAHEA 1 2001 &£ 1 H 16 H

HHAH 20011 F 16 H

PIZEEHE 2000 FE 25 H

# & E

1. EERAMEEEIATIAIEA - BN ((BIEERD) 5 3963 (4) (a) K

63 (7) 1 - MATRATR G TRERRT RN 57 (BFEK

By & 39 AR TRERE - BIE 1999 F 9 H 25 B 10 A 17 Hia

TEERE - FERPIEERESEA LRAEE 2,000 TR &8
FEEIK 10,000 TG o EERANERAIE] - R EER - SRERRUREARER

ST RO FIMRERMEE —RCRRHEARFEERTE - EEHN

RERARES > AP E SR LERA EINILER - MEMSRERGEIBM

BEEERINUR - ELL - SERRES - ZERREEFIEERE

SLAERRE - LERAFIBEEEATENER - ERSEFIERESIR LR

NEE RBEHERERETE R IER R - Boa R - HhER

MAE - T H—EEREEE > MEMEER TAHE - IHIRELIER

B TREE - (R EERAREBE 33 B D K K) EEREUREIARA

TERA% - DUREET T - A iEvREEaRm -

2. FEFER > FRABRETRE » WERERTEEEREE
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RN EERE R - iy > BN BIEREE G
EraF AT AERE A EBRAOBAE LR - i8R
BRAEHMFERR  DEPIFHEE -

3. B BPIEEERARIERT] - B ARR R R EN S
i - AEARRERTENARFERAERMLEAE -

4. FERL - E ERABTHE - BREENERERAIEEHERZ
&5 B RRTIERRY R R - A E R G E - HRIEEPIE  IREE
FUETEK 1,000 JC - R EERAZEIT 5,000 TTEIER -

FEEEUK

LR ERFEREIAE

ERRA ¢ IRBRAFIRAT - BMERARE S

BRI ¢ B SNSRI R B R B T T BT
(http://legalref judiciary.gov.hk/Irs/common/search/search_result_detail fra

me.jsp?DIS=42848&QS=%2B&TP=JU on 10 October 2009)

(14) Judgment 2

Date: 17 March 2005

Offence: Littering in a public place

Judge: Ms Justice Cheung Wai-ling

Court: High Court

In this trial, Ms Justice Cheung criticized the magistrate of the first instance
for “using extremely inappropriate speech style aiming at mocking the
defendant and thus detrimental to the dignity of a magistrate” (J2,12). As
cant be seen from the judgment, the magistrate’s speech is rich in verbal
particles which make it very colloquial. Paragraph 9 and 11 showing the
inappropriate speech style of the judge are given below with translation,
followed by the complete original judgment:
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Original (line 5 — 13 of paragraph 9):

PIH SRR A\ SHBARES T RS = E PR —F - BT
WeZs - IEFIE CLERIEIES - EREEPRNY T 7 &0 - 358 - JEEHE
APEFILF - AR =280 I B A —HeAREEE - 85
HE—TERE WIREER R AR E BRI ER S AR EE
RIS RMEGE - IS W DI R — B - BRNTHEELA - BT EE
B AERIR R S SRR BT 1 VB RIS R L R
BOGRREE - BRI G TRRM W - i IRBESREETEE Rt - FRRAASRAR(E
BT {RReEREn T BATOERE , - B TREEEEEE,
{RE DGR - |

Translation:

“Someone has argued that ‘I bring a solid gold of three taels, drop it on the
ground and “dung” it sounds. I leave without knowing I have dropped the
gold. Is it littering [ah-gaam]? Gold [wo]. Judge, how much a tael do you
know [ah]. How much if it is three taels [a¢#] ; or someone crushes a one
hundred dollar note, presses it together and throws it onto the ground. If the
court finds that the person who has littered or left behind that thing which is
the rubbish has intended not to possess that thing any more, then the judge
can make a decision, look at the person, deduce whether according to the
evidence it has been shown that the person would give up the right of
possession of the thing. This is my responsibility and my difficulty. I will
handle it later [ga-Ja]. Why not we listen fo the evidence first [ah]. So about
your responsibility — you say ‘I don’t mean to [gor-bor]’ or ‘I don’t want it

to be [gor-wo],” then you have to think about that [/a}.”

Original (line 4 — 29 of paragraph 11):
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"R BMRE 1 R P ERERME R R 2 IR AR - R R
WgE - ROCERFEEHIIR - (RO E R R ©
& ¢ SRR

[ IRAREP —— B B - VeI 2 IF 2
B AWASCRMAB TS LR TR R oR -
WA o TR -
B ARBRIY ?
BEA - EREB TR 0 -
B BRI A DRRELR -
A ¢ BMRE-
B ¢ R RETE - BGRRHE T RS BRIE o 1 - R E AR ANEEE
iR IR > fRORESR » (RIGERBEEL RN ZEE , 1 -
WEN * HERERREE - IHTRIEA ?
H SRR g A EITEARERE -
WEN R
B ¢ REKIY ?
HEAN  ZE - 3 S BERE > TRIITHRE - SR -
B ALY - 18 AR E SR - ERATEREEIAE IR
PETENVEY > 5 BITRR » TBER - BRI - (REEEIRIE - KRR
ZRAF > G-
WEEA ¢ TR WP - BE - ROREA—E - S - -
B EGR  FIEAITE R -
BWEA R ?

B PSR - SEKIG SR - 5K DASR - (ROK 7 A B
HEEBISME R IFSEET IR EE SN 12 > REIR= 1% -
REIEEEN ? ANRIEEBELAE -
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Translation:

Ask: Oh, that means within one metre of you I still threw the cigarette buit
within your vision, and that means I threw away my money intentionally,
and you are wearing uniform at that time. Do you mean that?

Answer: Don’t understand your...

Ask: Are you having con — contradiction, kind of? Ha?

Judge: Some people even robbed the Bank of Shanghai in broad daylight
[ga-la])
Defendant: Oh, that is true.
Judge: Isn't it [ah)]?
Defendant: I haven’t thought that much.
Judge: That means the hearts of people are separated by their bellies.
Defendant; That means he...
Judge: If you ask him like that, it means you are asking him ‘Do I look like
a thief’. Then you are giving others the chance of telling you ‘Hei, you
really are. Your face really looks that awful [wo].’
Defendant: Won’t it be a problem if he says my face looks awful?

Judge: Then I would advise you not to give others the chance of scarring
your face.
Defendant: Ch, yes.
Judge: Isn’t it [ah]?
Defendant: Thank you. Thank you. Thank you. I have thought of that. But I
did not know how to put in into words. Did not that.

Judge: How about that [a/]. [La], I postpone this trial for 3 years so that you
can go to the University of Hong Kong to study law. Like in a martial arts

novel [la], I beat you today but it doesn’t count. I let you go up to the hill to
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learn from the master. You come back after studying. I will wait for you
[ha]. Then...

Defendant: Yes, don’t laugh at me [/2]. Judge, I am a coarse man. I don’t
know anything, . ..

Judge: No. I don’t know how coarse you are.

Defendant: Isn’t it?

Judge: Coarse or not, it is by birth [/ai-je]. It can be changed later [ga-mal],
isn’t it? Even a hard rock can nod. Now the Hong Kong government gives
out a lot of money for study. You go to study [law]. [La], T wait for you for

three years [ah-la]. Do you need it [ak]. If not then go on.

Complete judgment:

HCMA1245/2004

BT ITEE

M= LEREEEERE

$IFE LR

FNTHRER © BPNERE EFREM: 2004 £FE58 1245 57
(EEZEHFIEBEZEMA 2004 T2 1557)

AR AT &

G

WwEN  MHEE

FTEEE | EFERFREET RS ERER

EReaAEH#A - 20051 H 11 HKE3AH1TH

FPVHEE : 20053 17H

P xEF
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1. FRAEER SRR ERE B EA R ER YRR
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2. MESEEEEE - 5B ) RARBEEE/NEEM X

FEHAMERE LR AR TRIEFRETTARBE -

_CRREI
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HRAEA
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EHEA2HE -
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(hitp://legalref. judiciary.gov.hk/Irs/common/search/search_result detail fra

i
Q

me.jsp7DIS=44995&Q5=%28%7Bhcmal245%2F2004%7D%7C%7BHCM

A001245%2F2004%7D+%25casen0%29&TP=JU on 10 October 2009)

(15) Judgment 3

Date: 12 September 2007
Offence: Indecent assault
Judge: Mr. Justice Tong
Court: High Court
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In this frial, Mr. Justice Tong criticized the magistrate Mr. Justice Wong
Yu-wing for using expressions detrimental to the dignity of the court (J3,22).
As can be seen from the judgment, the magistrate’s speech is rich in idioms
and flowery language which amount to hyperbole. Paragraph 22 showing
such a speech style is given below with translation, followed by the

complete judgment:

Original:

FHARERERECNE  AEHFERG—EER - " EFFER ; K
FREHLE | BREHRERINE - REEBREMTI AR ¢«
RIEERERMEEEE NV - BECELERKEE « "HE
RO - AR 0 BUE TSR PR R - B
MERE  CREmE - - 1 EEBRIVIEE DB ERNYRE
MEMER - SRET NS EE -

Translation:

Regarding the content of the reasons for conviction of this case, This bench
wants to make some comment. “Reasons for conviction” or “statements for
findings” are writings with legal effect. The focus of their contents is on
rational analysis and not on floweriness. Magistrates of course have the
right not to believe the evidence of the defendant but is there the need to
phrase it as “the defendant hit the gong and beat the drum, repeatedly
emphasizing in high profile” or “at this stage of cross examination, the
defendant’s fox tail was completely revealed...” To have this kind of
hyperbolic description in a solume legal writing inevitahly make one feel

that there is a lack of dignity.
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Complete judgment:
HCMA1047/2006
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MRS EHE T EE  BRAVE I EE R RIS R R RS
BHE LRACEE BE > BB RREE LRAARERLE S
EFERR -
15. BEEFRAREIFIERY TERA TR, - BRATREER
FHRATEEZR | FYEREROETZ=a T Eg Tl LR O EE
NERHEABHE  LUEBRAN S - ARSI T EnER AT
16. BRNIEERR T LERAFRHEY 6 HEER: - FhlELERE
VR BRBMER TRES HIEREICIE - ERAE DT HE
JE
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ERRR - ER EFRACKEAHRY B & —IERREEN
RGO MRS - AR ET R AR EEEERREE
ZERLEM - BRI E R - SULREAEIER - LIRS
IEHPEERERIE R - PRI AR REN -
------ DI Ery s - e H EE R ERUE T AR - EEEMRE
B A BERR - B EEE BRI R R s
BF(LFRRE 267 E B1T) < BRI - M- TR ER RS
et - [REEE EAE IR - W ER R R - A E
T & - FFh— ST R MAEREEE RN R AR
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TOTREE - ISR EREMERREANA L - T EEEN - ETEA
e BRETE BTG 0 (REFRERSE 20 &) - MEREHEN
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(hitp://legalref judiciary.gov. hk/lrs/common/search/search_resuit_detail fra

me.jsp?DIS=58541&Q8=%2B&TP=JU on 10 October 2009)

(16) Judgment 4

Date: 4 October 2007

Offence: Robbery and other crimes

Judges: Mr. Justice Tang, Mr. Justice Cheung, Ms. Justice Yuen

Court: High Court

In this trial, the three high court judges criticized the magistrate Mr. Justice
Wong Yu-wing for using emotional and insulting expressions which are
extremely inappropriate and detrimental to the professional ethics of judges
(J4,19). Paragraph 19 showing such a speech style is given below with

translation, followed by the complete judgment:

Original:

B B RSN SR R R R R R A R
B TR < ERUIRTIAN - BEEERE EETIRA ML
RUFEED - ANLL “FEASER” RS A AIERE e A (EAM
REE) BE AR BEETARTMERFERNE - FERR
IR AEEENEAR A SE FERENGFERNFRERS
:f:] o

Translation:

Judges should be fair and calm in presiding over a trial, and give the verdict
according to legal principles and rational analysis. This cannot be more
obvious. If judges use emotional words in the judgment, such as uvsing
“neither human nor ghost” to describe the defendant, the defendant (or other
readers) will inevitably get an impression, that is the judge has lost his
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professional ethics. This court is of the opinion that this kind of insulting
expressions is extremely inappropriate. This court hopes that they will never

appear in judgments again.

Complete judgment:
CACC 467/2006
BRI TR &
S LERIRE
HHFEE R
FEFE RIS _LERET Al RE
ARSI TS _EFREMF 2006 58 467 57
(FEARZEMRST © BigEbeE s 2006 5558 374 5%)
BRAN  BERITHE
i
BREEA  BEKS(PONG TAI CHUNG)
FEEE | aSFERELIRNEEREREE
e EEbE FERAE S B TREh
R LR E R
ESEROER - 2007469 H 210
HHBE 20009 H21 H
Pl RECER] © 20075 10 A4 H
Pl EE
H ENEER SR EER FIREEAIEERE
1. 200749 B 21 B - B ABEEAREM—Ee s AERRTT A 5L
TESRIRH EER - AERZRE T iR ARME RN BRIRIE RS T
AFA] o BEAREERERAOE -
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2. 2006 5 10 A 16 H » RHEAEEEERSE TR Y SRR
TET SIBMEGREREROL - 55 | TRIRGER "R - REIEHEHEE ALY 2006
£ 1 A 24 B S E R MR — BT e s — B e R 4% $10,000 -
HER R RS AR B SR ETFEAOMRIE R
AT TR AR AR S - BRIRIRERMIEN R R - R AN
ARt MRS - M Y - TR T A AR T S/
H— SO RS BrYYiE - WA EREERETEE - At
R IRKIREE - ARENTEREITIESCR  IESIER
TERNE€:$10,000 #5FEREEA - ERFEKAIE REF ARSI B e 5 A ETE
DR < EREE—TATER RS RURENE -
3. EB2VEMSGER ¥R - FRIEIEHEARNSE | EEEERRRK
TEE LR A 3-DABRELS6, 000 « 28 3 TEIRSE RS 2 TR 20E
2R -
4. BB 4 TAPRYER WIS - FRIBRESE 2 TEMESRERAEIRR o HY
2006 £ 1 A 31 H » REASWEIEELL -
5. REAR FEEEREHETHFAZELEE (A 1E S 2R
85 47H) FRAEaL  WERELEE 1 BEIEgE “eE)” - PIREEAARI4 &
O @H - B2 2 TEIEgE R - BIPIREEAARI L3R - A6
&8 A G581 TRIRERRVEEEE D HARNT - BESE 4 THIESE "HISHME - iR
FREE AR O - Hodp 3 {8 F BEE | TEigRaYRE S D ERgT - BIRET
B s E6EA -
6. FEARFFARE RN ERRPINERL T LERTUEFR
TEAEREHERT\BALARE - (IFIRER T B REATRIREEE | EE ST A e
st o MUNEE AR FAGE
7. RERAFHANEAEAMFER  FEEEER 25 EMeGEs
TRy » BIEER | FIRAERRIDI AREAEN) - R NEREIR
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% HEAREROE - B A AT ERGAREEGE eSS
%~ WRHEAETERENRE TR EE— IR

R A e IR R B AR S A AR —
5+ TENE— B R By 20 BVE LI FIURE -
B - ERIEME TR  WEHA  BEETE  WABIEE
2 RESEmE U KBRS a e ERE - SR
BE o
9. TEAEERT > AR EINE B SRR HERHAOBI T
R BRI RS TR IEE - BRI 4 R AR
E—BHUEEEAR  MEEWERS St H e e
IR EAET B0 « AR B A AR IATRS - (R T
HESEIR RS - fLAYESER TR - FIR seat A" (p.538) ¢
e BRI (p.59K) - BEATEH B S MR T
Bt AR A R R o (E BT A A AL TR AT A
F > BTN T IS A S - BRI R
SN EAEASE » o T M A T SR P B LS B
= (p.87] - M) -

10. BB FEE  AEESEE L BB AAE R
BT B -

11, BEAEETARITR R EA TR - e A SR
SRS - (EERRERNE 10 BRF - THEE SR AHEL R
B - SRR - EFRE RS O HHZS - ARG Rk
B AU RS HA - (S -

12, TRAGVEARE ATEER 75 8 BT > MAASAE AR
IR CRET  ELETE  REGA RS RSE N EYE
RS ARG (p.99P) - EIRFRRED  HEEREHFEA
BT R » R R e S R T T T

oo
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EAER T - T EE R A RIS ERIGAE - ET
FHEZER

13, EREAERMERELERPEA FREET" §10,000 KEK
AUFFER A "EREAE" $10,000 - ERWEREERIH  KEF
TEFF RO - ERREERISIK -

14, BRYES—FE - BRI > FHARTEMATIAKR
TRy R AR AR B RS ERS  EEEARES
B AR TR (p.857) » AEEHEARME “IRAUAEME
[EMEESeAE | S ORI - "URHREE " (p.86B) - BEREEAREEIRY
AR RHE AR A ARSI (p. 861-T) - BHBMRE AR EME T

EAREEEEUCE H CEEE TN -

15, S4h BREARREW R AR AR SEAE 7 8 BTl 1 EL
g "BETEIE (p.54N), MERERFHARR 188" » "RE
HIEEERSTER" (p.88S - 89F) - HEE LA AR REEUGH
FREEA AR —&SIRE(p. 520) > T “—##  (p. SKORVERELIIERH
wmARTEBYRRN - EEZEKER M2 BHIEE ] (p.85E-G,
878 - 88G) - HEFHAMNEMFIRVERTR AR ER BTN - #2H
A EMFI A (0. 88E-F)SREE ARSI (p. 88G) - FEHLEEURLT
BIAESTE WAUMERERTR TN R R - BRIE - AN
BINE R R BT -

16. HAFEHER - PEEAEMARONEAZSEENDE - FE047
BMEARFMANES R - REL TR RBARNRREF AT EEZ
B o

17. ZERHEEAERELDHEES 2 HEEE 4 BEE IR EEREFa
r B TR TREFEFUIRY_LERET T FRER - Ut BERER T RR R A - TR
BR[El T Fag AR | TR S RaY LRRET T HAw -
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18, &% REEER B - REARARRF LRI IREBE—
EREEERREE—TT - ERRFEARCGETE LSRETUREER W
REEREBHRIEA BRI MR SRR iR ABEEE LR s
PR TEMERT - MASER BRI % -

19, HEEEWEEEIRNETEREIVREE TS - EEREFEA]
SRR HTE B R - IERIHE NIRRT - FIEEESREEETRE
FEMEARATIEE APL “FJEAGER” RfgE A ARG E A (R
Bftigs) #3—EHR - BEECAART MERENEERE - AE
RS BRI &  RERE TN EETARE
RET -

(EREE) CiRiEmf) (RHEE)
SRR LERNEERER SEERRELRAERE SFERLER
EEEE
EREEN | ERINEIR B RTRE R - S RIEAT TS AR EREA
FR(5 1 TREESRRUE SR EERET W) - BERIMER (B 2 F5 4 RN E
F_EERET W S A SRR IS _LEREF )

ERBA - HEEEER BT R R R (SR -
(nttp://legalref judiciary.gov. hk/Irs/common/search/search_result_detail fra

me.jsp?DIS=58703&QS5=%2B&TP=JU on 10 October 2009)

4.1 Issues with Cantonese as a trial language

As mentioned m Chapter 3, there has been a debate on the Cantonese used
by magistrates, exemplified by Justice Hui’s and Prof. Sin’s arguments
given in this chapter. The crucial issue related to the debate is the
appropriateness of magistrates’ speech style. Since the social setting is
procedurally relevant to the production of speech style as explained in
Chapter 2, the court as the context of conversation affects how participants
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speak. Moreover, it is argued that since ihe situational features of a
courtroom are so unigue, all trial participants ought to be able to predict
what is typical to take place, including the appropriate langunage to use.
Hence magistrates are able to use high Cantonese is taken for granted.
However, the reality presents a different picture, for time and again
magistrates are criticized for their colloquial Cantonese speech style. It
means that the issue of legal Cantonese needs to be looked into, and the
concern of legal professionals is unfolded in the following article written by

Ms. Justice Carlye Chu (1994 40):

One may think that as long as all the people in court
speak and understand Cantonese, 1t is a simple matter
for the bench, the advocates and the parties to
communicate in Cantonese. That is not quite true. The
Chinese and, in particular, the Cantonese which the
local community uses has, over the years, been
modified, shaped and developed by the changes and
trends in society and culture. Different social sectors
will have usages peculiar to themselves... At the same
time, some of the wusages adopted by the local
comimunity, especially those coined and promoted by
pop stars and the mass media, are rather crude and
vulgar, to say the least.

It is therefore an art to speak and use common
and generally understood Cantonese and Chinese,
without at the same time resorting to slang and usage
that may compromise the dignity and solemnity of the
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judicial process. Ii is also a matter which judicial
officers and advocates alike will have to give serious
thoughts to, if Chinese is to be used at more or at all

levels of the court system.

Two arguments could be concluded from Justice Chu’s statement, The first
argument is that there is a difference between legal Cantonese and
Cantonese used for conversation in other social sectors and hence even
native Cantonese speakers may not be competent users of the mother tongue
in the context of the court. Justice Hui echoed this view when he said at
interview that “it is not true that any native Cantonese judges can use
Cantonese well in court” (I. 8: 12 - 14). Barrister Cheung also gave a
similar response at interview, saying that “there is a particular type of
language for court” (I. 5: 1 — 2). In this connection, the concept of genre
which refers to the use of language associated with a particular social

activity has its role to play. As Coupland (2007: 15) says:

Common definitions of genre tell us that genres are
culturally recognized, patterned ways of speaking, or
structured cognitive frameworks for engaging in
discourse. So the most clear-cut instances are
institutionalized communicative genres, such as
political  speeches, lectures, post-match sports
interviews or stand-up comedy routines. In these cases
quite specific frameworks exist, and indeed there are
often partial scripts, for how to fill out the discourse of
a genre. People recognize these genres when they come
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across them, and they can refer to them ithrough fairly
simple labels; they appreciate their norms and their
discursive demands on people taking part...and coming

to appreciate their social resonances and values.

By this definition, judges’ language is an institutionalized communicative
genre. It is framed by its very specific context and there are discursive
demands on it. Erving Goffman (1974) also says that particular social
identities will be shown in particular communicative genres, and participant
roles in a specific genre will foretell language-identity information and
expectation. In short, a particular social context dictates the linguistic

requirements as a specific genre for an identity, represented as follows:

Social context

l

Identity

Genre

Figure 4.1 How genre is created in a social context

Hence aspirations for a genre are always identity-related and
soclally-bounded. It is on this sociolinguistic basis that Barrister Cheung has
observed that judges sometimes use over-colloquial expressions like “IEf
{%E%EE (This is bullshit)” (1. 4: 4 — 5), and Justice Hui noticed the linguistic
blunders of legal professionals, quoting at interview the example of “{/RIH 1%
FEE{RE R (What you said is really smelly faeces tightly covered
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up)” which means “from what you said you have done something wicked
but have tried to conceal it completely” (I. 5: 6 — 10) which he says is too
vulgar, not of the expected “social resonances and values”, to be acceptable
as part of the specific genre of courtroom speech. Another high court judge,
Mr. Justice Tong, also stressed the importance of solemnity of legal
expressions (J3,22), a proposition supported explicitly by two law students.
Student Ng comments that the magistrate’s utterance of “f/R &N (&I
F ? Hmis ? EREWFREHZS (What do you think this place is? A market?
Go out if you want to talk) makes the courtroom a less solemn venue than
people may think (I. 3: 6 — 13) and Student Kam says that magistrates’
colloquial speech style “may not sound appropriate to some people
including himself” (I. 3). Further support could also be found in the course
material of the Law Faculty, the University of Hong Kong, to be discussed
in Chapter 7, in which it is stated that “{5 R 208 - AEEEER » 2
REERHEE > BT » BEEENFFE (When the trial is conducted
in Chinese, expressions used have to be easily understood without being too
colloquial. Using slangy expressions will be detrimental to the solemnity of
the court)” (see page 321).

The second argument of Justice Hui is that the mass media has an
adverse influence on the development of legal Cantonese, an argument
again echoed by Justice Hui who said at interview that “today’s language
learning environment goes against the demand for better Cantonese in court,
as the language of the people on the street and the media is often too crude”
(I. 14: 6 — 9). Coupland (2007: 171) also says that the influence of the media
language, which lowers the speech style of high performance speech such as
a public political speech in favour of the colloquial style for other low
performance like small talk, is palpable:
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I am thinking of stylistic practices around
accent/dialect which are most distinctive for how they
do not respect boundaries between social groups. Many
of them originate in the mass media, particularly
television, in situation comedies, soap operas and
product advertisements. They can rapidly reach
awareness and some level of usage at a national level,

and sometimes they can be close to global.

Fairclough and Wodak also assert that “key areas of social life are becoming
increasingly centred on the media, especially television” (1997: 259). This
echoes Justice Chu’s claim that the intrusion of mass media’s language
which is “rather crude and vulgar” is undermining legal discourse and it is
not welcome in the courtroom (and in Justice Hui’s family as well (1. 14: 4 —
5)) but is nevertheless, as Justice Hui says, apparently having an effect on
judges (I.14). Coupland says that “the theoretical importance of
media-influenced styling is... that mass media are increasingly active and
important in delivering our accent/dialect/variation experience” (2007: 184).
He quotes the global hit television sitcom Friends as example, noting that
the use of the “so” expression as an intensifier by the character Rachel as in
“I am so:: going to marry that guy” has been rapidly absorbed into youth
speak in the UK (2007: 185). The problem of code-mixing identified by
Barrister Cheung may also be ascribed partly to the mass media through
which a lot of code-mixed materials like advertisements and popular
magazines reach the public. He says that he has seen “a lot of judges using
English expressions in Cantonese courts” (I. 3: 2 — 3), an observation also
shared by Student Man (I. 3) and Student Lee (I. 3), and Justice Hui
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comiments that “it is not appropriate for judges to use some English and
some Cantonese in court” (I 17: 1 — 2). Hence legal Cantonese needs to be
learned to master if its purity, its identity implications for judges, is to be
preserved. How code-mixing renders Cantonese informal will be further
explored in Chapter 6.

The two arguments of Justice Chu and Justice Hui go hand in hand:
genre-mixing in some cases may not be socially welcome, particularly if the
features of the genres in question, like colloquial and formal speech styles,
are “incompatible” by social definition. Weight has been added to this
proposition by Justice Hui at the start of the interview in which he recalled
his experience as a user and observer of courtroom Cantonese. He
mentioned in detail different Cantonese courts he has worked in (I. 1),
demonstrating his experience in using Cantonese in trials and implicitly
claiming representativeness on the topic. He is not alone in criticizing the
current courtroom Cantonese. Other legal professionals have voiced similar
concerns on the development of legal Cantonese. Tommy Cho, member of
the Working Party on Bilingualism of the Law Society of Hong Kong, has
commented that “most Chinese practitioners are conversant in the
vernacular use of the Chinese language only, and are hence hesitant in its
formal use. Legal Chinese, as such, does not exist yet” (1997: 18). He (1998:

30) says on another occasion that:

There has been an increase in the number of cases tried
in Chinese in the District Court and below.. But these
trials are more often than not actually tried in the Punti,
a Cantonese dialect...adding a vernacular face to the
supposedly solemn context of trials.
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This lends further support o the view of Justice Chu and Justice Hui that
colloquial Cantonese is not a suitable language for use in the court, and it
suggests that legal Cantonese has to be promoted, and that the protection of
the dignity and solemnity of the judicial process is the key criterion for the
choice. The problem is not limited to the local courtroom. In PRC where
another form of Chinese, Putonghua, is used in trials, an appropriate
courtroom language for judges is also in need, and a quick survey of it will
lelp enhance our understanding of the local situation and the nature of the
problem, since Cantonese and Putonghua both have their formal and
colloquial speech styles. The following extract from The Legal Daily of 24

February 2002 is revealing;

HAET » REEEARPRET MENEEEEERR
REPFRE NI EFEEHEM - KR PR
mE REYEARNNHE - 83U - LUigs > 1
B3N T B ARTRIREA - M EBEHE T B
TEEAES « AL - BLIEERIES AT ~ &7 Hk
BiG BN b ERAEERRE R EE
R o (In our country, a unique language system for
judges has yet to develop, and the language of the
majority of judges is wulgar...The inappropriate
language of the judge has caused dissatisfaction among
clients, with the result that the number of appeals has
increased. This not only means a higher litigation costs
for clients but has also discredited the court. Hence to
better regulate and improve the civility of the language
of the judge has become an important issue in
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improving the quality of judges.) (T E5E “HEEIGIE
5FEE" Ding Kwok-keung’s “Judges’ language
and the Spirit of Law™)

(http://legaldaily.com.cngb/content/2002-02/24/content

32453 htm)

The official stance represented by the following article published on 28
December 2006 on the website of the court further strengthens the call for

an appropriate speech style for judges in court:

KHILUK » BREESE IS Z AL - BREHse

DABT — S B EESE P RITHR - 20T EH
RR D REE ) M TIEHUE AN - FR9E
T A - AR 0 it ERITRTIE H
FRREE b - WH AT MiEe s iz - ik
‘BS54 - (For a long time, there has been no regulation
and studies on the language of the judge in our country,
and hence some judges speak in whatever way they
like in the courtroom, causing adverse effects to the
outcomes of trials. Individual judges, for ease of
understanding by the clients, use a language which is
too colloquial and conversational and bring into the
courtroom trendy expressions of the society, causing
adverse effect to the solemnity of trials and damaging
the image of judges.) (GKREL ~ $181 - &2 1 IFES
FroN ERMTIEL ——WEEIE SR —
e Pf#) (Cheung Ling-man, Chung Ngai, and Kam
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Ngai’s “The Art of Speaking of Judges as the Basis for
Regulating Trials - General Interpretation on
Regulating Trial Language™)

(http://lqfy.chinacourt.org/public/detail.php?1d=3491)

The problem that “judges speak in whatever way they like” also exists in
Hong Kong and could be caused by one’s familiarity with one’s mother
tongue, as Justice Hui says that “in Cantonese trials, since the language is
the judges’ mother tongue, there is a lot of room for judges to manipuiate
the trial language, sometimes to the extremes, and hence many different
kinds of language styles emerge” (I. 15: 6 — 11), examples of which are “ff
RTINS, » SR PE TSR (the defendant hit the gong and beat the
drum, repeatedly emphasizing in high profile) and “WhE5HEEERIE LM
By BREUERE S - CUREEIRSE (At this stage of cross examination, the
defendant’s fox tail was completely revealed) and are criticized by Mr.
Justice Tong as “BfRE 4 ABEH/RKIEE (unavoidably being felt as
lacking solemnity)y’ (J3,22). Both Student Ho and Student Ng also support
the proposition that native Cantonese speakers may not be competent users
of the language. Student Ho says at interview that “on the whole her class of
students of about 50 are not good at oral English and Cantonese skills” (1. 5:
1 — 2) and “law students are good speakers is a misunderstanding” (1. 5: 4 —
5), and Student Ng says that after a few years of speaking and writing
mainly English, her Cantonese for use in everyday life is getting worse and
that 80% of her classmates are from overseas and their Cantonese ability is
not good. (1. 4: 8 — 12). I would argue that even Student Liu has implicitly
admitted that she is not good at using Cantonese or she would not have
attended the course on legal translation (I. 1). These prove that the problem
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with judges’ speech style has been well identified, and there are voices
calling for the promotion of standardization of legal Cantonese as a remedy.
In this light, Justice Hui has also noticed that the judiciary has ceﬂ.:a.in
requirements on oral Cantonese when he says that “new appointees must
have met a certain standard or they would not have been offered the job” (1.
3: 6 — 7), echoing the Chief Justice’s remark that “The use of the Chinese
language in the courts is an area in which we have made considerable
efforts” (Appendix 1). The importance of legal Cantonese is also recognized
in law. In July 1995, the Official Languages Ordinance was amended to the
effect that the Chief Justice may make rules and issue practice directions to
regulate the use of Chinese language in the courts, admitting that judges
may be facing problems of language. The above data and measures all point

to the requirement of a certain standard of Cantonese used by judges.

4.2 Social identity and power of the court

Meanings must be interpreted in their contexts and any analysis of
courtroom Cantonese should likewise be contextualized, for every word
bears its cultural and historical heritage and inherits its meaning from it. In
other words, as Gumperz and Cook-Gumperz put it, it is because of the
historical character of the process through which groups are formed and the
symbols of identity created that there are particular characteristics of the
ways of speaking in question (1982: 7). To understand the process of
formation and the social significance of courtroom language in Hong Kong,
one has to know the social position of its legal system where concepts like
dignity and solemnity of the court originate. The Hong Kong 2006
published by the Information Services Department provides the information

for such understanding:



“The core values on which the governance of Hong
Kong is based include the rule of law... Hong Kong is
fortunate also to possess a tried and tested legal system,
which has its roots in the English common law, as this
is crucial to the preservation of confidence in the way
in which we conduct our affairs,” said the Secretary for
Justice, Mr. Wong Yan Lung, at the Third ICAC
Symposium.

(http://www.yearbook.gov.hk/2006/en/01_01.htm)

Another section in the same chapter gives a more detailed account of the

legal system of Hong Kong:

A key element in the success and continuing attraction
of the HKSAR is that its judicial system operates on
the principle, fundamental to the common law system,
of the independence of the judiciary from the executive
and legislative branches of government. The courts
make their own judgments, whether disputes before
them involve private citizens, corporate bodies or the
Government itself.

(http://www.yearbook.gov.hk/2006/en/02 10.htm)

I would argue that the court is a strongly framed institution, both in terms of
its unique identity in the society and its very limited accessibility to only the
. elites as its members, making it a powerful and highly organized institution.
Many language analysts contribute to the definition of an institution. Some
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say institutions are intrinsically bound up with power, and are often seen to
serve the interests of powerful groups such as the government and the media
(Benwell and Stokoe 2006: 88), and some define an institution as “a socially
legitimated expertise together with those persons authorized to implement
it” (Agar 1985: 164). The court appears to fit well with these definitions
since 1t is a socially empowered organization with its experts (judges)
responsible for exercising the social power towards non-experts (the

R 44

defendants). Fairclough uses the special terms of “subjects”, “clients” and
“public” to denote different participants and their relationship in such a

conversational context (1995 38 — 39) represented in Figure 4.2 below:

Court
(Institution)

Judge Defendant
(Subject) " (Client)

Public

Figure 4.2 Interactional relationship between court participants based on
Fairclough’s model of a conversational context (1995: 38 —
39)

In this framework, subjects are members of an institution who have
institutional roles and identities acquired in a defined acquisition period and
maintained as long-term attributes. Clients are outsiders who take part in
certain institutional interactions in accordance with norms laid down by the
institution, but without a defined acquisition period or long-term

maintenance of attributes. The public are people to whom the messages of
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certain instifuiions are addressed and who interpret these messages
according to the norms laid down by the institution, but who do not interact
with institutional subjects directly. In the context of this research, the public
are ordinary citizens, and subjects and clients stand for judges and
defendants respectively. In the courtroom, the judge occupies the subject
position and becomes the representative of the court in exercising its

authority over its client, the defendant.

4.3 Linguistic realization of the court’s identity and power

While institutional dignity originates from its social identity, it is realized
linguistically through features of vocabulary, politeness conventions, speech
furn-taking system, etc. Formal speech style helps demarcate the court as at
the top tier of the social order, as social convention dictates that on any
ritual or serious occasions, only formal speech style is allowed, and at the
same time, internalizes the social identity of the court as a collective truth.
This explains the relationship between, and the stability of both, the identity
of the court and the speech style of judges. In practice, the dignity of the
court is manifested in the judge’s language through the following devices

suggested by Fairclough (2001: 113):

(1) Interruption
Judges may stop the defendants or anyone at any point when they are
giving evidence or interrogating to control the use of time.

(2) Enforcing explicitness
Judges may ask the defendants or anyone to repeat or clarify their

evidence to make implicit meaning explicit.



(3) Controlling topic
Judges may order the defendants or anyone to start or change a topic to .
direct the course of the trial.

{4) Formulation
Judges may reword the evidence of defendants or anyone to facilitate

interpretation of its meaning.

Examples of the operation of these devices could be found in the field notes
and trial transcripts for this research, some of which quoted in the next
chapter. Only one point that goes beyond these data from observation needs
to be made here: the prosecutor and the defendant are asked to appear in
person to argue for their case before the judge is to ensure that the judge has
the opportunity of verifying and clarifying any evidence, a clear sign of the
judge’s dominating role as the subject in a trial.

Some theoretical analysis of a trial process will throw light on the
relationship between the social identity of the court and judges’ speech style.
In Figure 4.2, the broken arrows linking the public with the judge and the
public with the client symbolize the proposition that they are mutually
influenced, as judges and defendants are in real life part of the society
(public). Justice Hui says, “Judges are also ordinary citizens and have
learned their language from the society” (I. 14: 3 — 5). It could be further
argued that a trial is a public performance, not only because any member of
the public can enter the court and sit in on any trial with minimum
restriction, but because the media can cover any trial. Moreover, both what
and how judges speak has social effects. One may have heard judges, in
delivering their judgments, appealing to the public for looking out for
certain crimes or advising the government on the amendment of certain laws.
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On this basis, judges are not oniy speaking to the defendani but a large
audience, the public including the media which keeps a close eye on judges’
performance and is always ready to bring their “misconduct” into the
limelight. Judges are in this sense similar to high-ranking government
officials who are under public scrutiny and are supposed to talk in the way
they ought to and with due care. This identity-langnage pairing is not a new
invention. Benwell and Stokoe say that it is a truism that identities are
performed or constructed in discourse across the social sciences (2006: 85).
Hence language is performative: how one speaks will construct one’s
identity and as a result tell who one is. If a performative approach is adopted
on a social basis, judges not only are giving public speech in trials, but are
staging a public display of their institutional identity. This proposition is
also supported by Van Dijk who says that speakers assume the dual role of
speaker and member of a social institution, and by accomplishing discourse
in social situations, they at the same time actively construct and display such
identity (1997b: 3). On this basis, judges’ speech style is one of the
communication channels through which the legal system exercises its
influence on society, and because of its institutionalization, the court in
Hong Kong, as in elsewhere, has traditionally produced a fixed English
speech style which becomes habituated for its members who keep
reproducing, and reinforcing, it. The following case from the website of the

judiciary serves as an example of such an established speech style:

Hon Stock JA:

1 agree with my Lord the Vice President that this
application should be dismissed for the reasons he
gave. [ would add only this: that this is an application,
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as he has intimated, to vary an order of this court. This
is not an action that we are hearing to rescind a
judgment on the ground of discovery of new evidence
which will have had a material effect upon the decision
of the court. In saying that, I do not for a moment do so
in order to encourage this applicant to take that route,
not least because one of the matters that would have to
be shown in such an action is that the further evidence
was such as to have an important influence on the result
of the issue. I say it merely to illustrate that on the
application now made, this court has no jurisdiction.
(http://legalref judiciary.gov.hk/Irs/common/ju/judgmen

t.jsp on 3 October 2009)

The choice of vocabulary and the use of long sentences and nominalization
all point to a formal style which becomes the standard for judges’ speech.
For people who are conscious of this speech style formation process, such as
Justice Chu and Justice Hui, telling the standard speech style from the
non-standard one does not appear to be a problem. In fact, though from time
to time magistrates’ language is criticized, it seems there is not the slightest
argument within the legal profession on each of these incidents, suggesting
that professionals have to a certain extent agreed to the standard against
which the criticized speech style is measured. Hence the criticisms on
magistrates’ speech style by high court judges found in the research
judgments have not been opposed in the legal profession. This gives the
impression that there is a consensus on the necessity of standardized legal
Cantonese among legal practitioners, in line with the interview findings of
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this research. What the features of standardized legal Cantonese are will be

discussed below.

4.4 Features of standardized legal Cantonese

According to Van Dijk, talk and text are indexical, formal address indexing
the formality of the event and vice-versa {1997b: 3). Judges use formal
Cantonese to “protect” their dignity which is tied to their identity, and the
use of colloquial Cantonese “should be avoided on the part of advocates and
judges to retain the dignity of the court,” said Magistrate Cheng at interview
{I. 3: 12 — 16). To relate the data from the interview with Justice Hui to
Justice Chu’s above quoted critique on legal Cantonese will contribute to a
better understanding of the features of standardized legal Cantonese. Justice
Hui observes that there are two types of inappropriate speech style in court,
namely too colloquial and too flowery or playful like the abuse of idioms
and four-character stock phrases (I. 6: 2 — 4). The latter style is usually
preserved for the literary genre and may sound pedantic to the public,
though not necessarily detrimental to the image of judges, since the genre is
traditionally esteemed as a marker of the learned. An exception is perhaps
the use of hyperbole such as the case of Judgment 3 (33,22) quoted on page
101 and the case of Judgment 1 in which Justice To criticized Magistrate
Wong Suen-kin’s expressions of “TTAE] » MHYRELIEH (you haven’t given
them holiday. Then you are dead [lal)” (J1,1) and “fKE{E (You be
careful)” (J1,1) as threatening because, 1 would argue, they are exaggerating.
Similarly, Magistrate Wong Yu-wing’s use of “FE AFEFL (neither human
nor ghost)” to describe the defendant also leads to criticism by the panel of
three high court judges as the expression shows the magistrate has lost the
attitude of “HFI-3EFF (being fair and calm)” and expressions of this kind,
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the panel say, are extremely inappropriate and “ZNEIGE S EEH NG
PRI EEE T (this court hopes will not appear in a judgment again” (J4,19).
What Justice Hui refers to as inappropriate, judging from the example he
offers, “fREEEFE U AYSER (What you said is like the big sea turning
upside down)” which means “what you said is obviously impossible” (1. 6:
6 — 8), is another instance of hyperbole which, like another example he
gives, “{TBZAHERSE (You are crazy saying this)” (L 11: 4 — 6), carries,
he says, “unnecessary comment” since the rhetorical device serves to
exaggerate. Hence Justice Hui is not looking for an academic style remote
from public usage, as he approves using “common and generally understood
Cantonese” suggested by Justice Chu quoted at the beginning of this chapter,
but a style capable of expressing meanings accurately and without
connotations of the subculture of the society such as the crude and vulgar
language of the mass media. Magistrate Cheng agrees with his view, saying
that the appropriate Cantonese should “make understanding easier for the
trial parties to avoid wasting time” (I. 3: 6 — 7). Student Lee is also aware of
the necessity of using Cantonese “so that the defendant can understand it
[the judgment]” (1. 3: 3 — 4), echoing Student Kam’s opinion that “to cater
for the needs of the audience” (I. 3: 3) is the reason for using colloquial
speech style. Justice Hui also goes beyond the context of the courtroom and
looks at the problem from a socio-political perspective (1. 10) which will be
elaborated in Chapter 6. Besides, Magistrate Cheng (I. 3: 13 — 16) and
Barrister Cheung (1. 5) both agree with Justice Hui on the appropriateness of
judges’ speech style, that there is a certain standard below which the dignity
of the court will be jeopardized, and Justice Hui(I. 7: 5~ 12 and 13: 1 - 4)
and Interpreter Lau (I 4: 6 — 11) both say that judges’ colloquial speech
style may create ill-feeling on the part of the defendants and lead to
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unnecessary appeals. Professor Wong, the university teacher of linguistics,
is the only interviewee who says that “people are over reacting on the
standard of Cantonese used in court” (I 2: 4 — 5). Figure 4.3 illustrates the

stance of the interviewees on this issue.

Primary professionals Other professionals
For standardization of Magistrate Cheng Bamnister Cheung
legal Cantonese Tastice Hui Interpreter Lan
Student Ho
Student Kywan
Stadent Kam
Stadent Ng
Against standardization of Professor Wong
lcgal Cantoncse

Figure 4.3 Legal professionals’ stance towards the standardization
of legal Cantonese

While the interview with Professor Wong is brief and seems
non-informative, more could be learned from what meets the eye. First of all,
Professor Wong’s outright ban on the research topic once it was introduced,
saying that “it is meaningless to look at the speech style of judges” (I. 1: 3 —
4), indicates a strong dismissal of the significance of speech style in the
courtrooms. This immediate dismissal of the research value reinforces his
perception of the futility of looking into the speech style of judges. With the
rest of the data he provides (1. 2), it could be inferred that Professor Wong
does not think the speech style of judges plays any role in the identity
making of judges and courts. Neither does he think language is an issue in
court as he says judges in the United States use very colloquial expressions
or even swear words (1. 2: 6 — 7), and Cantonese is just like English (I. 1:
5 — 6) as a medium of communication, further implying that speech style

does not affect the identity of judges and the image of the court. This
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argument contrasts with the view of Jusiice Hui and others and will be
revisited critically in Chapter 6.

The opinion of Student Ho also deserves elaboration. Although she
commends the effectiveness of using colloquial Cantonese in magistrates’
courts, she does not approve such a speech style as she explicitly expresses
her praise for higher courts where formal Cantonese is used, using the
value-loaded word “decent” (I. 2: 13 — 15). Her support for colloquialism, as
she says, is accounted for by the environment of the magistrates’ courts
where the physical setting and the audience are comparatively “inferior”
compared with those of higher courts (I. 2). The deterministic view, namely
a better furnished and managed court promotes the use of the formal
language style, implies that what should be done is to renovate the
magistrates’ courts and tighten courtroom discipline to help promote a
formal language style instead of tolerating the use of colloquial Cantonese.
This view also serves to explain the notion that a particular speech style is
demanded by a particular social setting, and is not short of examples.
Benwell and Stokoe (2006: 119), commenting on a text taken from the

homepage of a UK university, arrive at the following conclusion:

There is little evidence of a conversational register
(with the exception of “a real competitive edge” which
is slightly colloquial), and in this sense, the material is
an example of the way in which universities construct
themselves as serious, corporate bodies, whose

language reflects their professional status,

186



Likewise, the speech style for judges should reflect the social status of the
court. As most of the interviewees take ease of understanding by defendants
as an important criteria for using Cantonese in court (Justice Hui I. 9: 2,
Cheng1.3:4-7, CheungI. 2, Laul 2:6, Hol 3, Leel 3:3 -4, and Kam
I. 3: 2 - 3), what remains to be discussed is how to find the balance between
communicative convenience and the preservation of dignity of the court
linguistically expressed, and as Justice Hui says, “The balance does exist” (1.

9:3 —4).

4.5 Conclusion

This chapter has presented data in relation to the beliefs of legal
professionals regarding the importance and the key features of legal
Cantonese in Hong Kong courtrooms (research question 1). Under the
research theory of CDA, the situation-type of the court is that of an
authoritor (subject) demanding information from and communicating
commands to the authoritee (client). Such an authoritor-authoritee
relationship is conventionalized as one of the same instances in the past,
achieved through the simple reproduction of the rigid structure-discourse
relationship, namely participants assuming a fixed set of roles using a fixed
set of speech styles. This situation, as Fairclough says, is possible only
under conditions of stable power, where institutions, situation-types and
their boundaries, speech styles and their relationships of dominance, are
sufficiently constant (1988: 119). Conversely, to protect the established
structure-speech style from being undermined one needs to suppress any
attempt to style shift in discourse. In this light, judges’ speech style is one of

the tools to express the judge-defendant and judge-public relational goals



and the identity goals of judges, manifesiing the social power of the court
with judges as its representatives.

It is found that the features of standardized legal Cantonese are
“common and generally understood Cantonese” and “without resorting to
slang and usage that may compromise the dignity and solemnity of the
judicial process” as summed up by Justice Chu in her article. How in
practice magistrates use legal Cantonese (research question 2) will be

explored in the next chapter.
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Chapter 5 Legal Cantonese in Practice

Chapter 4 discusses the legal professionals’ aspirations for the use of legal
Cantonese. To compare them with magistrates’ actual practices of using
Cantonese in court in the light of the research theories, this chapter gives a
descriptive and partly explanatory analysis of trial transcripts, field notes
and judgments aiming at highlighting the features of current Cantonese used
by magistrates in the courtroom (research question 2). Further explanatory
analysis of these features and how they differ from the legal professionals’
aspirations using triangulation of multiple sources of data will then be
conducted in the next chapter.

As outlined in Chapter 1, though scholars recognize there are high and
low Cantonese (Joseph 2004; Lord 1987), so far no research has been
carried out on stylistic implications of Cantonese expressions. There are

only brief propositions on the topic suggested by Luke (1998: 148):

“High” Cantonese is more formal, is associated with more
education, and is used typically for such functions as public
announcements, news broadcast, formal speeches, lectures
etc. “Low” Cantonese is used in informal domains as home,
friendship, and neighbourhood. In terms of lexis, “high”
Cantonese is characterized by a much higher concentration
of set phrases and idioms while “low” Cantonese use them

infrequently.

As Goodrich (1987: 177) says:
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The authority of legal language is its predominant formal
characteristic, and the initial question to be posed is that
of the lexical and syntactic forms which, viewed as
vehicles of expression or of meaning, combine to
construct a socio-linguistic belief system of extreme

soctal significance.

Hence certain lexical items like idioms and their frequency of use could be
taken as the markers of high or low Cantonese, which is also the approach
adopted by this research. However, the question of whether any other types
of lexical items are style-loaded is still unanswered. Philips also observes
that apart from the idea that discourse is expressive or constitutive of social
relations, there is little in the theory which looks at the discursive
characteristics of the particular discourses (2003: 27). With no relevant
literature on Cantonese available, this chapter is an attempt for a
breakthrough in the field of legal discourse. The transcripts for analysis
were selected through theoretical sampling and are, together with field notes,
representative of the findings covering the entire observation period.
Coupled with documents such as the judgmenis used in the preceding
chapter, they feature the speech style of 10 magistrates. A brief description
of each of the transcript and the field notes are provided below. Full
versions of the transcripts, too lengthy to be included here, are in Appendix

5.

Transcript 1:
Date: 12 September 2005
Offence: Littering in a public place
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Judge: Mr. Justice Chan Kam-cheung

Court: Tsuen Wan Magistracy

In this trial, there was a lot of conversation between the magistrate and the
defendant who was a lorry driver, because the defendant appeared in person
but did not know much about the technicalities of cross-examination, thus
creating disorderly dialogue where the magistrate had to interrupt and
explain to him the proper procedures. Since the defendant was unwilling to
accept the conviction and sentence, the magistrate, at the end of the trial,
spent quite some time to persuade him into acceptance. The trial provides a

rich site for investigating the speech style of the magisirate.

Transcript 2:

Date: 4 August 2006

Offence: Fighting in a public place

Judge: Mr. Justice Chan Kam-cheung

Court: Tsuen Wan Magistracy

In this trial, how the magistrate talked to, and sometimes argued with, the
counsel for the defence was the focus of observation as it unraveled some
features of the magistrate’s speech style during interaction with the counsel.
It serves to support the proposition that magistrates’ speech style is under

the influence of their immediate interlocutors,

Transcript 3:

Date: 15 September 2006
Offence: Indecent assault

Judge: Mr. Justice So Man-lung
Court: Tsuen Wan Magistracy

i91



In this trial, the magistrate’s speech style is particularly revealing in two
ways: the use of colloquialisms and that of formal, nearly written,
expressions, which are supposed to be incompatible in the same setting.

This hybridization provides evidence for the research theories.

Field notes 1:

In this trial, the magistrate spoke in a casual style with mixed-code.

5™ Court, Shatin Magistracy Date: 29 January 2004
Offence: Theft

Magistrate : Mr. LEE Wai-chi

Field notes:

Sorry » HARTIIFEE ? (Sorry, what do you mean by no?)

Field notes 2:
In this trial, the magistrate spoke in a casual style with mixed-coede and

colloquial expressions.

6" Court, Shatin Magistracy Date: 5 February 2004
Offence: Theft

Magistrate : Mr. LEE Wai-chi

Field notes:

1. {E[#5 1618 » 25550 > legitimate expectation ° (He [the defendant]
has the, how to put it, legitimate expectation.)

2. FECEIFLIRE E charge - (I remember it seems to be this charge.)

3. GHUI{RUEEEIE - (Seems to be this stuff)
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Field notes 3:

In this trial, the magistrate spoke with mixed-code.

8™ Court, Shatin Magistracy Date: 12 February 2004
Offence: Careless driving

Magistrate : Ms Chu Yin-fong

Field notes:

B RIESEEE AT IR LR - make sure FRIFEE T B~ (After I listen
to the witness’s evidence, I will read the written evidence again to make

sure I understand clearly.)

Field notes 4:

Throughout the trial, the magistrate used formal speech style.

5™ Court, Tsuen Wan Magistracy Date: 20 July 2005
Offence: Theft

Magistrate : Mr. Lee Ka-chai

Field notes:

AR SR RREERREEE - o ARSI e -
(This bench feels uncomfortable because the written evidence s different
from what has been said and this makes one suspicious of the willingness in

writing the evidence.)




Field notes 5:

Throughout the trial, the magistrate used formal speech style.

2™ Court, Tsuen Wan Magistracy Date : 1 September 2006
Offence: (A) Infringing copyright and (B) Breach of condition of stay
Magistrate: Mr, LEE Ka-chai

Field notes:

Judge: JH@RRAIE » AREPHREEEEFME A - (Taking into consideration
that this is the first time you commit an offence, this bench sentences you to

imprisonment for five months.)

Field notes 6:

In this trial, the magistrate used formal speech style.

2 Court, Tsuen Wan Magistracy Date : 1 September 2006
Offence: (A) Possession of a dangerous drug and (B) Possession of
apparatus fit and intended for the inhalation of a dangercus drug

Magistrate: Mr. LEE Ka-chai

Field notes:

Judge: {@AMEE - W RIRFF—KFEEF © (According to various pieces

of evidence, it can be ascertained that you are a drug addict.)




Field notes 7:
In this trial, the magistrate spoke in a casual style with mixed-code and

colloquial expressions.

6" Court, Tsuen Wan Magistracy Date: 8 September 2006
Offence: Careless driving

Magistrate : Mr. So Man-lung

Field notes:

Judge: HIRFBBHRPREFTEIRE  FEERREMN ? (How long did
it last from the moment you discovered the brake failure to clashing into the
road block?)

Defendant: X4 20 FJ - (About 20 seconds.)

Judge: B[MFFEZEEE [sir] I£ 20 F » (That means the car slipped for twenty
seconds.)

Judge: RREFIRETTHERIR{ERE ? (Did you pull to the lowest gear during
the process?)

Defendant: FEEHIZEERSX » ( have used the exhaustion brake.)
Judge: HIFEHHT7EEZEETTHE brake? (Do you know if there is a reason
why the car has no brake?)

Defendant: FE4 - (Don’t know.)

Judge: ZHEEFTTHE R 7 (Was the car regularly checked?)




Field notes 8:

In this trial, the magistrate spoke with mixed-code.

5™ Court, Tsuen Wan Magistracy Date: 8 September 2006
Offence: Careless driving

Magistrate : Mr. Douglas Kwok

Field notes:

Defendant: £ cut ARIEHFRIE G 558 = FRIREE SR M&E - (When I
cut across the lane, I did not feel that there is any inconvenience caused to
the cars coming up in the third lane.)

Judge: fR cut SRS HERCMELFEFREEIRAE - MR GHEEES
I EEYER R IE - (Whether you have caused inconvenience when you
cut across the lane is not a subjective judgment but has to be assessed using

the objective standard of a reasonable and cautious person.)
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Field notes 9:

In this trial, the magistrate spoke in both formal and informal styles.

&M Court, Tsuen Wan Magistracy Date: 15 September 2006
Offence: Careless driving

Magistrate : Mr. So Man-lung

Field notes:

1. Judge: HfEE{HLIEE REEREMEMEMETTSEE 7 (No disagreement on
willingness and accuracy?)

Defence counsel: 75%8% - (No disagreement.)

2. Defence counsel: R [F]FE [ B RHR4<0E #EE ? (Do you agree that you
in fact do not know the route well?)

Witness: {RIHXEE 2 /EH ? (What is the function of your question?)
Judge: {RIEVEEIEIE(ER » REEREREERTE - (You don’t need to
care about whether there is a function or not, [you] only need to answer

agree or not.)
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Field notes 10:

In this trial, the magistrate spoke in both formal and informal styles.

5™ Court, Tsuen Wan Magistracy Date: 18 September 2006
Offence: Possession of poison

Magistrate : Mr. Douglas Kwok

Field notes:

Judge: HHIMFREREEIEE 7 (What stuff do you want to say for
mitigation?)

Defendant: FEEARAPIERALE: - RIEFRAERIRTES - (L hope my
honour will out me behind bars and confiscate my bail money.)

Judge: {ATHHELS 7 (Why you said this?)

Defendant: RAEHIHIRALZETRIEIE - (I hope I can come out earlier to

support my mother’s living.)

Field notes 11:

In this trial, the magistrate spoke in both formal and informal styles.

6" Court, Tsuen Wan Magistracy Date: 29 September 2006
Offence: Indecency in public

Magistrate : Mr. SO Man-lung

Field notes:

1. Judge: WEERMF{REKHERFE S ? (Is the original sentence upheld in this
stuff?)

Prosecutor: J1EIEEBEE L » B2 EEh appeal is dismissed o (If my
honour read till the end, it says appeal is dismissed.)

2. Judge: T1EATE FEBE S ESEE/RIELF%S o (There will be counsels who

will look after your interest more closely.)
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The features of legal Canionese as shown in the above data are
described below. The source of data is documented in the format of (T1,27,I)
for part I of page 27 of Transcript 1, (F1) for Field notes 1, and (J1,2) for

paragraph 2 of Judgment 1.

5.1 Features of legal Cantonese in practice

5.1.1 Colloquial Cantonese expressions

The magistrates sometimes used colloquial Cantonese expressions instead
of their formal equivalents like “FRIE{RUEH/R (I don’t mean to scare you)”
{T1,37,U) which is a highly colioquial expression against a formal setting
where an alternative like “TRERI{RFSH; (I have to point it out to you)”
sounds formal. Another prominent example is “MEBEAUREERE 2 (Will
I ask you to rob [meei]?)” (T1,40,E), regarded by both Judge Hui,
Interpreter Lau and others as inappropriate for courtroom use, instead of
which “REERZETIREEAIEEET (This court has already considered
whether you can afford to pay)” would be a far less colloquial remark.
Similarly, “{RIZVCIEE{EE{ER (You don’t need to care about whether
there is a function or not)” (F9) is a colloquial remark and could be omitted
or replaced by a formal expression. Other examples such as “{§& (funny)”
as in “IFEEE. ... (What is very funny is...)” (T2,86,C), “IgHH...... 5B
(on the one hand...on the other hand)” as in “FE{RIEERIEBEALETT

g WHBENAEFETE...... (1t is not that the court on the one hand found him

not guilty and on the other hand found him guilty...)” (T2,87,H), “H&i5

(anyway)” as in “fREFHANRE LSRS08 (anyway I will take 2

break in the moming [ga-la])’ (T2,87,M) and “[sir]” as in “ZBEE [sir] If

20 7 (the car slipped for twenty seconds)” (F7). These expressions sound
colloquial in formal situations.
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Of all the colloquial expressions, a particularly eye-catching one is the
frequently used word “IF (stuff)” as in “47 EMIEFHEYE 2 (No stuff to
add?y” (T1,27,I) which sounds far more colloquial than its equivalent like
A EHAMEREE EREEFE ?© (No words / information to add?)” or “{EBEAT
I8 ? (Is there nothing to add?)”. Similarly, “BfTEFER ? (Any stuff to
ask again?)” (T3,14,L) is colloquial while “H1T7E[ ? (Any follow-up
question?)” or “F11IREZEE] ? (Any more question to ask?)” is formal.
Other examples include “FFHIMFRIGEREE/E5E ? (What stuff do you want
to say for mitigation?)” (F10) and “WEEEMY (this stuff)” (F2 and F11) which
could be rephrased as “HT7RK{EFERFEFLE 7 (Any mitigating words to
say?)” and “NESSZEF (this case)” or “NEREEER, (this trial)” respectively.
“M¥ (stuff)” is a slangy word which can mean, as shown in the above
examples, an object, a piece of information, a conversation, etc. for different
contexts and is not supposed to be used in any official situation where a
more specific reference should be adopted. Its frequent appearance renders
the magistrate’s speech very causal.

The next example is more indicative when it comes to how colloquial
expressions emerge during conversational interaction between the judge, the
counsel, and the defendant. In Cantonese conversation, there are five
expressions for “buttock”. They are “fR#Z [see-far]” (extremely colloguial
hence taboo), “EE#h [low-yau]” (very colloquial), “JE# [pei-goo]”
(colloquial), “[pat pat}” (colloquial but euphemistic) and “BEE[ [twen-bo]”
(formal). In the trial, when the first witness described how she was sexually

assaulted by the defendant, she said:

“BERREBEE [pat pal] RN HERERTEE—T ( discovered
that my right [pat paf] was suddenly hit by something hard once)” (T3,4,C)
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The prosecutor immediately interrupted:

“EET - FEEIREEE > (REAFHRRSEE porpa] > RERRE
&R > {REKUF P (Wait. You said your right what in your words is [pat pat].

You mean [tuen-bo], don’t you?)” (13,4,D)

And the witness also echoed the correction:

“IE - BT > 4R (ves, [fuen-bo], correct)” (T3,4,E)

Hence the prosecutor had shown to be very conscious of the speech style of
the witness, and had tried to lead the witness to use the formal speech style.
In fact, throughout the trial, the prosecutor sticked to using the formal style,
though the witness did not follow very closely somehow and used not only
“lpat pat]” (T3,6,D) again but the very colloquial expression of “ZEff
[levv-yau]” (13,6,C) later in the trial. As for the judge, he used the colloquial
expression of “JEERE [pei-goo]” twice during cross-examination, namely,
“IE{RIFERERXEENERE (Not the moment touching your [pei-gool})”
(13,13,D) and “BEARIEEIREREE ? (Not touching your [pei-goo]?)”
(T3,13,G), the only occasions he made the reference during the trial process.
It was only during the delivery of the judgment that he used the formal
expression of “BZ[ [men-bo)” (T3,31,1 and T3,31,0).

All the above colloquial expressions are “involvement” which Thombury
and Slade say is part of the language resources used for indexing group
membership, and is likely to be recognized as ingroup language by the other
members of the group (2006: 67). They convey a sense of intimacy between
acquaintances and resemble the tone found in the trendy talk such as that
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between radio hosts and audience and are, I would argue, not appropriate for

use by magistrates in the courtroon:.

3.1.2 Flowery or hyperbolic expressions

Flowery descriptions used by the magistrates give the impression of being
not true and fair and sometimes amount to hyperbole. For example, to say
that the defendant has “R¢SFEEEY: (hit the gong and beat the drum [to
repeatedly emphasise])” (J3,22) and at the end his “B{&EED - ER&E
38 (fox tail was completely revealed)” (J3,22) are adding rhetorical
effects to judgment which should be impartial. Similarly, using “3E A JE 5.
(Neither human nor ghost)” (J4,19) to describe the defendant will easily
makes one feel that the judge is adding personal comment on top of a
judgment based on facts only. Perhaps the general conception is, if facts
speak louder than words, the more flowery the language, the less convincing

its content.

5.1.3 Formal Cantonese expressions

There were times when the magistrates used formal expressions including
idioms in their conversation. For example, “F4IZ<ZZ (commit this crime)”
(T1,37,N), “/fHE%2E (caught by the police)” (T1,39,T), and “FE/EE%E
(give sentence at a later date)” (T1,40,E) are formal expressions preserved
for legal setting, and “$F#ERAS (inadequate resources to meet the ends)”
(TL,35M), “EI{EZEE (bargaining)” (T1,38N), “KIEZFE (in stark
contrast)” (T2,85,P) and “3ZBLI% (stammer, fail to give direct and clear
answer)” (T3,30,U) are Chinese idioms. All of them are of the typical form
of four characters and give an air of learnedness and formality, and are
mostly found in literary writing and formal correspondence. This creates the
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formal speech style and is capitalized in expressions like “DFRAHE » HERT
HfE (can only be reasonable and cannot be defied)” (T3,31,N), “#H{&0Y
Mg o AORERRE (with a suspicious look and try to avoid questions)”
(T3,31,B), “ZE[FZ (feels uncomfortable)” (F4) and “ffH LS 7 (Why
you said this?)” (F10) which, though not idioms, are made up of four
characters and hence convey the formal tone. Other expressions not in such
a format like “757% (Taking into consideration that)” (FS), “BB&EF (a
drug addict)” (F'6) and “&EH (look after)” (F11) are also typical examples
of formal Cantonese as they are typically used in formal writing,

Another formal style marker is the use of nominalized expressions like
“JREEE (hypothetical one)” as in “HLEIEMRRI(A—EMERERME Gn fact
this question is a hypothetical one)” (T2,66,H), “T¥#&/% (aggressiveness)”
as in “J@%EHI&%@S’[‘E (felt [his] aggressiveness)y” (T2,66,K), “Hj{EF
(creditability)” and “B]ZEME (reliability)” as in “{ENESL RS EE T 5E
YERIEE 2 BI8E (the creditability and reliability of his evidence is vital)”
(T1,32,N) and “EFEME (willingness ) ” as in “4r A EEE(EHIREHLEE B FEME
(this makes one suspicious of the willingness in writing the evidence) (F4)
and “¥EEFGLIE S FEIE E ¥ERE 1T 92 5% (No disagreement on willingness
and accuracy 7 7 (F9). These expressions display traces of literal translation
like using the character “[£” to translate English morphemes such as
“—ability” or “-ness” and is regarded by some people, notably academics, as
translationese, an artificial form of the receptor language resulted from
literal translation, and are commonly found in formal writing like
government documents.

Formality is further enhanced by the use of legal jargon such as “f&F
(conferred on)” in “AE 4 1091 FRIR T ATEILREST ... (In accordance with
the authority conferred on this bench by 1091...Y" (T2,86,Q), “#E
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(found)” and “3REIFER (prima facie evidence)” in “ANFEIN SR EEmE
$85¢3L (I found that prima facie evidence stands)” (T3,22,D), and “&HH5E

2 (reasonable doubt)” (T1,32,G).

5.1.4 Written Chinese

While some formal written Chinese expressions such as those quoted above
could be used in speech, some could only be used in writing, hence it is
unnatural that there are written expressions in the magistrate’s speech in
Transcript 3. For example, “ZRX 52 A ZEAYPIER  {BHFEARAY (This is
this bench’s sentence on this case, but is only a summary)” (T3,30,R) js a
written expression which is in sharp contrast with the rest of the speech, and
“En ... (Why he still... ) (T3,30,U) is a blend of written style,
underlined above, and spoken style within one sentence, very unnatural to
the native Cantonese speakers. Further explanations on the causes and
implications on language training for such a mix will be given in the next

two chapters.

5.1.5 English expressions

Some magistrates did not use Cantonese only as they were supposed to.
Very often they resorted to a mixed code. An obvious example is the
English abbreviation “PW 17 for “The first witness for prosecution” as in
“B IRl PW1 (At the beginning he said that he was afraid of
touching PW1)” (T3,30,U). The English expression the two magistrates
shown in the transcripts use most often is “okay” as in “Okay, L4 T
(Okay, wait a’'second)” (T1,3,S). A total of 38 counts of the word are found

in Transcript 1, 18 counts in Transcript 2, and 2 counts in Transcript 3.
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The use of the “title and last name” address in English is the norm for
Magistrate Chan who, for example, addressed the prosecutor as “Mr. Lai”
and the defence counsel as “Mr. Chan” throughout the trial of Transcript 1,
a contrast with Magistrate So who always adopted the identity address mode,
calling the conflicting parties “¥%75 (prosecution)” and “BfF (defence)”
in Cantonese in Transcript 2. The use of English title and last name, while
formal in English speech, gives a colloquial tone in a Cantonese context.

Other examples of code-mixing include “WEEF possibility ? 7 (What
possibility?)” (T2,18,R), “Aggressiveness  IE{%...... (Aggressiveness. It’s
not that...Y” (T2,29,R), “Bi—E EHERMMELIEEERIES: » & relevant
T, (I must first of all make sure that your question is relevant, has
relevant [sic] first...)” (T2,61,F), “EmENARIFH T annotation [B]NE[E] &= LE -
#t77 7 (Do you agree to the annotation inside, defence?)” (T3,2,F), “Fka0
ST LAEE charge (I remember it seems to be this charge)” (F2), “{E
[ #7258 - BEE80F > legitimate expectation (He [the defendant] has the,
how to put it, legitimate expectation)” (F2) and “FREAEET=E A THLER
FEHEEEE, make sure FRFEE T % (after I listen to the witness’s evidence,
1 will read the written evidence again to make sure I understand clearly)”
(¥3).

Code-mixing is a sociolinguistically rich phenomenon. How it renders

judges’ speech style informal will be discussed at length in the next chapter.

5.1.6 Questions instead of commands

The magistrates sometimes used questions instead of orders. For example,
“HAEBAFIE > [TVE)T ? (Please say it one by one, yes or no?)” (T1,13,N)
contrasts with “{REEE4FEM » 504, (You use your ears to listen, to
remember...)” (T1,16,8) and “E2 O » /3L ([You have] finished
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giving evidence, you go down” (T3,30,D) which are commanding. Another
example is “2,000 7 » TEALERBIEIRR - BHEREE 2 (2,000 dollars is
the minimum [sentence] I can give, can you see?)” (T1,37,P) which could
be replaced by a more simple choice of “2,000 & » FREIB{ETIEEEMR -

(2,000 dollars is the minimum [sentence] I can give)” which is more rigid in
style. These questions are used to elicit agreement (about something that the
speaker believes is self-evidently true) rather than to elicit information or
confirmation (of the speaker’s assumption) (Tsui 1992). The use of
questions instead of commanding expressions may, therefore, seem
appeasing, for they engender intimacy and reduce the relational distance
between the magistrate and the defendant, undermining the effect which
legal Cantonese serves to achieve, and, as I would argue in the next chapter,

superfluous in the first place.

5.1.7 Verbal particles

Verbal particles were extensively used by Magistrate Chan in the trial of
Transcript 1 and made what were supposed to be orders or stern remarks
sound more intimate and colloquial, since verbal particles add personal
emotion to the utterances and are commonly found in conversation in the
private domain rather than in formal situations. For instance, “#&F
[sin-hal” as in “ZFZFFE T (Wait for a moment [sin-ha])” (T2,8,B) carries a
sense of intimacy between friends, contributing to a colloquial style, Other
verbal particles such as “BEIE [ga-ma]” as in “{F—{@ 0] DI EEIEART
E BV (This [smoking] is a habit you can choose not to take up
[ga-mal)’ (T1,36,R), “JeA5H8 [sin-dak-gaat]” as in “TH{REES &imsbi
%8 ? (Then how far were you away from him [sin-dak-gaar]?)” (12,60,5),
and “TE[je]” as in “BETBRFESINE ? (Can you [je]?)” (T2,80,8) emphasise
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impatience and disagreement, are even more emotion-loaded, and are often

used in private conversation.

Another verbal particle “IFY [ah]” as in “FEERY (To be honest [ah])”
(T1,37,B) and “fRATEREN » TR ... REHETFTTEREMEN ? (You

didn’t look at him [ak] or you ...saw him didn’t look at you [ah]?)”
(T2,61,R) is again a marker of private conversation which denotes a
sarcastic emphasis. Similarly, the verbal particle “IE [meei]” as in the
previously quoted “IEFEIMURIIEE ? (Will T ask you to rob [meed]?)”
(T1,40,E) conveys a rhetorical question and is a sarcastic remark aiming at
mocking the addressee, and hence not expected to be found in court.

Tudgment 2 also features the extreme use of verbal particles. “IY [ah]” ,
‘U [gam]”, “WRW) [ga-la)”, “(ENE [gor-wol”, “BAE [laije]”, “i& [la]”,
“0F [hal”, “TRHE [ga-mal” all contribute to an explicit colloquial style and
reinforce the tone of sarcasm, hence criticized by Justice Cheung as
inappropriate.

Verbal particles are a rich langnage resource for indexing ingroup
membership. They are particularly handy for establishing interpersonal
relations in various subtle ways and, as explained above and in the next

chapter, not expected to be part of the repertoire of a judge.

S5.1.8 Self references
Different types of self references detailed as follows are adopted by the

magistrates:

(1) “F () as in “REEAGEIN (I will ask directly)” (T3,14,0), “Big
JgEszEE N\ [t (after 1 listen to the witness’s evidence)” (F3) and
“FrEAREEIR{FREE (I have told you before)” (J3,13);
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(2) “FRMl (We)” as in “ZRBENGERER ... ... (We, in conducting trial in
court...)” (T1,22,Q);

(3) “ZKFE (This bench)” as in “FER T A BRI AVEEER
BRI ERN S —ITE (This bench has found that the
prosecution has successfully proved every element of the charge
beyond reasonable doubt)” (T3,31,P) and “Z<EREEIAZ (This bench
feels uncomfortable)” (F4); and

(4) “HREE (The court)” as in “SREERBREEMRFHEILIIEE (The
court has found that you have intentionally committed the crime of

indecent assauit)” (T3,34,G).

The first two choices of self reference implicate a personal rather than an
institutional identity which the last two choices highlight. Hence the former

is less formal and less conducive to the standardization of legal Cantonese.

5.2 Summanry of features and examples of magistrates’ speech style

Table 5.1 below presents the coded data of transcripts, field notes and
judgments as described in Chapter 3. The thematic headings of “Strategies
and tactics” and “Consequences” provide brief theoretical explanations for
the data. English translations are bracketed after the original Cantonese
expressions and, where necessary for ease of reference, the expressions in
question are underlined. Cantonese verbal particles, for which there are no
exact English translations, are transliterated and italicized and put in square
brackets. Likewise, where there are implied content and transliterated

expressions, [ ] will be inserted for indication.
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Strategies and Data Consequences
tactics

Colloguial IiEIF-4%4# (wasted a lot of paper)(T1,7.N) An equal of
Cantonese is fR—iR"ENE » ErREASERE M (vou spoke | the counsels or
used to converge | without a stop. He didn’t know which part of it to | the defendant /
to the answer. }(T1,12,R) a member of
conversational BEEMR (Untoyou) (T1,14.V) the public
style of the A FTIERIE 2 (Any stuff to ask im?)(T1,17.L)
counsels or the | RYWEMIEE » F 1T EEMEET ? ([Regarding] asking
defendantand/ | sruff, any stuff to follow up?) (T3,21.5)
or the public BRIB{EHFR (Ldon’t mean to scare you) (T1,37.U)

PI{FALEE (put vou behind barsy(T1,39,U)

EEEAfrERENE? (Wil T ask vou to rob
[meeilD (T1,40,E)

REFRT2HPEREREE J am not completely
blocking the way ouf behind vou) (T1,40,I)

YFEENE. .. .. (What is very famny is...) (T2.86,C)

EREEREHEALZETE > WEXPESE

gE...... {It is not that the court on the one hand found

him not guilty and on the other hand found him
guilty...) (T2,87.H)

{EETA R e R BN (anyway 1 will take a
break in the morning [ga-ia]) (T2,87.M)

ME{RIEE{RIEEARIIHEREE (Not the moment touching

your [pei-gool (buttock)) (T3,13,D)

PE{REE(TARIEERTE 2 (Not touching your [pei-goo]
(buttock)?) (T3,13,G)

BATEER? (Any stuff to ask again?) (T3,14.L)

e O£  ([You have] finished giving
evidence and [you] may quit ) (T3,135,L)

L (AR EEIE (Seems to be this stuff} (F2)

B{REEZEH [sir] ¥E 20 ) (That means the car
slipped for twenty seconds) (F7)

B EE LT HERENF ? (Did you pull to the
lowest gear during the process?) (F7)

IFOBSER{EIB(ER - AREESFABREE (You

don’t need to care about whether there is a function

or not, [you] only need to answer agree or not) (F9)
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Stiategies and

tactics

Data

Consequences

Colloquial
Cantonese is
used to converge
to the
conversational
style of the
counsels or the
defendant and /
or the public

FHFFIFREIE ? (What stuff do you want to
say for mitigation?) (F10)

VBB B {RBREHEREE P ? (Is the original sentence
upheld in this stuff?) (F11)

{RATERRIE - BEDGREIE T IROEDIERNE o 1 - off
TRFERE ARBEER "0 (ROREMR - IrlELERE
ELRMEHES s ' (@ you ask him like that, it means
you are asking him ‘Do I look like a thief’. Then you
are giving others the chance of telling you ‘Hei, you
really are. Your face really looks that awful [we).”)
(32,11)

THEREEAR IR LA T A i A EE/RIRE (Then
I would advise you not to give others the chance of

scarring vour face) (J2.11)

RIS > 18 BARER=E - SRATEL
B - WESUINREAEW - S BITHR - 1B
BAw o BR L 2R - {REESEIRE - SRIRE(RIT »
MH...... (How about that [ak]. [Lal, I postpone this
trial for 3 years so that you can go to the University
of Hong Kong to study law. Like in a martial arts
novel [/a), I beat you today but it doesn’t count. I let
you go up to the hill to learn from the master. You
come back after studying. I will wait for vou [kal.
Then...) (J2,11)

IE{7 » BIEHI{RE 24 WNo. I don’t know how

coarse you are) (J2,11)

fRATLIE REITFEREENTIT (You can considered the
stuff I have told you) (72,13)

Anequal of
the counsels or
the defendant /
a member of

the public

Flowery or
hiyperbolic
expressions
10 emphasize

judgment

TTE] - WHREEZEN (you haven't given them
holiday. Then vou are dead [Ia]) (J1,1)

{REHE (You be careful) (J1,1)

B SRR, - SR AR (the defendant hit
the gong and beat the drum, repeatedly emphasizing
in high profile) (73,22)

SR R IR - BEERE - BREE
i (At this stage of cross examination, the

defendant’s fox tail was completely revealed) (J3,22)

FEAFEFR (Neither human nor ghost) (J4,19)

Anequal of a
member of the

public
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Strategies and Data Consequences
tactics
Formal HIETZE (well-structured) (T1,32.V) A judge / the
Cantonese is court

used to highlight
the formal

setting

RN (inadequate resources to meet the ends)
(TL35M)

K EI0E (commit crimes ruthlessly) (T1.37,G)

FHEAZE (commit this crime) (T1,37.N)

F{EE{E (bargaining) (T1.38.N)

FUEEFZE (caught to be responsible for the case)
(T1.39.T)

B{EEE (give sentence at a later date) (T1,40,E)

FAHERE (in stark contrast) (T2,85.P)

iRIE 1091 EER FAFEWERES ... (In accordance

with the authority conferred on this bench by
1091...) (T2.86,Q)

FELI¥ (stammering in answering [questions])

(T3,30,U)

&1F 453 (reasonable) (T3,31,F)

EE#A72 (consistent from beginning to the end)
(T3,31,G)

HKEAEE (honest and reliable) (T3,31,G)

WERETE - #ERJHTHE (can only be reasonable and
cannot be defied) (T3.31.N)

TH{ERTHE SEEERTRE (with a suspicious look and try
to avoid questions) (T3,31.B)

BRI BRI RS RIEE 2% (The
creditability and reliability of his evidence is vital)
(T1,32.N)

{E & 42 = 8 @ % {& (His tendency towards
committing the offence is low) (T1,32,5)

EE2 TR SR EME SR A E R
EE4 258 (Nothing is his evidence has caused me to
doubt its creditability) (T1,33,C)

.. Hf s E{EHEEZE (Conduct observation
on other vehicles) (T1,33.E)

BE..... RHEWE A EIEMZEE (He has
adequate clear-mindedness to record the details)

(T1,33.H)

TEAFERT A ([This] is not accepted by this
bench) (T1,33.M)
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Strategies and Data Consequences
tactics
Formal TREFE A LIMEERELREMREE (You | Ajudge/ the
Cantonese is have the right to give a mitigating speech to the | court
used to highlight | court) (T1.33.T)
the formal FREFREUWE—{Ez2%E (I have to adopt this thinking)
setting (T1,38.Q)

FIBEFLARIEEHIR (A sentence of imprisomment
may then appear) (T1,40,H)

# A ...... & T8 ¥ 1 (2 & & & 4 [ (Personal
motivation will be affected) (T1,40,K)

HEREMEFE—(EEREEME (o fact this question
is a hypothetical one.) (T2.66.H)

BB EBHEME (felt [his] aggressiveness) (T2,66.K)

AEFREFHEFEFIEANT (_found that prima

facie evidence stands) (13,22,D)

SHEEREL (reasonable doubt) (T1,32.G)

FEEHI E LW 5 BE £ (This bench feels

uncomfortable because the written evidence is

different from what has been said and this makes one

suspicious of the willingness in writing the evidence)

(F4)

TodR R » AEHRESAEA (Taking into

consideration that this is the first time you commit an

offence, this bench sentences you to imprisonment

for five months) (F3)

BEEFNE - T RIRF—REBET (According to
various pieces of evidence, it can be ascertained that

you are a drug addict) (F6)

SR SIS BB MERE 7T % (No disagreement
on willingness and accuracy ? (F9)

HEMY ERS S EEIREFZE (There will be
counsels who will look after your interest with

greater concern) (F11)
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Strategies and Data Consequences
tactics

Written Chinese | A5 AERAZERYPIR - (HIRZAAY (This is this | A judge / the
within Cantonese | bench’s sentence on this case, but is only a | court
speech is used to | summary) (T3,30,.R)
meef the need for | S{afi{fg...... (Why he still... ) (T3,30,U)
formal writing A G S 7 (Why you said this?) (F10)
for archive
purposes
English B IEMIE] PW1 (At the beginning he said | An equal of
expressions are that he was afraid of touching PW1) (T3,30,U) the counsels /
used to adhere to | Okay » ZZ45E0F (Okay, wait a second) (T1,3,S) a member of
the norm of the | Okay » TH{RWNEE T EM%EHE (Okay, it’s just written | the public/a
public / by the police) (T3,2,H) Jjudge
guarantee MEZZ{R » Mr. Cheung (Thank you, Mr. Cheung)
accuracy (T1,14.R)

FEZEH P2 (This is evidence P2) (T1,11.F)

Sorry » BtF FBH—{E/E @S - (Sorry, I will attend
a short meeting in the morning first) (T2.14,B)

1% possibility? (What possibility?) (T2,18.R)

FBEIEZIME{E relevance » {EAHRAE » Mr. Chan. (I
don’t see the relevance, the relevance, Mr. Chan)

(T2.18.T)

Aggressiveness  TE{%H._..... (Aggressiveness. No...)
(T2,29.R)

B—ERIEIFERERERES - 5 relevant
(I must first of all make sure that your
question is relevant, has relevant [sic] first...)
(T2,61,F)

RARRERTR ARG HIREEIRE - FiiE
I breach of the peace » L ECE{E(EITRRARES
AGRELEEREHBETEL - BLR of good
behaviour (that is if his behaviour may disrupt the
peace, so-called breach of the peace, or his behaviour
may cause other people worry that he is not able to
abide by the law, that is of good behaviour)
(T2,87.E)

ZL T {E HYTH I annotation [FIFEFEELE - 85 7 (do
vou agree to the annotation inside. defence?)

(T3,2.F)




Strategies and Data Consequences
tactics
English Sorry - #E{FETUEFEIE ? (Sorry, what do vou mean | An equal of

expressions are
used to adhere to
the nonn of the
public /
guarantee

accuracy

by no?) (F1)

El#E 5@ » BT - legitimate expectation (He
[the defendant] bas the, how to put it, legitimate
expectation) (F2)

FRECIEFLL{RIEE charge (I remember it seems to
be this charge) (F2)

TIGRIETT I AEEPEIAEET - make sure HF
RETHE (After 1 listen to the witness’s evidence, I
will read the written evidence again to make sure [

understand cleariy) (F3)

HIERPEATIREZREATY: brake ? (Do you know
if there is a reason why the car has no brake?) (F7)

i cut BRELSESHRAEEIHATRREETmR
DI & REM A TR RE (Whether you
have caused inconvenience when you cut across the
lane is not a subjective judgment but has to be
assessed using the objective standard of a reasonable

and cantious person) (F8)

the connsels /
a member of
the public/ a
judge

Orders are given
to manifest the
authority of the

Judge

IRFEEFREE » 506

listen, to remember...) {T1,16,S)

(You use your ears to

B — i T EEHEE | (Good. Write —
Correct it as “Crime scene™) (T3,2,M)

i+ AUEE A (Good. Call upon the witness) (13,2,T)

{RIIARERIRIT (Give me the photos to have a look)
(13,10,

{R&# (You say) (T3.21,0)

{Ei55 0148t - iR E55 ([You have] finished giving
evidence, you go down) (T3,30,D)

O 2 HAB: (Four weeks’ imprisonment) (T3.35.K)

SBEE (Adjourn) (T3,35,L)

A judge / the

court

Question tags are
used 1o reduce
the refational
distance with the
counsels or the

defendant

ZRERIER - 1FBIT 2 (Say it one by one, yes or
no?) (T1,13,N)

2,000 B> WMEFEIRIE)R - BHEHER 2 (2.000
dotlars is the minimum [sentence] I can give, do you
understand?) (T1,37.P)

R LIRS » TANE—FE - IFVELFEF ? (If possible,
let’s write it down, yes or no?) (T3,21.5)

An equal of
the counsels or
the

defendant
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Strategies and Data Consequences
tactics
Verbal particles | FTLIFRBAGE{E(REEEE (That’s why I told you [law]) | An equal of
are used to (T1.35,U) the counsels or
enthance the B—EEUREELEERRZEELN (This | the defendant /
conversational [smoking] is a habit you can choose not to take up | a member of
style [ga-ma]) (T1,36,R) the public

FEHENY (To be honest [ah]) (T1.37.E)

{RATELEN » MEAR...... REMEAT LR ?
(You didn’t look at him [ah] or you
didn’t look at you [a#4]?) (T2,61,R)

...saw him

IEEBEOfREEEE 2 (Wil T ask you to rob
[meei]?) (T1.40.E)

FZ AR (Wait for a moment [sin-hia]) (T2,8,B)

N EE R SRR EENE 2 (or did you merely go
out to take a look [ga-tsa]?) (T2,57.M)

MHARFEET&EALIEHE ? (Then how far were you
away from him [sin-dak-gaat]?) (T2,60,S)

A BB AR S ... (Moreover, I am not
an expert [ga-mal) (T2,80,1)

EEFEEESAIEE 7 (Canyou [fe]?) (T2.80.5)

IR AR E G R E2EHEM) (anyway 1 will take
a break in the morning [ga-/a]) (T2,87,M)

B ASER B FTE) BRI TH A M (Some
people even robbed the Bank of Shanghai in broad
daylight [ga-la]) (J2,11)

TS =E » B ie—8 > BiTEE
BRI H CRICES - BHEEALRI I ? £ -
EE - BEMRAIEALT - R=FERET (
bring a solid gold of three taels, drop it on the ground
and “dung” it sounds. I leave without knowing I have
dropped the gold. Is it littering [ah-gaam]? Gold
[wo]. Judge. how much a tael do you know [a#].
How much if it is three taels [a/]) (J2,9)

WEMEE TR AR - TSR aE a4ty » Ay
DInRIrEEE —— /ReiagEss CRATOE
B, E TREEEEER, - HIKECRE
2% (I will handle it later [ga-/a]. Why not we

listen to the evidence first [ah]. So about your

responsibility — you say “I don’t mean to [gor-bor]”
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Strategies and Data Consequences
tactics

Verbal particles § or “T don’t want it to be [gor-wo]. then you have to | An equal of
are used to think about that [/a]) (32.9) the counsels or
enhance the {FBfY 2 (Tsn'tit [a]?) (J2,11) the defendant /
conversational AHIEIAWE - JoRESEMIRE - 2K W L BT - {f | a member of
style BE ? TEG ARG BAER - I EEHUNTT R 724538 | the public

# o THIRRETRE R - & > BRER=F0g - &

FEEMY ? INERPEEFELAEAE (Coarse or not, it is by

birth [/ai-je]. It can be changed later {gg-ma], isn’t

it? Even a hard rock can nod. Now the Hong Kong

government gives out a lot of money for study. You

go to study [lew]. [La], I wait for you for three years

[ah-la]. Do you need it [ah]. If not then go on)

2.1
“I*and “We”are | A FEBETWEFE MRS EE W ERE | Anequal of
used to denote {(Particularly the client’s evidence has made me feel | the counsels or
casual some worry) (T2,86,K) the defendant /
conversation FRE ORI (I will ask directly) (T3,14,0) a member of

BUEFEEERITARMEIE T ( am not talking | the public

about the sitnation away from your view) (T3,15,G)

ARSI want to know) (T3.21.M)

MG ERR . (We, in conducting trial in

court...) (T1,22.Q)
Institutional RS AR B AR A (Even if the | Member of the
identities are defendant’s evidence is not accepted by this bench) | court

used to indicate
the identify of
the court

(T2.85.F)

HEEMRTAAESEEESEWEA (In fact bas
nothing that makes the court too worty) (T2,83,G)

IMEFAF U EH IR Jf like what the
prosecutor has asked yon) (T2,57,P)

QL FREEMEIAE - (AR - 854 2 ((2) is the
direction where the defendant ran, isn’t it, defence?)

(T3.2.M)

BAEATPEBEE ? (Any intedm  speech,
defence?) (T3,22,C)

R BEE - BEHFHETT ? (Any closing speech,
prosecution?) {T3,30,E)

AR O S T B B R TR
TSR EAYYF T3 (This bench has found that
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Strategies and Data Consequences
tactics
Institutional the prosecution has successfully proved every | Member of the
identities are element of the charge beyond reasonable doubt) | court

used to indicate
the identify of
the court

(T3.3LP)

R (RS R IR RECRIEIERS (The cowrt has
found that you have intentionally comumitted the

crime of indecent assanit) (T3,34.G)

Figure 5.1 Coded data of transcripts, field notes and judgments
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5.3 Conclusion

This chapter has analysed the features of Cantonese used by magistrates
(research question 2) by using data from trial transcripts, field notes, and
judgments. As mentioned in the methodology section (Chapter 3), the
interpretation of style is a complicated process and might be subject to
various limitations such as the lack of research on the lexical differences of
Cantonese varieties and their stylistic implications. For the purpose of this
research, to avoid arbitrariness, views of the experts are used for verification.
It should also be noted that while not every example of every feature of
Cantonese used by magistrates is given in the above description, the
examples quoted are illustrative of their respective categories and their
synchronic operation does nothing less than highlighting the style of
magistrates’ speech. In the next chapter, these examples will be measured
against the legal professionals’ aspirations for legal Cantonese in the light of
the research theories in order to explore the second half of research question
2 as regards the conflict between legal professionals’ aspirations for and

magistrates’ practices of legal Cantonese.
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Chapter 6 Theoretical explanations for the conflict
between the aspirations for and practices of legal Cantonese in court

One of the research findings mentioned in Chapter 4 is that the majority of
experts see the necessity of standardization of legal Cantonese and that the
features of standardized legal Cantonese are “common and generally
understood Cantonese” and “without resorting to slang and usage that may
compromise the dignity and solemnity of the judicial process”. The validity
of such a model of speech style appropriateness is based on the identity and
power of the court as part of the social formation under the theoretical
framework of CDA. In this chapter, the framework is adopted to provide
theoretical explanations for the conflict between the legal professionals’
aspirations for and magistrates’ practices of Cantonese in the courtrooms
(research question 2). For interpretation purposes, magistrates’ Cantonese
speech style which does not share the above features of legal Cantonese is
labeled as colloquial Cantonese in this chapter. Specifically it refers to a
speech style encompassing code-mixing, frequent use of colloguialisms and
verbal particles, and a personalized tone, reminiscent of casual
communication rather than formal speeches. It is argued that the following
factors contribute to the magistrates’ deviation from using standardized

legal Cantonese:

(1) Influence of the immediate interlocutors as well as other people relevant
to the magistrates including the mass media
(2) Democratization of discursive practices

(3) Instrumentalization of discursive practices
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In this chapter, therefore, a theoretical analysis of the discoursal
formation within the court as a social institution will first be conducted to
show how speech style is related to the identity, power and ideology of the
court, followed by explanations for the magistrates’ conflicting speech
styles, the identities these different styles have created and to what extent
they are desirable to the legal professionals. In the analysis, data from
transcripts, field notes, judgments, expert interviews and other documents
will be used to support the research theories in order to provide multiple

perspectives for understanding the issues.

6.1 How judges manifest the identity and power of the court through

discursive practices

Three salient points integrating CDA with the conceptualization of the court
system of Hong Kong will be highlighted first to guide the discussion.
Firstly, the court is an ideological-discursive formation (IDF) which is “a
sort of ‘speech community’ with its own discursive norms and its own
‘ideological norms™ (Fairclough 1995: 27). Since an institution may have
diverse IDFs associated with different subgroups in them, and that there is
usually one dominant IDF (Fairclough 1995: 41), the dominant IDF related
to the court system, I would argue, is symbolised by standardized legal
Cantonese, and that the criticisms against the use of colloquial Cantonese by
tagistrates in court represent such ideological hegemony. It is under this
light that standardized legal Cantonese is regarded as the appropriate speech
style by legal professionals. The basic assumption is that the relationship
between standardized legal Cantonese and the court resembles that between

the dominant discursive practice and its institution.
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Secondly, interview findings that standardized legal Cantonese rather
than colloquial Cantonese seems to be more favoured by the legal
professionals could be explained by the proposition that a dominant
ideology, with its discursive practices, is more likely to emerge at the upper
level of the social hierarchy {Eckert 2000; 25) as described in Chapter 2. As
long as discursive practices indicate identity, it means that institutions at the
higher social level are keener on maintaining a stable and standard speech
style. Since the court is accepted as one of the most prestigious institutions
of the Hong Kong society, to which high social status and great social
power are attached, its dominant ideology symbolised by standardized legal
Cantonese is expected to be strongly fortified against subversive power
linguistically represented by colloquial speech style.

Thirdly, as power is conceptualized both in terms of asymmetries
between participants in discourse events, and in terms of unequal capacity to
control how texts are produced, distributed and consumed (and hence the
shapes of texts) in particular sociocultural contexts (Fairclough 1995: 1), the
power asymmetries in the courtroom, likewise, are manifested by the
difference in the discursive rights of the judge and other parties.
Furthermore, normalization of these rights symbolized by the naturalization
of the discursive practices in the courtroom serves to stabilize and reinforce
the power asymmetries.

Drawing from various sources of data to argue for the above
propositions, the following is an explanatory analysis of the magistrates’
practices of legal Cantonese. The discussion will start by focusing on the
most obvious before moving on to abstraction, and hence the first theme to

look at is power asymmetries in the courtrooms.
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The court, according to the definitions of Benwell and Stokoe (2006: 88)
and Agar (1985: 164), is a socially empowered organization with its experts
(judges) responsible for exercising the social power towards non-experts
(the defendants), and the social power of the court is manifested partly in
the judge’s language through the several devices suggested by Fairclough
(2001, 113). During a trial, the identity and power display of the judge
includes the control of topic, the right to question and to demand
clarification any time he or she likes, as opposed to other parties who can
only do so at the judge’s discretion, and they serve to fulfill the
requirements for maintaining the dignity and solemnity of the judicial
process. Supportive evidence for this proposition inchades “ZEZE5MT - #R[E
EREREES > ISEIRTTERAE - 7k 2 (Wait for a moment [sin-hal.
You agree that [you] had the time to do so, but you had not thought of
leaving, don’t you?)” (T2,65,G), and “fREEFEIE{EIE(ER (You don’t need
to care about whether there is a function or not)” (F7) which are used by the
magistrates to interrupt the defendant’s speech or to enforce explicitness
from him and are hence utterances vested with social power. Other
examples include magistrates’ seeking agreement to enhance the tempo of
the trial and criticizing the performance of the counsel such as “{REIEF -
77 ? (Is it true, defence?y” (T3,2,B), “RZEM » £t/ ? (Agree, right,
defence?)” (T3,21,R), and “{REKNF ? {REFEHEINY IHE - {ROK0F 2 (Isn’t it?
You should ask more precisely, isn’t it?)” (T3,13,H) which imply the
authority of the magistrate. There are also “conversational triple” in which
the magistrate’s second utterance (line 3 and 7 below) confers approval on

the witness’s answer (T1,4,0):



Line

1 E : Okay > fRG& > MMRREE B AEEFTEEILALR ?
{(Judge: Okay, to the right, that is you mean [the defendant] threw [the
cigarette butt] through the window?)

2 &AW rasthA i -
([Witness’s] answer: Yes. Threw [the cigarette butt] to the right.)

B R TR -

|75

(Judge: Yes. Please go on.)
4 & HEREREBHEERT -
({Witness’s] answer: Then [I] started the car and headed forward.)
5 B WEEEEHRREEENE ?
(Judge: At that moment you haven’t started the car?)
6 & REE PRASLER -
([Witness’s] answer: Not yet. [I] started [the car] afier [the defendant]
threw [the cigarette butt].)
7 E R FEHEE -

(Judge: Yes. Please go on.)

The positive response of the magistrate carries an evaluative function and is
a sign of his authoritative identity in an institutionalized setting, alerting the
audience, including the mterlocutor and all other people in the courtroom,
that the speaker is playing a role in a high performance. Above the sentence
level, Magistrate Chan in Transcript 1 gave the defendant a lengthy lecture
on how to be a good father and spend less on tobacco (from T1,88,P to
T1,89,E). Whether it is necessary to give such a long speech on something
unrelated to the subject matter of the trial is subject to argument, what
warrants attention is that the lecture could be interpreted as a display of the
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identity and power of the magistrate in the sense that he has complete
control of the theme and time allocation of the trial proceeding. These
examples prove that to maintain the hegemony of the dominant ideology in
an institution, language is an effective tool and the discursive practices
within the institution, therefore, have to be put under the control of the
subjects of the institution, namely judges in the courtrooms.

The controlling role of judges in the courtroom could also be seen from
the interview data. Justice Hui says that “any verdict arrived at amid
inappropriate expressions only gives the losing party the impression that the
judge is prejudiced and emotional, which may be the basis for appeal, and
so this is no Jonger a language issue, but reflects how the judge handles the
case and the judge’s learnedness”, and that the case of Mr. Justice Wong as
shown in Judgment 1 is such an instance, for the judge is in fact a
translation scholar who is good at English and Chinese and it is his altitude
that causes his misconduct, not his Cantonese competency (Hui 1. 13).
Likewise, the use of the insulting expression of “3E AJE5E (Neither human
nor ghost)” (J4,19) by the magistrate is criticized by the panel of three high
court judges as too emotional. This suggests that inappropriate speech style
originates from an mappropriate attitude of the judge and in this case it has
to do with, I would argue, arrogance which originates from the power
supremacy of the court in the social formation. The other example quoted by
Justice Hui, namely “{R{ZEEIHEEE (You are crazy saying this)” (I 11: 4 -
7), which he says “carries unnecessary comment and sounds insulting”, may
be construed in the same light, and hence the problematic attitude could be
ascribed to the overwhelming social power of the court. This proposition
adds weight to the Gramscian theory of power which says that the modern
capitalist society is “hegemony”, and that hegemony and hegemonic

224



struggle are reflected in discursive practices of institutions, suggesting that
the control of discursive practices of institutions is one facet of social

hegemony. As Fairclough (1995: 219) points out:

It is an age in which the production and reproduction of
the social order depend increasingly upon practices and
processes of a broadly cultural nature. Part of this
development is an enhanced role for language in the
exercise of power: it is mainly in discourse that consent
is achieved, ideologies are transmitted, and practices,

meanings, values and identities are taught and learnt.

In the courtrooms, through the control of discursive practices, institutional
professionals establish standard patterns of operation in the trial process
which is largely accomplished linguisticallyy. The primary legal
professionals interviewed in the research and their fellow colleagues are the
designers of these standard patterns. As Drew and Sorjonen (1997: 110)

assert:

the existence of standard patterns in institutional
encounters, and their emergent overall organizations,
owe much to the direction and initiative of the
institutional professionals who participate in many such
interactions every day, and therefore tend to develop
standard practices for managing the tasks of their routine

Encounters.



If the proposition that discursive practices express ideology and power
relations is a valid one and a particular discourse convention means repeated
reinforcement and naturalization of an ideology embedded in the convention,
it is reasonable that the majority of legal professionals favour standardized
tegal Cantonese which is held as the standard variety in the courtroom, as
against other non-dominant Cantonese varieties, because, as proven below,
it helps sustain the desired ideology for judges and the court. In this regard,
Fairclough devises the appropriateness theory of language variability — a
theory that assumes a rather straightforward matching between types of
social situation and language varieties, so that each social situation is
associated with a single, unitary variety. He says that “there may be a
dominant (‘normal’, naturalized) practice and dominated (marginalized,
‘alternative’) practices” and that “the category of power in a structural sense
(and perhaps the category of social class) is needed to make sense of the
ordering and dominance relations between practices and how people select
from amongst available practices on specific occasions” (1995 12).
Linguistic control symbolizes power conirol, so judges lowering their
speech style means upsetting the established power relations, an act to their
disadvantage. I would argue that in a courtroom where there is direct
interaction between the judge and other parties, there is always a linguistic
tug-of-war going on between them. Edwards notes that “Tt is simply the case
that matters of language and identity become most visible when social
obstacles appear. Consequently, it is with group contact that linguistic
identity issues become most pressing” (1985: 47). Judges and defendants
represent two different social groups — the elites (as the termy “the learned
judge” imparts) and the commoners. Judges’ use of formal speech style, as a
symbol of power, will mean further consolidation of the established social
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hterarchy while their use of colloquial speech style represents concession
and put the current social structure at risk. An enlightening analogy is that if
a judge tolerates the defendant to answer the judge’s question sitting, it
could be interpreted as a concession made to the defendant. Language in
courtroont has the same symbolic function. The awareness or attitude of the
judge towards the notion of identity and power has a crucial role to play in
this linguistic battle. This could be explained by Bakhtin’s (1986) theory of
genre which says that there are different socially available repertoires of
genres such as the genre of advertisement and genre of political speeches
and that people may choose to mix genres. Since genres are contextually
specific and therefore go with particular contextually-bounded participants
and hence identity revealing, the blending of genres may upset the identity
stability of people and induces instances of identity shifts.

While the prevailing institutional ideology supports its discursive
practices, the latter projects the identity of the institution. Different modes
of discursive practices of an institution, therefore, signify different shares of
power of institutional members and create identities that make up the
institutional structure. Richards means the same when he says that “Identity,
whether group or individual, is never merely a matter of assuming or
assigning a label; it is something that is formed and shaped through action”

(2006: 3). Bourdieu (1997: 25) quotes Bally:

the very content of communication, the nature of the
language and all the forms of expression used (posture,
gesture, mimicky, etc.) and above all, perhaps, their
style, are affected by the structure of the social relation
between the agents involved and, more precisely, by
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the structure of their relative positions in the

hierarchies of age, power, prestige, and culture. ..

A conclusion on the importance of speech style is its contribution to
and rtepresentation of social identity and social power relations. As
Fairclough and Wodak argue, to see how a discursive event does ideological
work, it is not enough to analyse texts; how texts are interpreted and what
social effects they have need to be considered (1997: 275). In this light, an
institution, in order to maintain its dominant ideclogy, expects all its
members who share the same expertise to act jointly in terms of speech style
to symbolize their collective identity. The more they have in common in
terms of speech style, the more united and strong they will be seen by
outgroup members, thereby retaining their social identity and power.
Standardized legal Cantonese, therefore, is bound to be in conflict with
colloquial Cantonese as the former is more specifically found in and hence
symbolizes a formal setting while the latter represents an informal setting. A
case in point is the choice of language code. As Holigraves says, code
switching does not simply reflect the setting, it also adds to and hence helps
create the setting. For example, to switch from a standard variety (or
they-code) to a local dialect (or we-code) implicates solidarity with one’s
interlocutor and it is a means of defining a situation as informal rather than
formal (2002: 75). An example of this we-code from the transcripts is the
choice of the address mode which signifies the difference in identity
management between judges. Calling the prosecutor “Mr. Lai” instead of by
his institutional identity “§2675 (Prosecution)” in a Cantonese context, hence
a case of code-mixing, implies intimacy, narrowing the distance between the
speaker and the interlocutor and symbolizes an informal communication. In
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contrast, the use of the institutional identity reveals the awareness of the
relational distance on the part of the magistrate.

Van Dijk also finds that the use of the formal speech style such as the
formal address and the self references of “this court” and “this bench”
displays contextual presupposition that the speaker is speaking in a formal
setting where a formal speech style is obligatory. In elaborating the notion
of contextual presupposition, he cites fragments of the parliamentary debate
at the British House of Commons on 4 February 2004. One fragment shows
a member of parliament questioning the Prime Minister Tony Blair who is

present to take questions:

Mr. Crispin Blunt (Reigate)(Con): The Prime Minister
has had some notice of this question, because I asked it
two minutes before Lord Hutton began the presentation
of his report a week ago. The evidence before Lord
Hutton includes a copy of an e-mail about the dossier
from the Prime Minister’s chief of staff, which asks:
“What will be the headline in the Standard on day of

publication? What do we want it to be?”

Van Dijk points out that the formal style adopted by the speaker, such as the
use of the much more formal function-address of “the Prime Minister”
instead of the deictic pronoun “you”, should be seen as his awareness of his
speaking in a formal institution in which a formal style is mandatory (2007:
305 — 306). Hence a possible explanation for the use of “F#¢ (prosecutor)”
instead of “{E (she)” in “HANEREEMNIFL L HEHRIMR (If like what the
prosecutor has asked you)” (T2,57,P) is to highlight the formal setting and
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enforce the distance in power relations between the prosecutor and the
defendant to press for the latter’s compliance in answering the former’s
question. It is mentioned in last chapter that the verbal particle “I¥ [meei]”
in “GEIEIKALIREIEIE 2 (Will I ask you to rob [meei]?)” (T1,40,E) gives
sarcastic emphasis. This marks the question as between friends rather than
strangers, implicating a personal relationship, and reduces the distance
between the speakers with the magistrate’s authority mitigated. In the same
vein, the prolonged lecture by Magistrate Chan in Transcript 1 persuading
the defendant to stop smoking and how he should take care of his son
mentioned above only enhances the personal colour of a public trial.

The habitual use of other verbal particles such as “ 4% 75 @E
[sin-dak-gaal]” as in “TH{REHERT #3E S5 ENE ? (Then how far were you
away from him [sin-dak-gaaf]?)” (2,60,S), “0Y [ah]” as in “SEE{ (To be
honest [ah])” (1,37,E) and “BEW {ga-la]” as in “BFHI ISR BT
IR THS AR ] (Some people even robbed the Bank of Shanghai in
broad daylight [ga-/a])” (J2,11) is another marker of conversation in the
private domain rather than in formal situations. The requirement of “EEZfE
FACKERYBIFER (8 ~IE ~ ) (avoid using a lot of verbal particles
([gam],[ne],[ng])” stated in the course material to be discussed in the next
chapter supports this proposition.

The concept of standardized legal Cantonese as the appropriate speech
style for judges’ use in court is established taking into account what

Coupland (2007: 15) lays down as the criteria for a genre:

This 1s the criteria that participants have some
significant awareness, as part of their cultural
and communicative competence, of how the
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event-types they are engaging with are

socially constituted as ways of speaking.

The social expectation for a context-specific language choice cannot be
ignored without consequence larger than merely linguistic. As Benwell and
Stokoe (2006: 108) say, speaking is not a purely automatic act working at
the subconscious level, but is a conscious, goal-driven act with a
decision-making component. For example, Rosina Lippi-Green has
observed that “in Disney animations, characters with strongly positive
actions and motivations are overwhelmingly speakers of socially
mainstream varieties of English. On the contrary, characters with strongly
negative actions and motivations often speak varieties of English linked to
specific geographical regions and marginalized social groups” (1977: 101).
The difference between standardized legal Cantonese and colloquial
Cantonese could be interpreted in the same light: they represent different
identities, one inside and the other outside the courtroom. Coupland (2007:

87) also notices that:

this is certainly how some British government
education reports have picked up on the study of
language variation. For example, the Cox Report of
1989 set out that children should be able to use
“standard” wvarieties of English when this is
“appropriate”... The modality of the word “should” in
the previous sentence already hints at an appeal to
social norms and prescriptions, and therefore
undermines the apparent neutrality of the concept of
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appropriateness.

Coupland (2007: 150) gives a further example from high performance

events which he defines as events often staged institutionally:

Radio presenters, for example, may be expected to
project preferred and designed personas rather than in
any simple sense their real selves. Many dimensions of
authenticity relating to personhood and talk itself — for
example the factual accuracy of what is said,
consistency of  self-representation or cultural
coherence — are subordinated to the priority to entertain
or just to fill out the performance role. The demand of
projecting identities consistent with particular media
genres or media institutions might also be an important

consideration.

This observation supports the proposition that speech style is linked to its
institutional identity. In another case, Fairclough and Wodak study the use
of pronoun in speeches of former British Prime Minister, Margaret Thatcher,
and find that the word “we” is sometimes used inclusively to express
solidarity with the public (1997) and implicates, I would argue, the identity
of a country leader. Hence, a particular style, under the concept of
appropriateness, is identity-loaded, and must be construed and designed as
such. Another analysis referred to as acts of identity by Le Page and

Tabouret-Keller (1985: 181) echoes this concept:
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the individual creates for himself the patterns of his
linguistic behaviour so as to resemble those of the
group or groups with which from time to time he
wishes to be identified, or so as to be unlike those from

whom he wishes to be distinguished.

Eckert also says that the adoption of a way of speaking, like a way of
dressing, requires both access and a sense of entitlement to adopt the style
of a particular group (2000: 211). Under this paradigm, judges are
constrained to speak, or framed, to use the term of Erving Goffman (1974),
by the genre unless they want to edit away the identificational value of their
speeches. If judges are presumably in need of projecting their identity as the
authority in the courtrooms, their language serves as an indicator of such
intention. Though there may be times they want to move closer to the
colloquial speech style for ease of undersianding by the defendant, and
hence they “cross” into the non-legal genre, they should be aware this is the
exception, like for the sake of accuracy as explained below, rather than the
norm. Hence it could be suggested that while legal Cantonese helps
manifest the institutional identity of judges, colloquial Cantonese tends to

erase it.

6.2 Theoretical explanations for magistrates’ use of colloquial
Cantonese

Based on the above analysis, 1 would contend that, similar to the judge’s
attire and their raised seat in the courtroom, the speech style of the judges
has dual roles to play: to achieve the trial goal and to sustain the social

identity of the court. Regarding this proposition, magistrates’ expressions



recorded in the research transcripts and field notes are illustrative. For
example, the formal vocabulary, specifically the archaic four-character
phrases such as “fg# H I (inadequate resources to meet the ends)”
(T1,35,M), “ARHAZEEE (in stark contrast)” (T2,85P), “% & [l %
(stammering in answering [questions])” (T3,30,U), literal translations of
English expressions like “{tE[@ £ (tendency)” (T1,32,S) and formal
Cantonese terms like “f8FF (a drug addict)” (F6) which are most often
found in formal settings and seldom used in everyday conversation, accords
with the impersonalization required in courtroom and the relational distance
between speakers. This linguistic alienation symbolizes the intent of
widening the distance in identity and power between the magistrate and
other parties, hence preserving and enforcing the identity of the court
subjects. Given that the trial processes are relatively fixed with standard
procedures, there is little novelty that warrants changes in speech style on
the part of magistrates and hence the speech style of judges is relatively
normative, and such changes have to be accounted for by reasons other than
procedural considerations and this is where the sociolinguistic theory
developed by Bell, which focuses on the causes of speech style shifts,
contributes. The following is a theoretical analysis of the colloquial
Cantonese used by magistrates in the light of Bell’s model of speech style
shift and its implicated conflict with legal professionals’ aspirations for

legal Cantonese.

6.2.1 Audience design

Halliday says that “a shift in the fashion of speaking will be better
understood by reference to changing patterns of social interaction and social
relationships than by the search for a direct link between the language and
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the material culture” (1978: 77). It highlights the mutual influence of the
interlocutors on speech style and how such influence overshadow social
convention of conversation, and hence could account for the change in
magistrates’ speech style in court, for a judge is expected to take heed of the
speech of the counsels or defendants and respond in a way that seems
“pro-communicative” to promote effectiveness in exchange of ideas. This
corresponds to Bell’s audience design in style variation. Bell claims that
speakers design their speech style according to the needs of the audience, in
that style shift “occurs primarily in response to a change in the speaker’s
audience...is generally manifested in a speaker shifting her style to be more
like that of the person she is speaking to” (Bell 2001). Howard Giles builds
on Bell’s theory using a social psychology approach and arrives at the
“accommodation theory” which says that if speakers are able to recognize
the “accommodated style” and choose to be “accommodative”, it is speech
style convergence. For this theory, Coupland has carried out a survey with a
travel agency worker, Sue, who has to talk to clients from different walks of
life and concluded that “variation in Sue’s speech does to a large extent
match the wvariation in her clients’ speech, particularly the ‘lower’
socto-economic classes...Sue’s speech to clients is almost as reliable a
marker of their social class as their own speech is” (Coupland 2007: 73).
Speech style convergence serves to explain why magistrates speak in a
colloquial style. Findings from the transcripts provide evidence. The use of
the question tag by Magistrate Chan in Transcript 1, for example, could be
conceived as an intended reduction of social power, narrowing the relational
distance between himself and the defendant. The choice of using *““FHEZAE
> JFIZHT ? (Say it one by one, yes or no?)” (T1,13,N) rather than an
imperative of “ZFIEZFIEIH (Say it one by one)” is less commanding.
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Another example is “2,000 £ > FHREFE(RBFERIR - HIEEEE 2 (2,000
dollars is the minimum [sentence] I can give, do you understand?)” (T1,37,P)
which is in contrast with an alternative such as “2,000 B Z% E RS B
R '.(2,000 dollars is the minimum [sentence] I can give)”, revealing the
original being unnecessarily appeasing. One possible explanation for the
judge’s choice to insert a question tag time and again is that, in the trial, the
defendant portrays himself as a deplorable low-achiever and that the judge
wants to take care of his feelings and hence less rigorous in tone. The
speech style representing this interlocutor-oriented approach compromises
the judge’s identity and social power of the court and is at odd with
standardized legal Cantonese.

Code-mixing also renders magistrates’ speech style more informal and
hence incompatible with legal Cantonese and it could be explained by
audience design. For example, Magistrate Chan presided over both trials
recorded by Transcript 1 and 2 but he did not show any code-mixing in
Transcript 1, save for the verbalism of “okay”, the term “mike” (T1,1,Q) of
which there is no Chinese translation, and “Isuzu” which is the brand name
of a vehicle and has to be spelled out in English during cross-examination
(T1,8,R), and this could be explained by the adherence to the exclusive use
of Cantonese by the counsels. In Transcript 2, on the contrary, Magistrate
Chan spoke in mixed-code many times, arguably because the defence
counsel used many English expressions starting from “TE{REFEME - /%
incompleteness (Not voluntariness, but incompleteness)” (T2,3,S) at the
very beginning of the trial, followed by “IMf{B{RIE~—Bi{LI R {E—{E
life issue (but this seems to be still a life issue)” (T2,4,E) and other instances
during his argument with the magistrate during cross-examination such as
“{%{8 possibility & ({It] is the possibility [it] is)” (T2,18,R), “TR{E{EH
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reconsider & WE (I let him reconsider [je])” (T2,28,1), “{E I# {&
aggressiveness * JEE; Bh 58 7 (His aggressiveness, how to put it [in
Chinese]?)” (T2,29,R) and “Fff case BEE. .. ... (It is my case)” (T2,32,E),
just to name a few. The adoption of mixed-code by the magistrate, therefore,
is induced by the counsel, the interlocutor. The counsel, therefore, has to be
held responsible for the magistrate’s using English with the result that the
magistrate’s speech style deviated from standardized legal Cantonese which
tolerates only specific use of English expressions as explained by Justice

Hui (1. 17):

it is not appropriate for judges to use some English and
some Cantonese in court. It should be either all in
English or all in Chinese. The only acceptable mix is
that the judge gives the Chinese translation followed by
its English original for the sake of clarity when the

judge is not sure if the Chinese translation is authentic.

6.2.2 Referee design

There are instances, however, that the causes of magistrates’ speech style
shift, such as the use of non-interlocutor induced mixed-code and verbal
particles, have to be found outside the courtroom, and Bell’s referee design
provides the explanation.

As explained in Chapter 2, referees are people who are third persons
not usually present at an interaction but who are salient for the speakers and
able to influence their style of speaking even in their absence. Bell uses this
concept to explain why people shift their speech style away from that of
their interlocutors towards that of other people, the referees, who are
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members of the speaker’s institution not present in the situation. The
following elucidation by Bell (1984: 187) on ingroup referee design which
he defines as “a speaker talking to a member of an outgroup, and reacting
with a shift towards the style of the speaker’s own (absent) ingroup,”
therefore, could also be taken to mean the reining-in effect of referees on

other members of their institution:

Such a speaker takes the initiate to deliberately reject
identification with the immediate addressee, and
identifies instead with an external referee. Ingroup
referee design seems to require a general sociopolitical
sitnation in which in- and outgroups and their linguistic
codes are in conflict, and a set of social psychological
circumstances which bring that conflict to the surface

in a specific situation.

In the context of a courtroom, the referees for judges are fellow judges
representing the court. Since, as argued above, the legal profession occupies
a unique and distinctively high position in society, it possesses
overwhelming influence on its members in terms of social action including
speech style. Moreover, it is argued in Chapter 4 that a trial is a public
performance, and that since “justice must not only be exercised, but must be
seen to be exercised”, the speech style of the judge must show
disengagement rather than personal attachment in a conflicting
judge-versus-defendant situation where a certain distance between the judge
and the defendant or other parties like counsels must be kept. Personal
remarks or in fact any intimate implication should be avoided. All these
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conditions help contribute to the dignity and solemnity of the court. A
particular revealing evidence is the Magistrate So’s use of institutional
identities for addressing the defendant as well as all other parties in the
concluding judgment of Transcript 3. For example, “#fies A (defendant)”
(T3,30,R) instead of “fK (You)” (T3,13,C) was used, though the magistrate
was speaking to the defendant standing before him. This shows that the
magistrate was giving a public speech, the audience being the public and not
merely the parties present in the courtroom, and the result was that the
speech style is formal. Transcript 1 and 2 suggest the same proposition,
Although Magistrate Chan in these trials did not stick as closely as
Magistrate So to the use of institutional identities in the concluding
judgments as could be seen from the use of “F, (I)” (12,86,K) along with
“AfEE (this bench)” (T2,85,F), the use of institutional identities for all
parties such as “#&5 A (the defendant)” (T2,86,D) and the absence of
code-mixing show that the speech style of the concluding judgments is less
colloquial than the rest of the transcripts and the magistrate was making a
public speech at that moment. This understanding explains why there are
aspirations for a certain fixed scheme of work like standardized legal
Cantonese to emerge in a courtroom. Examples from the transcripts such as
the use of formal legal expressions of “TAHZAZE (commit this crime)”
(T1,37,N), “HIfHEEZE (caught to be responsible for the case)” (T1,39,T),
and “NEAFEFTEEAN ([This] is not accepted by this bench)” (T1,33,M)
are proofs for the validity of this proposition. Through the use of legal
jargon, magistrates as subjects of the court redefine their own identity in
relation to institutional clients. The use of “JEFE (the court)” as in “J&ER
#HEWEMRBHEINIEZE (The court has found that you have
intentionally committed the crime of indecent assault)” (T3,34,G) instead of
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“$x. (I)” provides further support to the argument that ingroup referees,
namely fellow judges, have certain influence on the magistrate who speaks
with an institutional identity.

Referee design also accounts for Magistrate Lee’s use of “J44:
(Taking into consideration that)” in “J & fR{ZEFISE (Taking into
consideration that this is the first time you commit an offence)” (F5) and
“BET (a dug addict)” in “BREBEEE > TREF—LBETF
(According to various pieces of evidence, it can be ascertained that you are
a drug addict)” (F6) in handing down judgment and Magistrate So’s shifting
to a formal speech style in using “BER [fwen-bo] (buttock)” throughout the
delivery of judgment (T3,31,I and T3,31,0), contrary to his use of the
colloquialism of “[FEfl¥ [pei-goo] (buttock)” (T3,13,D) during the trial. The
reason for using formal speech style in judgments is that judgments are to
be recorded in writing for the court archive for future reference of those
interested who are very often fellow judges. As Magistrate Cheng says on
the use of Chinese in court, his concern is mainly “the strenuous task of
putting Cantonese, an oral language, into its written form for the archive” (1.
2. 7-9). The presence of written Chinese expressions in the spoken context
such as “ZRJIAFEBLAZAYPIMR o {HIXERAY (This is this bench’s
sentence on this case, but is only a summary)” (T3,30,R) and “B{a]4l1......
(Why he...)” (T3,30,U) adds weight to the proposition that magistrates are
subject to the requirements of ingroup referees. Furthermore, the binding
effect of ingroup members on magistrates is enhanced by the notion of
judicial independence which is cherished as one of Hong Kong’s core
values, and hence criticisms from the public and the mass media is
somewhat remote to judges, and that it is peers’ observation that means

more immediate to them. This proposition is supported by the fact that
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every reported criticism on magistrates’ speech style was first made by high
court judges and reported later by the media, demonstrating the obvious role
of fellow judges as referees outside the courtrooms.

Referees, however, are not necessarily ingroup members. They might
be subjects of other institutions. Sometimes judges are distracted away from
the setting and resort to a speech style not typically used by judges in the
courtrooms and therefore atiract criticisms from fellow judges. This may be
accounted for by the proposition that lexical items of a speech community
sometimes creep into different speech communities, and courtroom
language is a genre that sometimes succumb to such intrusion. For example,
the magistrate in Transcript 3 did converge towards the colloquial speech
style of the public. A case in point is the use of the colloquial expression of
“fEEfise [pei-goo] (buttock)” twice even though its formal equivalent of
“BFER {ten-bo]” had been suggested by the prosecutor as described in the
previous chapter (see page 117 — 118). This could be accounted for by
referee design in which the conversational style in the private domain
dominates the style selection of a speaker in a public setting.

The view that outgroup referees have an effect on magistrates’ choice
of speech style is further supported by judge-initiated code-mixing. There
were times when neither the counsels nor the defendant had used any
English but the magistrate diverged to adopt it, a phenomenon which can
only be accounted for by his seeking resources outside the courtroom
situation. Examples are “okay” (T1), “sorry” (T2), “title and last name”
address (T3), “make sure” (F3) and “annotation” (T3). They are different in
nature from English abbreviations like “PW 1” for “The first witness for
prosecution” which is used for simplicity as their Cantonese counterparts
are yet to be established. Likewise, the colloquial expression of “{#5g [I{i
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&% ([You have] finished giving evidence and [you] may quit)” (T3,15,L)
used by Magistrate So is a self-initiated remark, carrying a frivolous
overtone brought by the expression “i£f5 (may quit)” and are commonly
found in friendly conversation. Transcript 3, therefore, finds its place in this
research because it shows that the speech style of magistrates could be
non-interlocutor-induced and has to be explained by theories such as referee
design. As Bell explains, “Initiative style-shifts are in essence ‘referee
design’, by which the linguistic features associated with a reference group
can be used to express identification with that group” (2001: 147). The use
of a colloquial speech style brings the identity of a magistrate closer to that
of the public or the institutional clients, detrimental, as the majority of
interviewees say, to the solemnity of the court.

A relevant concept on referee is Rampton’s (1995) “crossing” which
offers the interface for understanding how legal Cantonese and colloquial
Cantonese come into conflict in court. The concept refers to the use of a
style associated with a speech community the speaker is not supposed or
naturally belongs to, hence rather odd to the audience. It is expected that
people do “cross” among communities in their daily business. This
constructionist approach challenges the idea of a uniform and close-ended
speech community in reality. In Chapter 4, it is mentioned that institutional
subjects do not interact with the public directly (Figure 4.2), implying that
there is indirect contact between them. Judges’ decisions on the choice of
words are not only informed by their education, but also by other factors.
Judges are, like everyone, exposed to all sorts of linguistic performances in
the society and are constantly under the influence of the mass media. One
cannot imagine judges sealing themselves off from the rest of the society
while still be able to perform the role of a judge. In this regard, Fairclough
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observes that hegemony of the mass media is pressuring the legal identity
into giving way to the identity of “real self”, blurring the institutional
identity represented by speech style. The magistrate’s use of “Ft (I)” as
opposed to “AfFE (This bench)” (T2,86,K and F4) supports this view. “E
(1)” bears a personal instead of an institutional quality, contributing to
informality of the trial Edwards also says that “Language in its
communicative sense is, then, an element of identity very susceptible to
change” (1985: 97), and he notices that the media has played a significant

role in such a change (1985: 92):

The media are two-edged swords for declining
languages. On the one hand, it is clearly important that
such languages are represented in them; on the other
hand, the seemingly inevitable importation of
foreign-language elements, coupled with the increasing,
global levelling of culture which the media
(particularly television) present, can obviously

contribute to the decline.

A comment on a website also serves as evidence for the above proposition.

/NgZ (Junior Pang) has recorded a dialogue in a trial observation as

follows:

i SR TEERIERES ?

([Magistrate] Siu: Any mitigating words to say, defendant?)

XXX FEEE LS - BEIFFA. ..

([Defendant] XXX: I hope your worship will give me a chance. I will be a

good man...)
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GRS —EREE - EE - 55 )

([Magistrate] Siu: (Afier thinking for 3 seconds) Three months’
imprisonment. Thank you very much. Please feel free to leave!!)
(hitp://kingsland03.mysinablog.convindex php?op=ViewArticle&articleId=

105601 on 10th Feb 2006)

The author concluded the above record with the remark of “ZRHFFEEEIE
B AR ABEREE 7 RN ESRARREGEER RS
BeEALSEME | (I used to be afraid of observing a trial because I do not
understand English and hence it was very boring. But this time Cantonese
was the medium of trial and it was quite fun, quite entertaining!)” It is, I
would argue, the “entertaining effect” which is so often associated with the
mass media that is detrimental to the dignity and solemnity of the court
since expressions like “DERZM » ZH{H (Thank you very much. Please feel
free to leave)” are playful and sarcastic remarks and are an extreme example

of inappropriate use of Cantonese in court.

6.2.3 Code-mixing and its socio-ideological significance

The above traces the causes of magistrates’ use of some Cantonese
expressions including mixed-code and their stylistic implications. How
mixed-code comes to be part of the repertoire of magistrates and contributes
to a colloquial speech style needs further explanation.

Li says that code-mixing as one of the manifestations of bilingualism is
simply unstoppable in Hong Kong as the two languages, namely English
and Cantonese, have entered into contact over a considerable period of time
and “the longer the contact, the more profound the influence of one
language by another” (1996: 165). Joseph (1992), Luke (1592} and Li (1996)
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all agree that language mixture is so widely attested in ostensibly Cantonese
discourse in Hong Kong that the borders between English and Cantonese
are becoming ever more nebulous and the notion of a pure language is
itlusive. Moreover, as mentionea in Chapter 1, the prosperous mass media,
while contributing to multilingualism in Hong Kong, also helps promote a
rich mixture of all langnages and their varieties. For example, in Chinese
newspapers, there are as many as four linguistic varieties within a single
headline — Standard Written Chinese, Cantonese, Classical Chinese and
English (Li 1994) so that code-mixing becomes nowadays the repertoire of
the average Hong Kong bilingual (Li 1996: 153) and, as outlined above, an
outgroup referee for members of other institutions. Bacon-Shone and
Bolton have noticed that English brand-names and slogans appear
frequently in Chinese television advertisements, English lyrics in many
Canto-pop songs; and English expressions and idioms in Chinese comic

books and teenage slang (1998: 85). Fu (1987: 37) says that:

Particularly among students and educated adults, Cantonese
conversation is frequently sprinkled with English lexical
items — often subject terminology which is cumbersome or
difficult to translate. Sometimes English lexical items are
fractured to fit into Cantonese syntactical structure. For
example, the first syllable of the English word support will
be forced into a Cantonese choice-type question pattern:
Sup-m-suppport.. (where m represents the Cantonese

negative particle).



Legal jargon like “breach of the peace” (T2,87,E) and “legitimate
expectation” (F2) are among the English expressions found in magistrates’
speech. Luke has  also observed that there is a group of bilinguals in
Hong Kong who can be called “linguistic middlemen” and who can use
Cantonese, both high and low, and English with ease. Their language
competence enables them “to utilize more fully the social meanings that are
associated with code choices in the community”, and they are found to be

having the following characteristics (1998: 150):

They are typically young, and have been educated through a
mixed medium of Chinese and English; they are either
college or university graduates, or executives and senior
white-collar workers whose jobs involve frequent use of

English.

The magistrates and counsels in the research may in different degrees
regarded as possessing these characteristics and hence sometimes code-mix
quite considerably. Research by Bacon-Shone and Bolton have found that
English and Cantonese have an increasingly complex coexistence in the
government, law, education, and business. They noted that in the 1993
sociolinguistic survey conducted by the University of Hong Kong,
respondents reported observing high levels of Chinese-English code-mixing
in the following societal domains: home (45.5%), friends (75.5%), work
(79.3%), in public (83.1%), and school (90.0%). Pennington suggests that
such society-wide code-mixing is reinforced by both the “Top-Down” Force
and the “Bottom-Up” Force (1998: 32 — 33). The former is the pressure
from the government to maintain English as the high language and hence
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forcing secondary school students to use English as far as they can. The
result is an unsatisfactory blend of English a;nd Chinese. The latter is the
students’ and teachers’ self-initiated mixing using existing linguistic
Tesources,

As Chan says, code-mixing can be a spontaneous behaviour of
bilinguals and that it is doubtful whether these people make a choice before
they code-mix (1998: 212). This view is supported by Li who says that,
against the background of linguistic fusion in Hong Kong, “as most
concepts in the Hong Kong classroom are learnt using English technical
vocabulary, the English terms naturally come to mind more quickly than the
Chinese counterparts” (1998: 180). He found that many secondary school
teachers in the 1990s were educated in English and were more familiar with
English terminology and hence anticipated difficulties when asked to teach
entirely in Chinese (Cantonese), such as locating Chinese references and
understanding (equivalent) Chinese technical terms (1996: 156). I would
argue that Li’s view is particularly true in the discipline of law which is
deeply rooted in English. Anyone studying law in Hong Kong must start
learning the subject in English. The following examples taken from the trial

transcripts and field notes indicate this trace:

(1) 3 put tEIEME case FEAAHE (Tt will be done [ga-la] after I put this case)
(12,35.K)

(2) EHEMEMITHIE annotation FEIREFZEE > £5/7? (do you agree to the
annotation inside, defence ?) (T3,2,F)

(3) IMECEIFLIGRE(F charge (I remember it seems to be this charge) (F2)
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The legal terms are reproduced in its original English form in the matrix
language. Li sees these instances of code-mixing behaviour as the inability
or reluctance to translate (1998: 184). Indeed, he asks, what better means is
there than code-mixing to ensure that the original meaning housed in the
English word or expression is preserved intact? Hence he recognizes the
negative and positive reasons for code-mixing in Hong Kong: when Hong
Kong bilinguals are reluctant to translate the intended English term into
their Chinese variety (even if such a translation is listed as a dictionary
equtvalent), it is negatively chosen; if the English expression is preferred
(consciously or otherwise) for its relative formal simplicity, it is a positive
choice (1996: 164 — 165). Luke develops a similar theoretical framework for
understanding speech data of code-mixing but with deeper analysis. He
agrees that there are instances of code-mixing which are “gap-filling” in
nature, but suggests that there are those which occur in spite of the existence
of native equivalents, and so “the key to an understanding of this aspect of
the linguistic behaviour of people in Hong Kong is to recognize two
different kinds of language mixing,” namely expedient mixing which is
pragmatically motivated and orientational mixing which is socially
motivated (1998: 156). He gave the example of “contact lens” which
bilinguals often refer to in English within a Chinese utterance while
“glasses” are not referred to in English but in its Chinese equivalent in the
same social context. He (1988: 156) attributes the former choice to

orientational mixing and explains thus:

The factor which seems to be at work...may be called
“Westernism”, which we can understand as a function of
the individual’s reaction, by virtue of social group
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membership, to the forces of Westernization in Hong

Kong.

Since “contact lens” are perceived as more western, the synonym for
“advanced and better educated”, than ordinary glasses, speakers are able to
expose their social institutional membership which links to their social
status through the orientation of language. As explained in Chapter 1,
English has always been regarded as the “language of success” in Hong
Kong. Good English skills, written and spoken, are essential for career
development. Pennington also says that the use of English terms in a
Cantonese utterance is a way of aligning oneself with English-based social

or cultural values (1998: 13). She (1998: 28 ~ 29) elaborates thus:

Dual language use can express many other kinds of meaning
which might broadly come under the heading of representative
{or “symbolic™). For example, use of English in... code-mixed
discourse may be symbolic of wealth, power, social position,
and education. It is symbolic of such values as fashion,
modernity, and consumerism. Use of English is thus
metaphorical for the speaker’s relationship to all these values,
i.e. for claiming membership in groups which espouse these

values.
It is in this light that Luke says that “tennis”, “Walkman”, and “U
(university)” are widely used while soccer, the radio and restaurants

(including those selling Western food) are almost always referred to by their
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Cantonese names. In all these cases, the dominant social ideology and its
linguistic form are apparent.

However, as elaborated in chapter 1, Hong Kong people are torn
between “westernized” and “localized” and this is arguably affecting the
language choice of the population. Li recognises that language purity and
language loyalty tends to be twins born of the same parent — nationalistic
sentiments (1996: 159) and this has contributed to the resistance to mixed
code. He says that “Research on language attitudes has confirmed that
Hongkongers tend to judge code-mixing behaviour rather negatively” (1998:
184). Richards has also found that local senior secondary school students
have some discomfort upon hearing other Chinese using English (1998:
518), for which the following remark by Weinreich (1953: 101) on the
relationship between nationalism and language choice provides an

explanation:

If a group considers itself superior but has to yield to the other
group in some of the functions of its language, or has to fill
vocabulary gaps by borrowing from the other language, a

resentful feeling of loyalty may be fostered.

Cheung offers an enlightening view and sees code-mixing as marking role
relationships particularly when ingroup solidarity is called for. He says that
the language form is a proclamation of “the social role that the speaker
wants to acclaim and consequently the attitudes of the listeners towards
him” (1984: 12). Hence he concludes that while English in Fong Kong
divides people into those who know the language (the middle class) and
those who do not (the working class), Cantonese unites the general public
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and mixed-code the middle class (1984: 15). This also echoes Gibbons’s
findings that code-mixing plays a role in defining social identity and
maintaining in-group solidarity (1987). As Pennington points out, a
semantic explanation for bilingual behaviour must be complemented by
additional explanatory factors such as the symbolic associations and social
value of using a second language (1998: 13). Hence Code-mixing is not
value-free. It is a performance and produces certain effects not only on the
immediate audience but also on society. It carries socio-ideological
meaning.

Li, in studying the Hong Kong Chinese press, said that “In general, the
more informal the style of writing, the more likely it is for English to be
code-mixed” (1998: 168). I would argue that the same is true for the spoken
code and that the use of English lexis in magistrates’ Cantonese speech
marks the discourse as less formal. Luke’s (1998: 155) explanation for the
difference between expedient mixing and orientational mixing provides
support to this argument. He says that “the difference between the two kinds
of mixing is that while in expedient mixing a term in the mixing category is
“chosen” because it happens to be the only informal term in the
formal-informal contrast, in orientational mixing, a term in the mixing
category is chosen out of a two-term contrast between the “mixing term”
and its corresponding “low” Cantonese term” (1998: 155). According to
Luke’s research findings, English constituents in a Cantonese utterance are
always in complementary relationship with their low Cantonese equivalents

as the following examples show:

251



Item High Low Mixing
Cantonese Cantonese
No low Cantonese | Application form | Biu-gaak - Form
eguivalent
With low Cantonese | Billiard Coek-kau Toi-bo Billiard
equivalent

Figure 6.1 The complementary relationship between English and low
Cantonese expressions

Hence in practice, “Form” is used to fill the empty low Cantonese
position, and “Billard” to replace its low Cantonese term. To sum up the
above analysis, I would argue that mixed code could be defined as a feature

of low Cantonese used by the Hong Kong middle class.

6.2.4 Revised model for the interactional relationship in courtroom

As Fairclough and Wodak say, “Discourses are always connected to other
discourses which were produced earlier, as well as those which are
produced synchronically and subsequently” (1997: 276). Incorporating
Bell’s theories and seeing a speaker’s speech as a continuum rather than a
broken piece of utterance free of the influence of his or her past
communicative experience, I would contend that Figure 4.2 could be revised

to illustrate the magistrate’s communicative position as follows:
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(ingroup referce) Court
(Institution)

Defendant
(Client)

Magistrate
(Subject)

(ingroup referee)

Public

(outgroup referee)

Figure 6.2 Revised interactional relationship between court participants
based on Fairclough’s model of a conversational context
(1995: 38 -39)

The broken arrows indicate that both the subject and the client of an
institution are under the influence of not only their immediate audience but
also their own ingroup and outgroup referees, and the outgroup referee is the
public which includes the mass media. This model of relationship illustrates
how Bell’s theories operate and hence could provide explanations for the
disorderliness displayed in the trial of Transcript 1 below (T1,36,I), namely
the defendant interrupted the magistrate’s speech and challenged the

magistrate’s decision rather than complying with it:

= TIERERIRE L A B B OB ... R R BT
Bt > TOERIEEE - IHERETFRE A CIEFTHER R » 87
(Judge: I don’t mean to say you are selfish, but your focus is wrongly

placed... You only need to make up your mind that I won’t smoke
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this pack of cigarettes and then my son can have fresh food to eat.
Isn’t it good?)
WEA R REREE — REEHELE-
(Defendant: ~ Yes, definitely every year I - every year I go to court.)
B LELERRSE EE...
(Judge:  Going to court or not is another matter, because...)
WEA D BR T — BEN — BEERENEMRERIFA
A
(Defendant:  No. I have — I a bit — feel sometimes you are, that is, not very
fair.)
B BE AEATEEER  THRE—E.. ..
(Judge: Mr. Ma, whether [I am] fair or not is open for discussion. Hong
Kong has a...)
WEA L% - it RMRTT RS » A F et e e
B b — BU5 WWNERZE-

(Defendant:  No. As an ordinary — that is a citizen, how is it possible that 1
ran my car into a police car. Last — the year before the last,
[the judge] asked me to plead guilty without grounds.)

B BAE - RIEEER....

(Judge:  Mr. Ma, I don’t want to...)

BEAN BMRIFEREER ARSI > FuE0E -

{Defendant:  That means I get involved in offence every year. That means

I feel I am very humble, somehow.)

Hence the defendant being the client did not adapt to the norms of the court
because of, as Fairclough says, the particular configuration of processes of
subjection in other institutions which have contributed to the social
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formation of that client. In other words, the defendant who was in this
setting the client occupied the subject position in another institution such as
his peer group or work place. Hence he was under the conmtrol of the
dominant discursive practice of another institution and spoke accordingly
even when the setting was replaced. This explanation echoes the referee
design of Bell and explains why magistrates use a divergent speech style
when a convergent one is expected, and in the research context why
magistrates use colloquial Cantonese when fellow judges and other
interviewees prefer standardized legal Cantonese. Furthermore, the revised
model helps explain why magistrates are articulating two different discourse
configurations, namely standardized legal Cantonese and colloquial
Cantonese. Since a discourse including more than one genre will cause
difficulties in interpretation, like how the genres are hierarchized, which
will determine the basic nature of the discourse, the use of colloquialism
could undermine the formal tone of the whole trial and renders it into a
friendly chat. As Van Dijk points out, “discourse may be constituted by a
complex hierarchy of different acts at different levels of abstractness and
generality” (1997b: 5). Hence a magistrate may be exercising his public
authority as a social agent and at the same time providing counseling to the
defendant out of sympathy as a friend and lecturing the defendant on proper
caring of his son as a father. The problem engendered is on the prieritization
of these identities in the setting, which leads to the reassessment of the trial

goal and its prerequisites to be dealt with below.

6.2.5 Democratization and instrumentalization of discursive practices
Another explanation for the use of colloquial Cantonese by magistrates is
the concept of social democratization in which the traditional formal style is
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problematized along with the rise in individual autonomy, leading to more
equality between the subject and the client in a professional field.
Fairclough suggests that this originates from a general rejection in
contemporary societies of elite, professional, bureaucratic practices etc., and
a valorization of ordinariness, naturalness, “being oneself” and so forth, in
discourse and more generally (1995: 230), though he says that the
democratization of discourse which reduces overt markers of power
asymmetry between speakers of unequal institutional power is generally
interpreted as a transformation of unequal power relations into covert forms
rather than an elimination of the power asymmetry (1995: 79). Hence the
power relations between the interlocutors still persist but are covered. The
speech style then is less an indicator of relational distance. Professor
Wong’s view on judges’ use of Cantonese, namely speaking in Cantonese is
“like speaking in English as far as the intended meaning can be successfuily
conveyed” (L. 1: 5 - 6), and that judges’ use of colloquial Cantonese has no
substantive effect on their identity and power can be interpreted in this light.
Though judges are using low Cantonese, they are not making concession in
power and status. Lofland and Lofland’s suggestion that social life and
people are highly fluid and ambiguous objects of perception, and formal and
informal organizational and occupational roles, therefore, are often
insufficient guides to action (1995: 106) also serves to explain how
democratization blurs the notion of genre.

Another possible cause for magistrates’ colloquial speech style is that
magistrates are speaking in such a manner that they think are most readily
comprehensible to their interlocutors. As Drew and Sorjonen say, analysing
institutional dialogue involves investigating the speakers’ use of language to
pursue institutional goals (1997: 94), and I would argue that magistrates
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choose a particular speech style in order to achieve the trial goal. In other
words, magistrates’ speech performance may also be interpreted as an
instance of instrumentalization of discursive practices and
conversationalization is, therefore, adopted for strategic, instrumental effect.
The institutional goal for which magistrates make such a decision is
primarily trial efficiency as stated in the principles for the selection of trial

language by the judge published by Judiciary Administrator (1997):

EE..... REEERRIEREC - g LIsAReE
RAIERIENREEEREER] (Judges.. will choose
the trial language which helps speed up the trial process

while ensuring a fair trial.)

Magistrate Cheng’s view that “a magistrate should first consider the
effectiveness of the language used, that is whether the Cantonese can make
understanding easier for the trial parties so as to avoid wasting time” (I. 3: 3
— 6) also supports this proposition and is in line with Justice Chu’s appeal
for using “common and generally understood Cantonese”. Student Ho’s
view that the colloquial speech style “will also enhance trial efficiency as
the defendants will find the language easier to understand” (I. 3) and
Student Kwan’s observation that magistrates are more prone to using
colloquial Cantonese because it makes communication with lowly educated
defendants easier (I. 4. 4 — 6), along with Student Lee’s remark that “judges
did deliver the judgment in Cantonese so that the defendant can understand
it” (I. 3: 2 — 3), add further weight to this stance. This could be the reason
for Magistrate Chan’s calling the defendant in the conversational style of
“B4 (Mr. Ma)” (T1,10,]) instead of his formal institutional identity of “#¥
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& A (defendant)”, for the chosen mode of address suggests personalization
and politeness, resulting in a pleasanter feeling for the defendant in a
supposedly cold court sefting and is, therefore, conducive to the
accomplishment of the trial goal. Similarly, the assumption that less formal
language will solicit evidence from ordinary people more effectively is
taken to be true by some judges in the research findings of Philips (1998:

110):

This stance links courtroom control to degree of
formality, which in turn is manifest in particular
ways of using language. The judges present
themselves as manipulating degree of formality to
achieve both control of the courtroom and the
level of involvement, particularly from
non-lawyer participants in courtroom interaction,
that they feel is desirable to meet their idea of

what a legal system is supposed to be doing,

An informal speech style, compared with a formal style, could be
considered an effective means of enhancing the involvement of the
defendants and thus helps win the approval and cooperation of them. It
could result in a favourable appraisal of the judge since the defendants find
the judge accommodating and the trial process is taken as an exchange of
information between equals.

However, the arguments for democratization and instrumentalization of
discursive practices, hence the use of colloquial Cantonese, are problematic.
Democratization of discursive practices is not free of implications at the
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“macro” (ideological and social) level since a change in discursive practices
embodies representations which enforce or undermine institutional identity
and its power position, and the effect of such a change towards the dominant
ideology of the social formation could not be underestimated. In this regard,
Justice Hui, in contrast to Professor Wong, takes a broader social
perspective to argue for the necessity of using standardized legal Cantonese
in trials. He says at interview that the use of Cantonese in court is not
merely for transparency of the trials and for easier access to the general
public. It has a political dimension, namely the handover of Hong Kong to
PRC in 1997, a perspective ignored by Student Man and Student Lee as
both of them prefer using English as the medium of trial (Man I. 2 and Lee L
2). As such, to foster effective communication between all parties involved
in a trial is only one of the purposes of the implementation of Cantonese
trials and therefore should not be taken as the sole criterion for assessing
what should be the standard set for Cantonese in court (Hui I. 10). Justice
Hui says that the use of Cantonese has made the identity of the judge more

vulnerable and therefore should be handled with care (I. 15):

while in the old days using English in trials was the
norm, the problem of “dignity” was not as serious as
when Cantonese is used because Chinese judges’
English standard is somehow limited and so they
usually just say directly what they want to say in the
style they have learnt from their professional training.
Yet in Cantonese trials, since the language is the
judges’ mother tongue, there is a lot of room for judges
to manipulate the trial language, sometimes to the
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extremes, and hence many different kinds of language

styles.

Interpreter Lau also agrees that while Cantonese should be the language for
trials, the dignity of the judge and the court could easily be undermined,
since the defendant finds it more comfortable to argue with the judge using
the mother tongue. He quotes Mr. Justice Chim To, a high court judge, as
saying, “When I gave the sentence in English, the defendant lowered his
head. When I give the sentence in Cantonese now, the defendant holds up
his head, looks at me and even smiles” (I. 3), demonstrating how language
could help maintain the social relations or break it. As Hammerseley and
Atkinson point out, settings are not naturally occurring phenomena, they are
constituted and maintained through cultural definition and social strategies
(1995: 41), and discursive practices should be considered part of social
strategies to maintain the court setting.

Fairclough (1995: 94) has noticed that in his days, there was a dominant
traditional mode of conducting doctor-patient consultations and an emergent
alternative mode (which adopts the counselling approach) in Britain. The
former is a rigid question-and-answer process based on asymmetrical power
relations between two identities while the latter is more like an open
conversation between friends as individuals, and “the open conversation
mode entails greater informality and more democratic interaction, with a
greater sharing of control and a reduction of the asymmetries” (1995: 101).
He also gives the example of university academics who, in order to attract
students to apply for admission into their universities, are torn between
being looked like an up-scale academic authority and a down-scale
salesperson, with the university prospectuses written in a mixed style to
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reflect this identity inconsistence. On these observations, Fairclough
concludes that “A professional such as a doctor or lawyer cannot shift to a
conversation mode of interaction with patients or clients without taking on
in some degree a new social identity, and projecting a new social identity
for the patient or client” (1995: 106). In the same vein, the power position of
the court could no longer be maintain if the standardized speech style of its
members, magistrates, is compromised. As Fairclough says, texts constitute
a form in which social struggles are acted out (1995: 7).

Democratization and instrumentalization of discursive practices are
operating in the Hong Kong courtrooms. The use of colloquialisms such as
the word “BF (stuff)” in “FHBIENE - FITEIRHE ? ((Regarding] asking
stuff, any stuff to follow up?)” (T3,21,J) and verbal particles like” ¥ [Jaw]”
in “ATLAFRBREE B {REEWE (That's why I told you [lew])” (T1,35,0)
symbolises an informal style and setting, and the ingroup referee’s influence
on the speech style of magistrates is undermined in favour of a friendly chat
in the struggle for dominance, leading to the invalidation of the identity of
magistrates and in turn the authoritor-authoritee relations between the

subject and the client of the court. As Verderber et al (2008: 200} point out:

Some people mistakenly believe that it is appropriate to
use language in a way the speaker believes the
members of the audience speak. Rather than being
appropriate, however, this is likely to be
counterproductive. For instance, when a middie-class
adult gives a speech to young teenagers and tries to use
teen slang or street talk, he or she may come off as a
patronizing phony.
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The same allegation applies to magistrates who use colloquial Cantonese in
court.

Furthermore, it is arguable in the first place whether magistrates need to
adopt a colloquial speech style in order to achieve the institutional goals.
The magistrate’s practices of using colloquialisms such as “IRIE/FR5T o
Wa{REREEME (I am not completely blocking the way out behind you)”
(1,40,1) and “fRIEEMEREENE (Your face really look that awful
[wol)” (J2,11) do more harm than good to the identity of themselves and the
court. Given the power asymmetry between the magistrates and other parties
in court, magistrates need not resort to an appeasing strategy to give the
defendant an apparent equal footing by lowering his own speech style and
thus dwarfing themselves, for it is obligatory for defendants to tell the whole
truth or there will be statutory punishment due to contempt of the court, an
offence underlining clearly the social supremacy of the judicial system.

One may argue from another perspective that instrumentalization of
discursive practices could be construed as the result of an ideological
struggle over hegemony of conflicting discursive practices and its discursive
solution: magistrates want to retfain their authority while knowing the need
to give up part of it and the solution is to express their authority implicitly,
seemingly in a less formal and more colloquial speech style, thus turning the
overt into the covert. This compromise of povs;er at the discursive level has,
as proven, attracted criticisms from senior judges including the majority of
the research interviewees. As Jenkins says, institutions are not only sources
and sites of identification for individuals (2004: 140) but are also always
networks of reciprocal identification: self-definition as a member depends
upon recognition by other members (2004: 160). High C-Olll't judges’
criticisms on magistrates represent a challenge to the identity of the latter.
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The “speaker-goal” model, therefore, focuses on only the local situation and
ignores the subconscious part of discourse, namely its implication for the
issue of identity and social power structure, In this light, magistrates using
colloquial expressions may be labeled as compromising the identity and
power of thetr profession and adversely affects the dignity of the court (Hui
1. 7: 5 — 6) and “makes the courtroom a less solemn venue than people may
think” (Ng I 3: 10 — 11). This explains why while Edwards says that
“although we can say that language can be an extremely important feature
of identity, we cannot endorse the view that a given language is essential for
identity maintenance”, he has to admit that “many have considered language

an essential pillar” (1985: 22).

6.3 Conclusion

In this chapter, the conflict between standardized legal Cantonese and
colloquial Cantonese has been analysed at the socio-ideological level in the
light of the research theories (research question 2). The outcome is the
proposition that a bigger social ideology exists in what otherwise is only a
tiny normal utterance, through which the ideology is reproduced and
reinforced again and again. Legal Cantonese, in this light, has its role to
play in the current social formation, and data are taken from the trial
transcripts, field notes, judgments, expert interviews and other documents
for illustrating the ideological challenges to the standardization of legal
Cantonese. Magistrates, therefore, are expected to be aware of the relations
between language and institutional identity, and the individual benefit and
risk of adherence to and creativity in discursive practices should be
considered together with the effect on the social formation. To quote Pierre
Bourdieu, subjects do not, strictly speaking, know what they are doing that
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what they do has more meaning than they know (1977). The next chapter
will look at the education on legal Cantonese currently provided to
magistrates and law students to explore how standardized legal Cantonese is
being promoted and what needs to be done to help promote it (research

question 3 and 4).
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Chapter 7 Review and recommendations regarding
legal Cantonese education for judges and law students in Hong Kong

This chapter follows up the result of the comparison between the legal
professionals’ aspirations for and magistrates’ practices of legal Cantonese
in the courtrooms by reviewing the legal Cantonese education provided for
judges and law students, teasing out the relationship between the education
that legal professionals receive in legal Cantonese and how this might be
improved (research question 3 and 4). This chapter also presents an attempt
to suggest an approach for legal Cantonese education with theoretical
support, highlighting the relationship between courtroom discourse and
society. It is also a functional appfoach as the learning process is framed in
the courtroom setting where a particular communication purpose is realized.
Learners are, therefore, fiinctionally trained as judges in context.

Before the analysis of the legal Cantonese education provided by the
judiciary and the universities is conducted, the theoretical proposition about
the learning of oral skills needs to be presented. In Hong Kong, the
linguistic repertoire of a typical English and Chinese bilingual could be

illustrated as follows:

Written Spoken
English English English
Chinese Putonghua Cantonese

Figure 7.1 Linguistic repertoire of a typical Hong Kong
English and Chinese bilingual

English and Chinese are two different signal systems, so that English
competency has hardly any implication on Chinese competency and
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vice-versa. This is supported by the findings by Thornbury and Slade that
problems will arise when a bilingual speaker chooses a degree of formality
or informality which, while appropriate in their L1, would be inappropriate
in their L2 (2006: 228). For example, as long as speech style is concerned,
“WF (stuff)y” and “#E4E (anyway)” sound more colloquial in Chinese than
“stuff” and “anyway” in English, and hence their social implications differ.
Odlin also identifies “formality” (such as when and with whom a formal
speech style, rather than an informal one, is appropriate) as an area of
cultural mismatch (1989). Hence the transfer of language skills between
English and Chinese could be negative. The disparity between Putonghua
and Cantonese is equally obvious. Competence in Putonghua suggests little,
if any, proficiency in Cantonese in social dimension. As Cohen points out,
sounding appropriate in a language is more than simply learning its
vocabulary (1990: 71), and this echoes Thornbury and Slade’s view that
“grammatical competence does not predict conversational ability” (2006:
214). Hence grammar knowledge of written Chinese has little to do with
oral skills. As Thornbury and Slade say, the nature of spoken language itself
was barely understood and for a long time spoken language was taught as if
it were simply a less formal version of written language (2006: 2).
Sometimes written Chinese may even have a negative impact on Cantonese.
As Koch says, beginning speakers often phrase main ideas and subpoints in
a stilted, unnatural way, usually because they have composed their ideas in a
written tather than an oral style (2010: 109), and Magistrate So did
erroneously use the written style in a spoken context in Transcript 3 (Figure
5.1). The proposition that for Hong Kong people, writing skills and oral
skills draw on different linguistic resources means that oral skills need to be
taught as an independent discipline is particular plausible. As Cummins
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points out, proficiency in one modality does not imply proficiency in other
modalities (1981), and textbooks on speaking skills mostly acknowledge the
many differences between writing and speaking like dynamic versus static,
immediate versus distant, etc. (see Coopman and Lull 2009). Lord attributes
the decline in the use of “educated” (high) Cantonese to the dominance of
the English in Hong Kong (1987: 10) and to the fact that Hong Kong
students do not study their own spoken language either as a logical or
grammatical system of communication (1987: 28). For example, the subtle
problems associated with speech style such as the social meaning of
Cantonese verbal particles are largely unexplored. It is on this basis that an
investigation into the legal Cantonese education currently offered is carried
out and a new education approach recommended. The investigation will be
aided by the triangulation of data from expert interviews and the content

analysis of the following documents:

(1) A Tist of training courses offered by the judiciary to serving judges,
recorded in Anrual Report 2007 of the judiciary and the letter from the
Judictary Administrator (Appendix 4).

(2) The outline of the workshop entitled “Negotiation: Achieving Practical
Skills as a Negotiator” conducted by the Faculty of Law, the University
of Hong Kong for serving legal professionals.

(3) A Iist of legal courses with outlines of contents offered by the School of
Law, the City University of Hong Kong and the Faculty of Law, the
University of Hong Kong in the academic year of 2006-2007.

{4) Introductions on legal courses offered by the above universities from

their homepages.
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(5) Student’s handouts for the course “CLAWI1009 Practical Chinese
language course for law students” offered by the Faculty of Law, the
University of Hong Kong for the first semester of the academic year
2005 - 2006.

(6) Assessment scheme and examination scripts of the above course.

Content analysis of the documents aims at unfolding the greatest emphasis
of the data and the advantage of the method is that the procedure is explicit

to the reader (Marshall and Rossman 1995: 86).

7.1 Education for judges

The above documents reveals that the judiciary has conducted courses for
two types of judges: non-Chinese speaking judges and Chinese speaking
judges. For the former category, Cantomese courses at elementary,
intermediate and advanced levels were organised in the period between
1995 to 2004 and the courses covered Cantonese sounds and tones, words
and expressions, sentence pattern, listening comprehension, conversation
practices, pair and group work etc. For the Chinese speaking judges, the

judiciary says that:

a sum of about $1,100,000 was provided in 2007-08 for
training programmes to enhance the bilingual skiils of
the JJOs (judges and judicial officers). The
programmes included Chinese judgment writing
courses and language training course. Training on oral

Cantonese skills was not covered (emphasis added).
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What deserves immediate attention is that the judiciary has admitted that
it has offered no training on Cantonese skills to judges. This vacuum is also
suggested by interview findings. Barrister Cheung says that a lot of judges
do not know very well know to speak in Cantonese in court and have to
resort to English (I. 3: 2 — 4). Student Man (1. 3) and Student Lee (1. 3) have
also noticed the same problem with magistrates during trial observation.
Their view is further supported by the findings from the Amnual Report
2007 of the judiciary. All the courses related to the use of Chinese listed in
the report are on written Chinese aiming at enhancing judgment writing

skills only:

Date Activity

30.7-24.82007 | EREREHPRERFTRE
(Tsinghua University Chinese Judgment Writing Course)

7.9-16.11.2007 | PRAIREEEIRE (BEERETE)
Chinese indgment Writing (run by the University of Hong Kong)

24.10.2007 FIRBRFIRRIERE — " PRARE « 2 LIRE
Judgment Writing Cowrse Lecture on “Judgment Writing: The

View from Outside”

24 - 27.10.2007 PP BT RE

TJudgment Writing Course
25.10.2007 PIRERRREHE — T AR - BT

Judgment Writing Course Lecture on “Decisions That Convince:

Principles and Practice”

26.10.2007 FIRE SRR REHE — " RRARERFAEARE

Judgment Writing Course Lecture on “Some Personal Reflections

on Judgment Writing™

Figure 7.2 Courses related to the use of Chinese listed in Anral Report
2007 of the judiciary

Professor Wong, university teacher of linguistics commissioned by the
judiciary to conduct “PIFREEEE IR Judgment Writing Course”, also says

that the focus of these courses is on teaching syntactical rules and lexis in
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Chinese writing like the conversion of Cantonese expressions into their
written forms (I. 3), and not on the social meaning of Cantonese expressions.
With the majority of cases in the magistrates’ courts being conducted in
Cantonese, the judiciary should have provided relevant education to judges
if it wants to promote the use of legal Cantonese in court. However, the task
has been left undone, and the findings would be the same if a research had
been conducted 10 years ago when the judiciary focused on writing skills
rather than oral skills of judges as evidenced by the Judiciary

Administrator’s statement (1997):

AEAREIIZAEERESE—FNMEE R
BABRIRERCEEE - RHBERRIERIEI - i
SRIRE - DUEBIME R RO s TEER
MERRPIE - RIEEEIG P BRI R A
B A BnYEtREES " 2~ o (The Judicial Studies
Board will further promote language training for judges
and judicial officers, particularly on Chinese writing
skills, and will run courses to help them conduct trials
and write judgments in Chinese. It is now considering
the inclusion of the Chinese writing course as part of

the induction training for new appointees.)

BT 1997/98 K 1998/99 FEETER T 170 BTl
FRER MR ERE - EEAREBEER
FREABBTREAREERN TR - WEREA
sA—% o (We have earmarked a sum of $1,700,000 in
1997/98 and 1998/99 for the compilation of the
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English-Chinese glossary of legal terms. The glossary
will be a useful tool for judges and judicial officers in
conducting trials in Chinese and ensures uniformity in

the use of legal terms.)

Today, though the English-Chinese glossary of legal terms was completed,

its content is, as its name suggests, limited to providing legal jargon in

written Chinese only. No practice direction has been produced by the

judiciary to guide judges on how to conduct trials in Cantonese, as can be

seen from the complete list of practice directions below:

PD1.1
PD2.1
PD2.2
PD2.3

PD3.1
PD3.2

PD33

PD4.1
PDA4.2
PD4.3

PDs.1
PD52
PD5.3

PD5.4
PD5.5

PD5.6
PD5.7

Admiralty Actions

Civil Appeals to the Court of Final Appeal

Criminal Appeals to the Court of Final Appeal

Leave to appeal granted by the Court of Final Appeal in civil
cases

Bankruptcy and Winding-up Proceedings

Procedure for filing and hearing bankruptey petitions by debtors
who are legally represented

Pilot Scheme for voluntary mediation in petitions presented
under Sections 168A and 177(1)(f) of the Companies Ordinance,
Cap.32

Civil Appeals to the Court of Appeal

Criminal Appeals to the Court of Appeal

Criminal Appeals in the Court of Appeal - Handing down
judgments

Listing and refixing of dates

Setting Down for Trial in the Court of First Instance

Listing and Hearing of Summonses for Interlocutory Orders and
Injunctions

Preparation of Interlocutory Summonses and Appeals to Judge in
chambers for hearing

Submission of Authorities

Documents for use at trial

Long Cases

271



PD5 8
PD6.1
PD6.2
PD6.3

PD7.1
PD7.2
PD7.3
PDS8.1
PDS.2
PD9.1
PD9.2
PD9.3
PD9 4
PD9.5

PD9.6

PD10.1
PD10.2
PD16.3

PD11.1
PD112
PD113

PD12.1
PDI13.1
PD14.1
PD142
PD14.3

PDi14.4
PD14.5
PD15.1
PD152
PDI53
PDI5.4
PD15.5
PD156
PD15.7
PDI158

Originating Summonses set down for hearing by Judges
Construction and Arbitration List

Application for leave to appeal against arbitration awards
Construction and Arbitration List Pilot Scheme for Voluntary
Mediation

Actions by Writ - Running and Fixture Lists

Court of First Instance - Criminal Running List

Urgent Applications in Commercial List

Hours of sittings - High Court and District Court

Vacation Business in the High Court

Conspiracy

Voluntary Bills of Indictment

Criminal Proceedings in the Court of First Instance

Criminal Proceedings in the District Court

Evidence by way of Live Television Link or Video Recorded
Testimony

Magistracy Appeals in the Court of First Instance

Affidavit Evidence

Chinese Translations

Citation of judgments written in Chinese at hearings conducted
in English

ExParte, Interim and Interlocutory Applications for Injunctions
Mareva Injunctions and Anton Piller Orders

High Court and District Court Restricted Application and
Restricted Proceedings Orders

Warrants of Arrests of Judgment Debtors

Certificate for Solicitor and Counsel in Legal Aid Cases

Rights of Audience before a Master

Proceedings before Masters

Taxation of costs in civil proceedings in High Court and District
Court

Taxation of costs in criminal cases

Application for wasted costs order under order 62 rule 8

Divorce

Petition - Personal Service

Reconciliation

Special Procedure

Affidavit of Means

Appointment of Medical Inspectors

Decree Absolute

Decrees and Orders: Agreed Terms
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PDI59
PD15.10
PD15.11

Ancillary Relief in Matrimonial Causes - Estimate of Costs
Family Mediation
Financial Dispute Resolution Pilot Scheme

PD15.11A Application of Financial Dispute Resolution Pilot Scheme

PD16.1
PDI16.2
PD16.3
PD16 4

PD16.5
PD17.1
PDi8.1
PDI18.1A
PDI19.1
PD192
PD20.1
PD20.2
PD21.1
PD22.1
PD23.1
PD24.1

PD242

PD25.1

PD25.2
PD26.1
PD27
PD29
PD29.1
PD30.1
136)
PDSL1

PDSL2

PDSL3

Seftling Draft Orders and Judgments

Judgment: Foreign Currency

Interest on Judgment

Execution to enforce Judgment for Possession of Immovable
Property

Peremptory Orders

Parties in Particular Proceedings

The Personal Injuries List

Effective Date of Practice Direction 18.1

Pleadings

Service of Documents By Post : Ordinary Course of Post
Non-Contentious Probate Practice

Leave to issue Writ in Probate Actions

Selicitors - Appearance in Open Court

Trade Marks Ordinance (Cap. 43)

Wards of Court

Sealing of Writ of Summons, Newspaper Advertisement, Filing
of Documents

Endorsements in the Chinese Language to be made on Court
Documents

Chambers Hearings in Civil Proceedings in the High Court, the
District Court, the Family Court and the Lands Tribunal

Reports on Hearings held in Chambers not open to the public
The Constitutional and Administrative Law List

Civil Proceedings in the District Court

Use of The Technology Court

Cost of using the technology court

Applications under Part II of the Mental Health Ordinance (Cap.

Directions made by the Judge of the Commercial List pursuant to
0.72 1.2(3) of the Rules of the Supreme Court

Directions made by the Judge of the Construction and
Arbitration List under O.72 1.2(3) of the Rules of the Supreme
Court

Directions made by the Judge in charge of the Constitutional and
Administrative Law List pursuant to 0.72 r.2(3) of the Rules of

the High court
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{hitp://legalref judiciary.gov.hk/Irs/common/pd/Practice_Directio
ns.jsp on 28 December 2008)

There are courses with an oral component organized by the judiciary listed
in its Anrual Report 2007, but telephone replies from the Bar Association of
Hong Kong (officer-in-charge: Ms Cheung on (852) 2869 0210 on 27
August 2008) and the University of Hong Kong (officer-in-charge: Ms
Tsang on (852) 2241 5939 on 29 August 2008) which ran the courses have
confirmed that they are all conducted in English hence aiming at enhancing

English oral skills only. These courses are listed below:

Date Activity

23.1.2007 R — RS

Talk on “Thoughts on Cross-Examination™

7&922007 | TAEE — TRRM — EYERAPIERAGE RS
Workshop on “Negotiation - Achieving Practical Skills as a

Negotiator”

3-552007 | EETEGNR HEEDERRE
Teacher Training & Pupils Advocacy Programine

Figure 7.3 Courses on English oral skills listed in Annual Report 2007
of the judiciary

The following is the course outline for the workshop on “Negotiation —
Achieving Practical Skills as a Negotiator” which shows that English oral

skills, and not specific to trial hearing, is the focus of these courses:
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7 February and 9 February 2007, 9:00 am — 5:00 pin

Pacific Place Conference Centre, Level 5, One Pacific Place, 88 Queensway, Hong Kong
Negotiation Slkalls Training

A newly developed state-of-the-art 2 day programme which teaches practical skills on
how to negotiate in a variety of contexts.

The course is designed to enable students to:

~Gain a deeper nnderstanding of the basic principles behind negotiation

-Achieve satisfaction in negotiation

Develop thorough preparation and strategy techniques

‘Enhance their “toolbox™ of negotiation skills for use in a range of contexts

Identify dirly tricks and threats and explore how to deal with such tactics

‘Practice and develop their negotiation skills through discussion and practical exercises
Topic includes:

The 6 negotiation contexts, achieving satisfaction, negotiation principles, preparation,
breaking impasses, identifying needs, testing solutions, communication skills, handling

dirty tricks and tactics, assisted negotiation.

Figure 7.4 Course outline for the workshop “Negotiation — Achieving
Practical Skills as a Negotiator”

Furthermore, these courses are not compulsory for judges and hence the
above course registered only 22 participants and none was a judge. The
other two courses are for members of the Bar Association and there were no
records kept for the participants’ identities. The findings support Justice
Hui’s opinion that there is no formal education on Cantonese for serving
judges and that only courses on judgment writing skills have been offered
by the judiciary starting from roughly 1993 or 1994 (1. 2). Like Justice Hui,
Magistrate Cheng is experienced in using Cantonese in court, as he says that
since he became a magistrate in 1988 he has been using Cantonese in 90%
of the trials, and yet he has not received any training on legal Cantonese (1.
2: 1 ~ 3). He also admits that the judiciary has provided no guidelines for
judges regarding the use of courtroom Cantonese and that the situation
comes down to a matter of trust (I. 4: 1 — 4). Though he adds that “When the
authority appoints someone to be a magistrate, a trust on the ability of the
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incumbent, including his language ability, is given” (4: 4 — 6), it would be
difficult to guarantee magistrates’ speech performance is up to a certain
standard if no mechanism specifically designed for the task is in place, and
the lack of continuous education only makes the prospects for improving
judges’ Cantonese skills dimmer. In this regard, Magistrate Cheng also
admits that he is aware of the problems of using some Cantonese
expressions which “may be too colloquial and should be avoided on the part
of advocates and judges to retain the dignity of the court” (3: 12 — 13).
Relevant education, therefore, is needed.

Although Justice Hui says that “the standard of Cantonese in court is on
the rise as young lawyers have undergone some Chinese training during
their studies at university and the old judges are getting more and more used
to Cantonese trials” (1. 4), there are cases presented in Chapter 4 and 5 in
which veteran magistrates are unaware of the importance of speech style in
court. Magistrate Chan, an experienced magistrate, for example, has shown
in Transcript 1 and 2 how a magistrate might use mixed-code and colloquial
expressions considered to be not appropriate in court by Justice Hui.
Magistrate Wong was criticized twice in two months by high court judges
for using inappropriate Cantonese expressions as shown in Judgment 3 and
4. Even young magistrates such as Justice Chu (Field notes 3) and Justice
Kwok (Field notes 8) did code-mix in trials.

While Interpreter Lau says that judges are given a guide book in which
there is a rule saying that judges must speak appropriately (4: 2 — 3), yet this
is the only information he could offer regarding Cantonese education for
judges. In fact, as mentioned above, the Chief Justice has so far issued no
directions on the use of Cantonese. Furthermore, one needs to be reminded
that until the 1990’s, Cantonese as a spoken language has not been taught in
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school as part of the formal curriculum, Oral examination on Cantonese was
introduced in the Hong Kong Advanced Level Examinations only in 1994
and in the Hong Kong Certificate of Education Examination in 2007. Hence,
judges over 40 years old have hardly received any formal education on
Cantonese skills in their primary and secondary school studies, let alone in
university where English is the medium of instruction. Magistrates like
Magistrate Cheng who studied law in English-speaking countries are further
disadvantaged on Cantonese skill. If these judges do not have adequate
sociolinguistic resources on their own to solve their language problems, they
could only rely on their intuition when working with Cantonese, and
intuition could be misguided. Student Kwan’s remark that “what matters in
using Cantonese in courf is whether one is smart enough” (I. 3: 4 - 3)
reflects such a pitfall, and Student Liu’s difficulty in differentiating
appropriate and inappropriate Cantonese speech styles (1. 3: 1 — 3) only

highlights the risk. Consciousness-raising is, therefore, needed.

7.2 Edueation for law students
As will be shown below, the legal Cantonese education law students receive
in their universities is not in line with Justice Hut’s expectation either, and

Student Ho’s (L. 4) view reveals this inadequacy:

On the questions of training on oral Cantonese skills
for law students, she (Student Ho) says no formal
courses are being offered by the City University of
Hong Kong on the topic. There is only one course
which is Legal Chinese which requires students to
write Chinese and do individual and group oral
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presentation. The focus of the course in on written
Chinese such as syntax, the conversion between
traditional and simplified Chinese characters, and
writing different kinds of documents, and the
individual and group oral presentation last for only
three minutes and ten minutes or so respectively and
the focus is not on oral skilis either, but on the subject
matter of the topics chosen by the students. She regards
this course as rather useless since it is like a revision of
what she has learned in Form Six in secondary school.
Apart from this course, all courses are delivered and
students respond in English. Even the only course of

training oral skills, mooting, is in English only (1. 4).

In fact, all other student interviewees say that there is no legal Cantonese
course in the law programmes. In 1998, Walters and Balla surveyed seven
departments of the City University of Hong Kong, then Polytechnic, on the
use of language during lectures and tutorials and found that the law
department was clearly different from the other departments in that all
lessons, including student discussion sessions, were conducted almost
entirely in English. They noted that “the most obvious result worthy of
comment in this area, and perhaps the most straightforward to deal with, is
the almost total absence of Chinese in the Law courses. This is unsurprising,
as Hong Kong law is drafted in English and the staff of the Law department
is about 90% expatriate (that is, non-Cantonese speaking)” (1988: 378) and
“Law students feel more comfortable with English than their contemporaries
in other courses” (1988: 384). This explains at least partly why, as pointed
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out in the last chapter, Student Man and Student Lee go so far as to reject
the use of Cantonese as a trial language.

The lack of emphasis on Cantonese may also be due to the mistaken
presumption that native speakers of Cantonese are competent users of the
language in the courtrooms. Justice Chu does not agree with this
presumption when she says that “One may think that as long as all the
people in court speak and understand Cantonese, it is a simple matter for the
bench, the advocates and the parties to communicate in Cantonese. That is
not quite true” (1994: 40), and Student Ho also disproves the presumption
with her experience when she says that on the whole her class of students of
about 50 are not good at English and Cantonese oral skilfs and they do not
show enthusiasm in speaking up in class, and that the common thinking that
law students are good speakers is a misunderstanding since only 20 to 30
percent of the students can said to be capable of using the two languages
competently, and a lot of her classmates stammer in oral presentation (I. 5:
1 - 7). She is also facing problems with Cantonese herself as she says that
“her Chinese and Cantonese is deteriorating” (I. 6: 1) and the cause is that
“she does not have a lot of practice in them and that when she has time she
will read English rather than Chinese books as the emphasis of the course is
in English” (I. 6: 2 ~ 4). Student Ng (L. 4: 4 — 10) also says that she and her

classmates need more education on Cantonese due to the following reasons:

Firstly, she does not know how to express in Cantonese
in the legal field. For example, she does not know how to
express some English legal terms in Cantonese. Secondly,
after a few years of speaking and writing mainly English,
she says that her Cantonese for use in everyday life is
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getting worse, “not so fluent”. Thirdly, 80% of her
classmates are from overseas and their Cantonese ability

is not good.

Student Kam also foresees difficulties in using Cantonese as a trial language
for himself as “he does not know how to express certain legal concepts in
Cantonese” (I. 4: 2~ 3).

As the balance of the entire training at university tilts towards English, it
is only natural that, in support of Student Man, Student Lee and Student
Ho’s observation, a lot of English expressions could be found in the trial
transcripts and field notes. Take the speech of the defence counsel in

Transcript 2 as an example:

(1) 13 possibility {& ([It] is the possibility [it] is) (T2,18,R)

(2) REPAR{A platform FEl—{FEEIER{Z (When both of them were
standing on the platform at the same height) (T2,18,R)

(3) Depends * 4% (Depends, thank you) (12,18,S)

(4) FfE{EFT reconsider &3 (I let him reconsider [je]) (T2,28,1)

(5) {EME{E aggressiveness » [EFZEL3% 7 (His aggressiveness, how to put it
[in Chinese]?) (T2,29,R)

(6) ¢ put FEIEAE case FLEMEN] (It will be done [ga-la] after I put this case)

(T2,35K)

Item 5 is particularly revealing for two reasons. Firstly, the question “J&Z%
ZhEE ? (How to put it [in Chinese]?)” suggests that the counsel did not
know how to express the original English concept (“aggressiveness™) in
Cantonese, a barrier which might have been cleared if sufficient education
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on Cantonese has been provided to him during his legal studies. Secondly,
the question was asked with the hope, indicated by the counsel’s tuming to
the prosecutor, that the prosecutor might be able to offer the Cantonese
expression. There was, however, no response, perhaps because the
prosecufor did not know the answer either. Inadequate education on
Cantonese skills, therefore, explains why the problem of code-mixing is
common among counsels and magistrates.

Below 1s a complete list of courses offered by the School of Law at the

City University of Hong Kong for 2006 — 2007:

(GE1103 Citizens and Justice

LW1200 Introduction to Law

LW1201 Introduction to the Law of the PRC
L.W1202 Introduction to Public Law

LW1203 Torts Law

LW1948 Business Law

LW1949 Law for Construction, Engineering & Management Students 1
LwW2204 Contract Law

L'W2205 Principles of Criminal Law

LW2206 Law of Property

L'W2207 Legal Characteristics of Organisations
LW2600 Legal Method

LW2601 Hong Kong Legal System

LW2602A Law of Contract I

LW2602B Law of Contract I

LW2603A Law of Tort I

LW2603B Law of Tort Il

LW2903 Business and Law

LW2925 Law for Social Workers

LW2938 Legal Studies for Housing Management I
LW2940 Law and Hong Kong Society
L.W2945 The Law of Business Transactions
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LW2950 Law for Construction Engineering & Management Students II
LW2933 Law for Facilities Management 1

LW2954 Law for Facilities Management 2

LW3208 Criminal Procedure

1.W3209 Principles of the Law of Evidence
LW3210 Civil Litigation

LW3211 Commercial Law

LW3212 Company Law

L'W3213 Company Practice

LW3214 Matrimonial Law and Litigation

L'W32135 Probate Law and Practice

LW3216 Conveyancing Practice

LW3217 Administrative Law and Practice

LW3218 Commercial Transactions and Finance
LW3604 Legal System of People's Republic of China
LW3605A Constitutional and Administrative Law I
LW3605B Constitutional and Administrative Law I
LW3606A Criminal Law I

LW3606B Criminal Law I

LW3607 Land Law

LW3608 Applied Legal Theory

LW3902 The Law Relating to Companies

LW3932 Environmental Law

L.W3933 Chinese Legal System

LW3535 Basic Legal Systems of Hong Kong and the People's Republic of China
LW3939 Legal Studies for Housing Management IT
LW39353 Law for Electronic Commerce

LW3956 Eavironment and Law

LW4612 Legal Placement

LW4613 Private International Law

L W4614 Dispute Resolution

LW4613 Insurance Law

LW4616 Law of Evidence

LW4617 Family Law in Hong Kong

LW4618 Law and Gender
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LW4620 International Trade Regulation

EW1621 Law of International Sales and Finance

L W4622 Law of Human Rights and Civil Liberties
LW4623 Administrative Law

LW4624 Planming Law

1. W4625 Environmental Law

LW4626 Comparative Law

LW4627 Economic Law of China

LW4628 Foreign Investment and Trade Law of China
LW4630 Equity and Trusts

L'W4631 Banking Law

LW4632 Internaticnal Financial Law

LW4633 Law and Business in the European Union
LW4634 Public International Law

L'W4635 Project/Research Paper

L'W4636 Shipping Law

LW4637 Criminology

LW4638 Criminal Justice

LW4639 Securities Regulation

LW4640 Advanced Legal Theory

1. W4641 Intellectual Property: Theory, Copyright and Design
L. W4642 Intellectual Property: Theory, Patents and Trademarks
L'W4643 Cyber Law

L.W4645 Revenue Law

LW4646 Telecommunications & Space Law
LW1647 Law of Succession

LW4649 International Mooting & Advocacy
LW4649B International Mooting & Advocacy
LW4650 Issues in Equity

LW4656 Company Law I

1 W4657 Company Law II

LW4658 Commercial Law

LW4659 Civil Procedure

LW4660 Crintinal Procedure

LW4661 Corporate Social Responsibility
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LW4662 Intensive Seminar

L.W4936 Introduction to Constitutional and Adminisirative Law
1L W4940 Legal Stmdies for Housing Management 111
LW5303 Commercial Contracts

LW3400 Legal Concepts

LW35403 Recent Developments in Law

1.W5616 Law of Evidence

LW35630 Equity and Trusts

LW3653 Comunon Law Legal Method

LW3635 Jurisprudence

LW5656 Company Law [

LW5657 Company Law I

LW5659 Civii Procedure

LW35660 Criminal Procedure

LW3910 Introduction to the Legal System of the PRC
LW3911 Civil Law Concepts in Hong Kong and the PRC
LW3923 Law for Managers

LW35924 Law Relating to Business Environment

L' W3942 Law of Business and Organisation

LW5946 E-Commerce Law

LW5957 Legal Studies for the Built Environment
LW5958 Law for Social Workers

LW6401 Dispute Resolution in Theory and Practice
LWe6402 Procédure and Proof

LW6404 Research Project

LW64035 Arbitration Law

LW6406 Advanced Altemative Dispute Resolution
LW6407 Arbitration Practice

LW6408 International Arbitration

LW6409 Dissertation

LW6409A Dissertation

LW6520C Basic Law of Hong Kong

LW6520E Basic Law of Hong Kong

LW6521C Constitutional and Administrative Law of China

LW6321E Constitutional and Administrative Law of China
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LW6522C Chinese and Comparative Financial Law
LW&6322E Chinese and Comparative Financial Law
LW63523C Chinese Criminal Law & Procedure

LWe6323E Chinese Criminal Law and Procedure

LW6524C Chinese Legal History and Legal Thought
LW6524E Chinese Legal History and Legal Thonght
LW6526C Dispute Resolution in Theory and Practice
L.W6326E Dispute Resolution in Theory and Practice
LW6527C Chinese and Comparative Intellectual Property Law
LW6527E International and Comparative Intellectual Property Law
LW6329C Chinese and Comparative Environmental Law
LW6329E Chinese and Comparative Environmental Law
LW6530C Seminar on Advanced Issues in International Law
LW6530E Seminar on Advanced Issues in International Law
LW6531C Legal Systems in South East Asia

LW63532C Theory and Practice of Comparative Law

L W6532E Theory and Practice of Comparaiive Law
LW6533E International and Comparative Copyright Law
LW6334E Chinese and Comparative Company Law
LW6536C Chinese and Comparative Real Property Law

L WG6536E Chinese and Comparative Real Property Law
LW6537C Dissertation

LW6337E Dissertation

LW6338C Chinese Civil Law and Procedure

LW6538E Chinese Civil Law and Procedure

LW6539C Advanced Issues on Chinese Civil Law
LW6339E Advanced Issues on Chinese Civil Law
LW6540E Chinese Commercial Law

LW63541E Chinese Foreign Trade and Investment Law
LW6542C Foundation of International Economic Law
LW6542E International Investment Law

LW6543C International Investment Law

LW6543E Law and Business in Asia

LW6544C International Trade Law

LW6544E International Trade Law
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LWo6545C International Cyber Law

LW6345E Transnational Legal Problems

LW6346C Transnational Corporate Law

LW6346E Applied Legal Skills

LW6347C Advanced Business Law of China

LW6347E WTO Law

LW63548C Independent Research

LW63548E Advanced Issues in WTO Law

LW63549E Comumon Law I

LW6350E Common Law II

LW6551E Independent Research

LW6552E Independent Research (Common Law Stream)
LW6353E Independent Research {Common Law Siream)
L.W63555E International Intellectual Property Law and Regional Integration
LW6336C Advanced Tort Law

LWe6556E Advanced Tort Law

LW6357C Human Rights, Development and Governance
LW6557E Human Rights, Development and Governance
1L W6358C Law and Developiment

LW6558E Law and Development

LW6559C Advanced Issues in Public Law

LW6559E Advanced Issues in Public Law

LW6360C Advanced Study of Antidumping and Countervailing Measures
LW6360E Advanced Study of Antidumping and Countervailing Measures
LW6561C Competition Law

LW6561E Competition Law

LW6654 Special Research Elective

LW6700 Advanced Legal Research Methodology
LW6701 Jurisprudence and Political Theories

LW6702 Globalization and Law

LW6703 Globalization and Legal Research Methodology
LW6913 Corporate, Insolvency & Employment Law
LW8001 Doctoral Thesis

PLES5001 Conveyancing & Probate Practice

PLE3002 Commercial Law and Practice
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PLE3004 Civil and Criminal Practice and Procedure
PLES005 Professional Conduct

PLE3006 Accounts

PLES007 Advocacy Interviewing & Negotiation
PLE5008 Legal Writing and Drafting

PLES010 Advocacy, Interviewing & Negotiation
PLE5011 Legal Writing & Drafting

PLE5012 Conveyancing Practice

PLES5013 Corporate & Commercial Practice
PLE5014 Civil & Criminal Litigation Practice
PLES5015 Professional Conduct & Practice

The list shows that there are specialized courses such as “PLE5008 Legal
Writing and Drafting” to train students’ English writing skills, and courses
which seem to have but actually do not cover Cantonese skills like
“LWG6546E Applied Legal Skills”, “LW6401 Dispute Resolution in Theory
and Practice”, “LW6526E Dispute Resolution in Theory and Practice”,
“LW6406 Advanced Alternative Dispute Resolution” and “PLE5007
Advocacy Interviewing & Negotiation”, the first one having no oral
component and the latter three courses having only an oral component in
English. “LW6526C Dispute Resolution in Theory and Practice” has an oral
component as well but it is entirely in Putonghua. Two points need to be
highlighted for understanding the curriculum. Firstly, the emphasis is in
English and Chinese is given a much lighter weight. While courses like
Dispute Resolution in Theory and Practice are taught in two streams
(LW6526E in English; LW6526C in Putonghua), only the English stream
was actually offered in the academic year 2006 — 2007. Secondly, oral
Cantonese components are completely excluded in course design. As
Student Ho, Student Kwan and Student Liu say, apart from the course

“CTL3161 Legal Chinese” which places little attention to nurturing
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students’ Cantonese skills, “all courses are delivered and students respond in

English” (Ho L 4: 13 - 14). Findings from the course list of the Law Faculty

of the University of Hong Kong below reveal similar situations:

LLAWIOO
LLAWIO02
LLAWIOOS
LLAWI006
LLAWIO08
LLAWI009
LLAWIO10
LLAWI0 11
LLAW1012
LLAW2001
LLAW2003
LLAW2004
LLAW2003/2013
LLAW2006/2014
FPLAW2009
LLAW2012
LLAW20I5
LLAW2016
LLAW3001
LLAW3093/2002
LLAW3094/2007
LLAW3095/2008
LLAW3096
LLAW2010
LLAW2011
LLAW3002
LLAW3010
LLAW3015
LLAW3021/3102
LLAW3030

LLAW3033

LLAW3034
LLAW3040

Law of Contract I

Law of Contract I

Law of Tort 1

Law of Tort II

Legal System

Law & Society

Legal Research & Writing I
Legal Research & Writing 11
Legal Research & Writing 111
Constitutional Law

Criminal Law I

Criminal Law I

Property Law Land Law I
Property Law [I/Land Law II
Introduction to Chinese Law
Commercial Law

Legal Research & Writing IV
Legal Research & Writing V
Introduction to Legal Theory
Administrative Law

Equity & Trusts I

Equity & Trusts I

Mooting

Social Justice Summer Internship
Social Justice Summer Internship
Guided Research

Business Associations

Company Law

Fundamentals of Evidence and Trial Procedure/Evidence I
Introduction to Private International Law

Issues in Intellectnal Property Law

Labour Law

Medico-Legal Issues
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LLAW3041
LLAW3043
LLAW3055
LLAW3058
LLAW3059
LLAW3071
LLAW3072
LLAW3073
LLAW3074
LLAW3080j
LLAW3081
LLAW3099
LLAW3105
LLAW3007
LLAW3016
LLAW3022
LLAW3028
LLAW3029
LLAW3044
LLAW3050
LLAW3057
LLAW3062
LLAW3066
LLAWG114
LLAW3068
LLAW6077
LLAW3069
LLAW3070
LLAW3085
LLAW6132
LLAW3088
LLAW3106
LLAW311 0
LLAW6119
LLAW3111
LLAWG6099
LLAW3112
LLAW3113
LLAWG6106

PRC Civil and Commercial Law
Principles of Family Law

Use of Chinese in Law
International Mooting Competition
Jessup International Law Moot Court Competition
Equality and Non-discrimination
Principles of Hong Kong Taxation on Income
Media Law

Research Project (Oral Presentation)
Governance and Law

PRC Commercial Law

Criminal Procedure

Land Law III (Conveyancing)
Alternative Dispute Resolution
Comparative Law

Human Rights in HK

International Trade Law I
International Trade Law II

Public International Law

Securities Regulation

International Criminal Law

Human Rights in China
Cross-border Legal Relations
between the PRC and HK

Rights of the Child in

International and Domestic Law
Regulation of Financial Markets
WTO : Law and Policy
International & Comparative
Intellectual Property Law

Dispute Resolution in the PRC
Legal System of the PRC

Human Rights and Cyberspace

[vet to be confirmed]

International Commercial
Arbitration

Hong Kong Arbitration Law

Issues in IT Law - Legal and

Policy Challenges of P2P Networks
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LLAW3117 Economic, Social and Coltural

LLAWG6062 Rights

LLAW3118 Law and Religion

LLAW3119 Dispute Settlement in the WTO
LLAW3123 Competition Law

LLAW3124 European Business Regulation
LLAW3123 Comparative Constifutional Law
LLAW3127 Dealing with Legacies of Human
LLAWG152 Rights Violations

In fact, the information provided on the homepage of the Law Faculty

highlights the priority of English in its course design:

English proficiency is built into the new curriculum in
preparing our students for the highly demanding
language requirements of the legal profession. The
proficiency in English in the study and practice of law
should best be learnt through the teaching and learning
of the substantive law subjects, rather than doing
quarantine language courses which may bear little
relevance to the use of English as an analytical tool for
the study and practice of law. Under the curriculum,
the learning and drilling of legal skills, including
English language skills, is done through the
small-group teaching and learning sessions for the
basic core subjects. It is coupled with a systematic and
structured programme of Legal Research and Writing
courses that are staggered through the first two years of

the curricylum.
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(http:/fwww.hku hk/law/programmes/4yr_11b.htm on

23 December 2008)

Not only the importance of English in the course design is spelled out, the
absence of a similar introduction on training students’ Cantonese skills also
implicates the marginalization of Chinese in the curriculum. The question
and answer section of the homepage also reiterates the focus of the course
which is “to enable students to learn key legal concepts, analysis, thinking
and writing skills...” and oral skill is not mentioned. The two
Chinese-related courses, namely “LLAW3055 Use of Chinese in law I and
“LILAW3004 Use of Chinese in Law II”, cover topics on written Chinese
only. “CLAWI1009 Practical Chinese language course for law students” is
the only course which covers the topic of Chinese oral communication. It

lasts for one semester and there are altogether twelve 50-minute lessons for

the five topics as shown in the student’s handout:

1 BRF (48R 28E)
a. FERE R AR 2GER
b. EEEEGE
TATEARMT ~ AT~ WA
FRIREIEA AR

2 XF BARER 28E)
a LT~ BT - BT
b LT ~ BT - BETEE

c. lLT - BT - BEFP
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3 WEXESN AR 18E)
a. FHE
b. &=

c. EBE

(il

4 TEEEE QKR-38E)
ZETIOEERERT - DIERRIESEER

5 HFEhrr (6 KGR 1E4E)

BLCBASER ) BB - BRBA A R RE S eEs

The five topics are:

1. Basic features of Chinese (4 lectures, 2 tutorials)

[y

Conversion between traditional and simplified Chinese characters
(3 lectures, 2 tutoriais)

3. Practical writing (3 lectures, 1 tutorial)

4. Communication (2 lectures, 3 tutorials)

5. Professional Chinese (6 lectures, 1 tutorial)

It is in the last two topics that Cantonese skills are touched upon and the

handouts for them are appended below:



PRACTICAL CHINESE LANGUAGE COURSE
TP EE
REHER

e
AR ERERGTE

RRPEFETNE

AN EHRIXENR
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(—) HBMESR

ABAZBERNAE FAREABAGEHTHE » XFRHEILIR

BRARXERLZRH#K -
(=)E@ R

#iR e EamF

A HE LB

N

S &

a. FREWME
b, BWHE
c. HAEHEA

d fFHERE

RS AXEREL > MALLABRBEEEEREE -

EEEEND HMTFESAXFWERED

AR
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B HETEASTYRREE  EXNABRICGRER - THS
&% BABLERA -

Ea kR E THER AARE WAL L RETRLERT
(= ET

%@%1%é%%ﬁ%%ﬁ*%%%@%ﬂﬁ%ﬁ%@‘%%%@

WMEGEREAE A-RAEET > GBAS EE - B%
NGHIEATR C @A R T LT RRPRFRENE -
HAESHEAFLORERNEANRTR S HITRERGEE > nY

Fe R EFIEREBCAR IR B E

0 OEEE TEERRN gFRERSE  XARER -
REREEAFNER AR EMBE T BRI THETR

o FBET  RANMHHELERE -
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() THRERALER

EEBENED
FEYLEE B )
KBS HE

» 35 BAMLAFY A ol v BRSO AR L AT AR Y A EL
B ZRoiEB

2. RBEWL éJri’fq‘H—f M ACHANE  BRABHETE
o Fo 45 55 ﬁ:~%w~%m%€~%ﬁ~i$iﬁwﬁﬂ%
ERBHE -

HUPGRE e H T R EREE

=
o=

E - BRAT - FANiE
B~ XFREAAMHH > AETHANEYEZANES
% o

c. HAME MARM BHWNL B -FHRET

BT A & FEA R
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The focus of the module “Communication” is on the four fundamental
principles of communication, namely the transfer of message, the receipt of
message, the interpretation of message and the response to message. How
the use of syllogism, key words, audio-visual equipment, manipulation of
voice, tempo and clothing aid communication is briefly elaborated. There is,
however, only one remark on the importance of speech style, namely “#£53
{HFABRAYEIEERT (I ~ 1B ~ 1E) (avoid using a lot of verbal particles
([gam],[ne],[ng])y” (underlined on page 298). What is worth mentioning is
that such a remark is placed, quite strangely, under the sub-topic of “F&
(volume of voice)”, hence its focus is not on speech style-identity relations,
and no relevant examples are given. In other words, how the use of verbal
particles in courtroom affects the social identity and power of judges and the
court has barely been touched upon.

The module of “Professional Chinese” focuses on the requirement of
precision of expressions in written Chinese law. Only one remark on the
importance of Cantonese speech style in court is given under the sub-topic
of “9+E (solemnity)” at the end of the handout, namely “{if Ffl 5285,
W BREE RN - (ENRERDIEE - SR - HiBERENTEE (When
the trial is conducted in Chinese, expressions used have to be easily
understood without being too colloquial. Using slangy expressions will be
detrimental to the solemnity of the court)” (underlined on page 321).
Moreover, only one example is provided. The way this theme is handled is
in sharp contrast with that of the rest of the module which focuses on
writing skills with more than 9 pages of statutes taken from the Basic Law
of Hong Kong as examples.

While it could be argued that the training on written Chinese skills such
as the correct usage of idioms may encourage students to use them in court
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for manifestation of judges’ learnedness and thus contributes to a formal
speech style, the little emphasis placed on speech style in its own right could
hardly foster adequate awareness of the importance of such on the part of
students. The design of the four assignments for “CLAW1009 Practical
Chinese language course for law students” also reflects this inadequacy. The

assignments are attached followed by an analysis of their contents:
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The following table shows the content analysis of the four assignments:

Assignment Written Oral

1 Correction of ungrammatical Chinese

sentences and misspelled words

2 Conversion between traditional Chinese

characters into simplified ones

3 Presentation on an
invented visit toa
university in PRC

4 Written report of the assignment 3

presentation

Figure 7.5 Content analysis of the four assignments for “CLAW1009
Practical Chinese language course for law students”

Three out of the four assignments are on written Chinese and the oral
presentation is not based on a trial context. It requires three to four students
to form a group to present on a topic unrelated to trials but on planning an
invented visit to a university in PRC and reporting on its progress and result.
Moreover, each group was given only 30 minutes for the representation so
that each member takes turn to speak for no more than 10 minutes, and the
question and answer session that follows lasts for about 15 minutes. Given
this amount of time for training on oral skills for the entire course, it could
be concluded that the design of the course is essentially for enhancing
writing skills rather than oral skills, let alone oral skills for trial purposes. If
any further evidence is needed to support this conclusion, an analysis of the

examination paper for the course attached below will be revealing:

L
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THE UNIVERSITY OF HONG KONG
DEPARTMENT OF CHINESE
CHINESE LANGUAGE ENHANCEMENT PROGRAMME

CLAW1009. PRACTICAL CHINESE LANGUAGE COURSE FOR LAW
STUDENTS

Date: December 23, 2005 Time: 930 am—11:30 am

Instructions to candidates:

1. This examination paper comprises FOUR printed pages.
2. Answer ALL questions.

1 EFRLIE T ¥4 FRIFENR  (Correct the grammar of the following
sentences.) (1594 )

(1

(2)

(3)

(4)
(5)

PhREIEF R - AZBREESE - SREESINBRLE
5 -
“Ear— RO HEREEE - 1wl - &/ - DIREE RN
FEERIIRE - EIHEaRE -
DRISEERRIEE » danIrE T DIEE —4F - Rt
A — 1
R T RRRERE » BINETEEEN T —BhEEHEK -
HEMSSEREE AR R - BEOR - BiRfAR IS
FHY

2 FRUIE TFAFFRYSERIZE « (Correct the misspelt words.) (109 )

(1)

(2)

(3)

(4
(5)

RERBREE > RERMAIDEEORERE - SR » R
BRAESLEVE o

HRBERNALTR  RE2XBEREIRIEE - F5519%
K o

RS TENEEE IR T REREN - BERHE - el
HIEFERRE A -

ERVNEER/ N TSEN - IR - FEERRORR -
HEFAERN SRR - fLUTSgihe - E8%54 -

3 FHOIE MY FGEAYESRR o (Correct the misused idioms.) (109 )

(1)

(2)

ATRRMEGCENS - FEFRREE R R
22
LRCAT B NETRIT - SR - EE -
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(3) BEERERES  B0CR > BEFINEEER  HRFAS
fEH -

(4) BEWEREFEMVHE WERE - FEEORRRIBIHY
HEE .

(5) —FENZKERRRESESERENDLET  BIIRLTE
B - S ARG -

4 FHEERE DEFREHETR A BT R RSt
F(E — 8D EEAhEEIBE - (Convert the traditional Chinese
characters into their simplified forms.) (12% )

ST EEER BABRCENHERTE - LAE -
B|BAT OB BEA IME O H - 5THSEE - fEH
BT F#Y o ADEH 1B R Bl HEERN
SBUHT I - IEENI TR EREEAR KR
BOfT BHE - WIS LR EIGHOE FHBEEZR
AT BEERIA - EEE - BRETE SRR AOZ
BEfT MHELRE-

(2)
YIRS R AR ERRE LT IR R TR {RE FR AR
T AR EER it - 0 B 5 - S 3 IR
(5%)

@E O®MF @ @OF @&

(3)
ETFEIE TR BRI BEE Y - AR DU B i —
{# - FEREREE - (8%)

@R )y (L (@ (e)F
O @t %k OF §OZ
&iF O (m)}fE @) E 0y
(pys (9%

tad
Lo}
e



5

& OSIM B E R RIS AYRTEE & iPamper THRIZHER -
HETRIAREE  (EEMEEER - T8

SIS EIESS  EE EEEk -
HYFATREERT - &
(15%)

6

(1) tEE FHIRIRIZCE » 1R aR

o)

ﬁ
'—J‘/'\ j_j\!”T:.:'

BLLS _]?%fﬁmﬁ_tﬁﬂ_/ B
E IR ET S OSIM BB EIRA

Eiv""_

F U —HIEFER » DULRHYE « (Write a Chinese legal notlce.)

HFE T HFI5 R - (Compare and

comment on the following two statutes in terms of form and

effect.) (13%)

(e AR RF B HITTE
EEATRECKE AR

(e AREFBEZF BT
W& AR

FEAE FENIITEETE
BB ~ STIRARRIAI FIE R - BR(E
FRzCH) - BRI RS -

B TERATEEAITE
PR~ IORBERITOEARERR - BR(E
PRS2 BEIHEAZER > HEil
EIEZEE

(2) FERECAERTM (F) (Z) MACEARNZEEREN

B - (Comment on the following two statutes in terms of their

differences in content and

(12%)

effect from a linguistic perspective.)

() (P ARMHBETER B
THEEFFERERR)

(Z) (PEARINEEHER
1T EAR)

B+ -GREREREENNE
B o

EEERAEFEEMEHE
B BEEROBET ~ 258
EEMYEHR -

Bt IETFEERAEMNNE
B o

FRERAREEMYE
H > BOREZAIET - S5
TEEIRIEH -

END OF PAPER

)
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The examination questions are all on written skills, namely correcting
ungrammatical sentences (question 1), misspelt words (question 2) and
misused idioms (question 3), converting traditional Chinese traditional
characters into their simplified forms (question 4), and writing a legal notice
{question 5) and a commentary on the language of given statutes (question
6). There is no oral component, in line with the course introduction provided
on the university’s homépage which states that “The course, which lasts for
one semester, will include teaching in a variety of basic practical Chinese
writing skills, with an emphasis on the writing of Chinese legal language”

(http://www . hku hk/law/programmes/0809/LLB200809%20Course%20desc

riptions_Compulsorylawcourses(1).pdf on 23 December 2008). The issue of

the use of Cantonese as a medium of trial has not been addressed in the

course.

7.3 Approach for legal Cantonese education

At the interviews, legal professionals offer different views on how training
on legal Cantonese should be implemented. While Magistrate Cheng says
that formal training is not necessary as “judges should be able to do a good
job” (1. 4: 7 — 9) as long as they adhere to the principles such as being
respectable and upright, Justice Hui puts part of the burden on judges of the
higher courts who should set good examples for junior judges to learn from
(1. 16), a suggestion which seems to have been realized as Student Ho (I. 2:
13 - 15) and Student Kwan (I. 3: 8 — 11) have observed that judges of
higher courts are performing much better in terms of speech style compared
with magistrates. Justice Hui also stresses the effect of institutional training

provided by universities to law students and on-the-job experience (L 4).



Nevertheless, as shown above, it could be argued that the two
universities will help raise the standard o_f judges’ Cantonese skills if more
courses on the topic are offered. Reforms on university curricula are needed.
For example, the course content and assigqments of “CLAW1009 Practical
Chinese language course for law students” offered by the University of
Hong Kong fail to highlight the importance of legal Cantonese. The only
oral assignment is not put in the context of a trial. In this regard, a shift in
the assessment strategy is desirable so that the oral presentation is linked to
courtroom oral skills in addition to more practicum being introduced to put
students’ practice in a frial context. Courses like “PLES007 Advocacy
Interviewing & Negotiation” offered by the City University of Hong Kong
and “LLaw3096 Mooting” offered by the University of Hong Kong include
oral components, but they are in English only. To offer their equivalents in
Cantonese could be a useful step towards the goal. Student Ho also agrees
that training on Cantonese at university level should be strengthened as she
says, “more training, at least one specialized course, should be offered to
students on oral Cantonese skills” (I. 7), echoed by Student Kam (1. 4: 3 - 5)

and Student Ng (1. 4: 1 — 4).

7.3.1 Theoretical framework

Taking the above issues into consideration, the following is an attempt to
come up with an approach for legal Cantonese education for the judiciary
and umversities. To devise the approach, a theoretical framework for its
development needs to be put in place first. It shall reflect the belief in oral
communication for the target learners and help identify a suitable

methodology encompassing teaching and learning practices leading to the



desirable outcomes. Richards and Rodgers (quoted in Littlewood 1992: 7)

point out the three levels of such a framework:

(1) In the classroom itself the teacher employs procedures, which are “the
actual moment-to-moment techniques, practices and behaviours that
operate in teaching a language”.

(2) Classroom procedures are selected in the light of decisions that have
been made prior to the classroom, at the level of design, which decides
matters such as objectives, course organization, activity types, materials,
and the roles of learners and teachers.

(3) These matters of design are determined by the teacher’s approach,
which is “theortes about the nature of language and learning that serve
as the source of practices and principles in language teaching”

(emphasis in original).

In this light, the framework of CDA which informs the research should be
adopted for devising the educational approach since it takes into account the
research findings regarding characteristics of legal Cantonese as a tool for
communication, which could be explained in terms of different levels of
meaning o-f language as described by Littlewood (1992: 21 — 26) below,
illustrated by using a typical example of colloquialism discussed in the

research:

(1) Literal meaning — This is the conventional meaning listed in a dictionary,
which “makes reference to concepts and ideas shared by all adult
speakers of the language” (Littlewood 1992: 22) and hence also known
as “referential meaning”. In everyday situations, the literal meaning of
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an expression is clear and hardly open to disagreement. For example, the
magistrate’s utterance of “IEBELIUREHEIE ? (Will T ask you to rob
[reei]?y” (T1,40,E) is a rhetorical question which means “You do not
need to rob”, a literal interpretation of the words.

{2) Functional meaning ~ This refers to the purpose of expression during
conversation. For example, “PESBEIALRAEIRNEE 27 (Will T ask you to
rob [meei]?y” (T1,40,E) is used by the magistrate to emphasize the
reasonableness of his sentence in the trial so as to persuade the
defendant into acceptance. The context as shared knowledge between
the interlocutors is important for this meaning to be understood by the
audience (defendant). Hence functional meaning “can only be
determined when we take into account the situation where
communication takes place and the relationship between the
participants” (Littlewood 1992: 23). It gives what can only be a literal
meaning a purpose in a real-life setting.

(3) Social meaning — This is the social information an expression in a
particular situation carries. Different utterances may serve to achieve the
same function, but they may not give the same social meaning. To
achieve the purpose of speaking, one chooses from among a variety of
utterances which carry different social information. For example, the
functional meaning of “IEFEFROLMREIREE? (Will I ask you to rob
frmeei]?)” (T1,40,E) can be expressed in different forms. Below are a

few of them:

(a) You do not need to rob to pay the fine.
(b) The fine irhposed on you will not put you into financial difficulties.
(¢} You can certainly pay the fine.
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(d) If the fine was unreasonable, this court would not have asked you -

to pay it.

The choice of the magistrate, compared with the above alternatives, implies
1o more than a request of understanding rather than a direct clarification.
Coupled with its colloquial style, it gives the social information of
informality not expected in a trial setting. Hence social appropriateness is
the concern at this level of meaning. As Littlewood says, “we have to relate
words to the wider situation in which communication takes place, in order to
express and understand the intended functional meanings and (through the
choice of alternative forms) the social meanings which the form carry”
(1992: 31). In a similar vein, Van Dijk differentiates two types of
knowledge in the mental model of a speaker, namely contextual knowledge
and semantic knowledge (2007: 310). Contextual knowledge refers to the
understanding of the immediate situation and semantic knowledge refers to
the remote knowledge of the society in which the conversation takes place
(2007: 311).

1 would argue that while the research magistrates have few problems
with literal meaming and functional meaning, it is at the level of social
meaning that they sometimes slip because social meaning dwells on
knowledge beyond the immediate conversation, The research findings on
magistrates’ speech style performance in Chapter 6 support this proposition.
Therefore, in devising the curriculum for enhancing the Cantonese skills of
judges and students , the awareness of the speech style and social meaning
will be the focus. On this basis, the methodological framework for legal

Cantonese education is explained below:



7.3.2 Methodology

(1) Approach

CDA focuses on the relations between the micro level of speech style and
the macro level of social structure. It throws light on how judges’ speech
style reduces or reinforces their social identity and power. Hence for judges
to maintain its social status, they should be made aware of the social
meaning of their speech: they should not only know what to say, but also
how to say it, and why. This theory of communication underlies the
overarching framework for the course design, and Chomsky’s theory of
language use lends support to it. According to Chomsky, there is a
distinction between competence and performance (1965). As elaborated by
Richards, performance, or proficiency, as he calls it, refers to the degree of
skill with which a learner can use a language for particular communicative
purposes {(1987: 273). kt is about observable and measurable behaviour and
must be distinguished from competence which refers to what the
grammarian for methodological reasons represents as language knowledge
(Widdowson 1983: 23). Hence, competence refers to what we know about
the rules of speaking of a language, and performance refers to how well we
can use such rules in communication (Richards 1987: 271). In redefining the
meaning of competence, Hymes points out that a speaker needs to know not
only the rules of grammar but “when to speak, when not, and ... what to talk
about with whom, when, where, in what manner” (1972: 277), hence
competence in a language is not merely linguistic, but socio-culfural, in
nature. Campbell and Wales also say that the most important skill in
language use is “to produce or understand utterances which are not so much
grammatical but more important, appropriate to the context in which they
are made...” (1970: 247). In a similar vein, Canale points out that
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“sociolinguistic competence” is essential for language users. It refers to the
knowledge of how contextual and cultural factors are realized through
language (1983). Hence different levels of context are important for
discourse analysis. As McCarthy, Matthiessen and Slade (2002: 56) say, the

following questions are the concerns of a discourse analyst:

Who are the participants in the discourse, i.e. the writer
and reader(s), the speaker(s) and listener(s)? What is
their relationship? Is it one between equals? Are there
differences in power or knowledge between the

participants? What are their goals?

These questions are in line with Bachman and Palmer’s emphasis on

sociolinguistic knowledge in language learning in a more complex model:

Language competence
e N
Textual knowledge Pragmafic knowledge
e ™
Functional knowledge Sociolinguistic knowledge

Figure 7.6 Bachman and Palmer’s (1996) model of language ability

Bachman and Palmer (1996: 69 —~ 70) say that while textual knowledge is
required to produce and understand both written texts and conversation,
pragmatic knowledge enable people to create or interpret discourse by
relating utterances to their meanings, to the intentions of language users,
and to relevant characteristics of the language use setting, and that there are

two areas of pragmatic knowledge:
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(a) Functional knowledge — it helps interpret relationships
between utterances and the intentions of language users.

(b) Sociolinguistic knowledge — it helps create or interpret
language that is appropriate to a particular language use
setting. This includes knowledge of the conventions that
determine the appropriate use of dialects or varieties,
registers, natural or idiomatic expressions, cultural

references, and figure of speech.

This understanding has important implication for an effective course design
for language learning if judges are to be well trained in both language
competence and language performance. As Justice Hui suggests (1. 13: 6 —
9), the case of Justice Wong in Judgment 1 is an instance of lacking
pragmatic knowledge rather than textual knowledge. As Cohen says, one
may fail to communicate effectively in situations involving complex speech
acts such as apologies and complaints even though one’s command of
grammar and vocabulary is fine, and what 1s lacking is knowledge of how
to execute the speech act appropriately, hence one of the most important
tasks in acquiring communicative competence is learning the rules of
appropriateness. He says that although the learning of speech acts would
appear to be an important priority for the language learner, the set of
strategies and the language forms to be used in realizing each strategy are
not always ‘picked up’ easily (1990: 65). Cohen’s opinion suggests the
dichotomy between knowledge and performance, and they need to be
connected to bring about effective communication. A curriculum for legal
Cantonese should be, therefore, composed of two parts, one
knowledge-based and the other skill-based. The former deals with the
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knowledge on the relations between speech style and social formation and
the latter deals with the resultant realization in oral Cantonese skifls. This
approach will meet the requirement suggested in the last chapter, that
judges should be trained to become more self-conscious in the use of
Cantonese as a social instrument and be equipped with what is actually

needed for performance.

(2) Design
{(a) Learning goals
Guided by the above theoretical framework, the design of a legal Cantonese

course should aim at the following learning goals:

(i) Learners are able to recognize the relations between speech style and
social meaning.

(ii) Learners can use formulaic expressions as an automatic skill in their
daily routines and can produce the appropriate speech forms in other

spontaneous situations.

These goals correspond to the concepts of “knowledge” and “performance”
of the guiding theory. As Van den Branden says, defining the learning goals
is basically a matter of describing the tasks the language learner needs to be
able to perform and of describing the language use that the performance of
these tasks necessitates (2006: 4). How the learning goals are actualized will

be explained in the following course design.
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{b) Course organization

The above goals help shape the course organization into two major
components: knowledge on legal Cantonese (such as its features and social
meaning associated with usage) and speech performance. Thornbury and
Slade’s (2006: 279) course design for genre learning also features these two

components in a certain order:

The starting point of a top-down, genre-driven model of
instruction, therefore, is a context of use, and an authentic
instance of real communication typical of such a context.
This “text” is then subjected to analysis (which may include
analysis of its grammatical, lexical and phonological features,
as well as of its overall discourse structure) before learners
attempt to replicate these features in the production of their

own texts.

Cope and Kalantzis also support the approach with explicit modeling of the
features of the target text type while highlighting their relations to the
socio-cultural context, arriving at a genre-based pedagogy (1993). This
conceptualization is important if legal language is to be distinguished from,
and not to be undermined by, other language genres such as the discourse of
mass media, the influence of which on legal Cantonese has been a concem
for Justice Hui (1. 14: 1 — 4). With knowledge on the socio-cultural aspect of
discourse linked up with actual discursive practices, the approach is suitable
for learning the legal genre in the light of CDA. As shown in the following
section, this course organization leads to two levels of learning activities:

instruction and practicum.



(c) Learning activities
Bumns, Joyce and Gollin also adopt a similar dual-component design and
arrive at the following steps for teaching spoken language (1996: 88), which

will be elaborated to serve the purpose of legal Cantonese education:

Step 1 Providing and discussing relevant cultural, social and contextual
information associated with the text type

Step 2 Using typical models of natural spoken discourse related to the text
type

Step 3 Focusing on and guiding learners on various aspects of the discourse
such as specific discourse strategies and particular lexical items

Step 4 Giving explicit explanation and modeling of the tasks to be
undertaken

Step 5 Setting up tasks for guided practice.

These steps echo Thornbury and Slade’s (2006: 279) approach for genre
learning and realize an important element of professional education
recognized by Van de Branden, namely there should be a close link between
the tasks performed by learners in the language classroom and in the outside
world, that the things learners do with language in the classroom (the
classroom tasks) should be related to, or derived from, what the learners are
supposed to be able to do with language in the real world (2006: 6), and in
this sense the activities invite learners to act primarily as language users,
and not as language learners (2006: 8 — 9).

To turn language learners into language users, activities should,
therefore, take a situational approach (see Alexander 1967) which
capitalizes on the audiovisual method, so that it embraces what Bachman
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{1991) requires for achieving a high authenticity of assessment, namely the
situational and interactional aspects of authenticity. The former hinges on
the explicit reproduction of the features of the contextual learning task and
the latter the amount of engagement the learner has in the interaction with

the task. As Bhatia (1993: 194) says:

Whether one considers teaching materials or testing
procedures, it is by no means a great achievement to
use subject-specific authentic texts as input if all it
brings is the relevance of the content for the sake of the
psychological reality. More important, is what the test

designer wants the learner to do with it.

Douglas also points out that the simulation of real-life tasks and the
interaction between the characteristics of such tasks and the language ability
of the learner are equally important (2000: 88), and task with high
authenticity will elicit a rich language performance in terms of specific
purpose language ability. This echoes Richards and Rogers’ (1986: 72) view
inferred from Littlewood (1981) and Johnson (1982) that the following

principles are important for communicative language learning:

(i) Activities that involve real communication promote learning.
(ii) Activities in which language is used for carrying out meaningful tasks
promote learning.

(iti)Language that is meaningful to the learner supports the learning process.
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To engage learners in meaningful and authentic language use, video
recordings, film strips, trial transcripts and role plays such as mooting are
important tools. For step 1 and 2 of the Burns, Joyce and Gollin’s model,
learners are, for example, shown video recordings of trials or film strips
and/or trial transcripts, to be followed up with an exploration into the
text-context relationship and the interactive nature of language and society.
In a broad stroke, the differences between formal and informal speech styles
have to be highlighted at this stage. Examples to illustrate the differences

have to be available for close scrutiny. As Thornbury and Slade (2206: 20 —

21) say:

An informal (or casual) style contrasts with the style of
more formal spoken genres...where formal speech is
defined as ‘a careful, impersonal and often public mode
of speaking used in certain situations and which may
influence pronunciation, choice of words and sentence
structure’ (Richards and Schmidt, 2002: 209).
Informality in speech is characterized by lexical
choices — such as the use of slang, swearing and

colloquial language...

The social meaning of the use of colloquialisms and formal Cantonese
expressions has to be emphasised. For example, the significance of the use
of “I” and “The bench” and the use of verbal particles as a discourse
strategy in the courtroom setting has to be pointed out. As Cook-Gumperz,
Jupp and Roberts say, that the social and cultural differences affecting the
signaling in all the channels which make up the act of speaking are many
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and subtle, so that small linguistic differences may have much bigger
social-interactional consequences (1982: 239).

For step 2, the provision of a trial context showing conversation in real
life for scrutiny by learners is essential, and this explains why Billows says
that the material of the language lesson should not be language, but life
itself, the language is the instruments we use to deal with the material, slices
of experience (1961: 17). Halliday et al also say that the emphasis is on
language activity as part of the whole complex of events which, together
with the participants and relevant objects (Figure 6.2), make up actual
situations (1964: 38). This again captures the essence of the social meaning
of legal Cantonese. What follows will be a genre approach and how
language use reacts to the situation becomes the theme. Typical models of
judges’ discourse are shown to justify the theory of genre. Theses initial

activities have the merits pointed out by Thormbury and Stade (2006: 280):

learners are immediately exposed to example of language
in use. Moreover, by attempting to relate texts to their
contexts and functions, there is a better chance that the
linguistic features of such texts will not be seen as

arbitrary but socially and contextually determined.

The focus will then move from language knowledge to language skills
(step 3). Explicit instruction on formulaic routines, or what Hymes call “the
ule of speaking” (1972), will come in. This offers the basic help to learners
who do not know very well how to express in Cantonese in court as
observed by Barrister Cheung (I. 3. 2 — 4) and the student interviewees like
Student Kam (I. 4: 2 — 3). As suggested by Thornbury and Slade, a store of
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conversational routines or formulaic expressions is essential for language
learners so that they could engage in conversation with lexical phrase
knowledge, and hence the acquisition of a bank of memorized, fixed (or
semi-fixed) expressions is of enormous utility in the development of
conversational fluency (2006: 193). Littlewood also says that “skilled
performers possess a large repertoire of plans that are ready-made and, once
selected, can unfold without conscious effort or attention” (1992: 41), and
that the most obvious failure in speech performance occurs when speakers
conceive a communication purpose but their language repertoires do not
contain the plans needed for carrying it out efficiently (1992: 45). These
plans, or a speech data bank, I would argue, are equally important for the
development of the appropriate speech style for the courtroom setting. The
learning of legal terms will, for example, contribute to the appropriate style
in the courtrooms and inform the choice of expressions for trial purposes.
This process may be referred to as a lexical approach commonly included in
language learning courses (Willies 1990, Lewis 1993). As Nattinger and

DeCarrico (1992: 121) say:

Lexical phrases are integral to conversation, for they
provide the patterns and themes that interlace throughout
its wandering course. These phrases are essential, even
for rudimentary ‘communication competence’, yet texts
that present conversational language do not do so in any
systemic way that would permit learners to form

connected, functional discourse.
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At this stage, the focus of learning may move from memorization of
simple high-frequency formulaic routines, like readily available translations
for frequent terms (examples of which are “okay” (T1,3,S), “relevant”
(T2,61,F), “annotation” (T3,2,F) and “charge” (F1)), to more spontaneous
control of language (such as replacing “[FEff% ([pei-goo])” (T3,13,D) and
“IBIRE IR ZHEIE 2 (Will T ask you to rob [meei]?)” (T1,40,E) with
their formal varieties) in a quasi free-flowing exchanges between the judge
and the counsels or defendants in the courtroom. In this light, the total skill
learning process has to be divided into sub-components with a gradation of
difficulty and finally learners have to integrate all the part-skills so that oral
plans could be retrieved at will. These oral plans could also be organized
under different learning areas or topics such as “interrogating” (asking the
defendant to clarify his or her answer), “persuading” (persuading the
counsel on the necessity of being brief), and “explaining” (explaining to the
defendant the justifications for a ruling). Through repeated practice and
evaluation, automatic processing of language could be achieved as the

information-processing theory (Levelt 1978: 57 — 58) suggests:

Initially the execution of such a unit of activity requires the
allocation of large amounts of mental effort, since it has to be
designed anew...Repeated performance of the activity,
however, leads to the availability of ready-made plans in
long-term memory for such activities...The result of
automation is that less and less effort is spent on lower-level
patterns of action, so that more and more capacity is left for

the higher level decisions.
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Richards also points out that the purpose of language learning is to provide
opportunities for learners to develop the use of controlled processes in
performing different kinds of tasks, and gradually to acquire automatic:
control through practice (1987: 278). It is at the stage of automation that
oral proficiency is attained. In this sense, Magistrate So’s use of the written
form in speech (T3, 30, U) as discussed in last chapter reflects a lack of
automatic control. Repeated practices will rectify the mistakes in this type
of speech production.

For step 4 and 5, Cantonese mooting provides the best situation for
practicing legal Cantonese, for it elicits the communicative behaviour that
naturally arises from performing real-life language tasks and therefore
foster language acquisition (Van de Branden 2006: 9). Ellis also emphasizes
the importance of learning oral skills through participation in conversation
(1990: 92). As a mode of practice, role plays such as mooting create
language situations for learners to act out their speech for evaluation and
improvement. They allow learners to “explore the effects of different
contextual factors — power relationships, setting, communicative purposes,
etc. — on language” (Thornbury and Slade 2006: 265). As Scott says, role
plays are important because they provide learners the opportunity to
practice speaking under conditions that are as close as possible to those of
normal communications (1981: 77). Role play could also be used as the
means of assessment for learning. It “stimulate the test-taker to produce
spontaneous speech-behaviour within given roles eliciting specific speech
functions (Lee and VanPatten 1995: 173 — 174). Hence it is argued that
Cantonese mooting should be made a compulsory part of legal education if

standardized legal Cantonese is to be promoted among judges and if the
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student interviewees’ request that a course on Cantonese skills should be

offered to students is to be entertained,

(d) Input materials

As Thornbury and Slade (2006: 288) say:

Input materials are designed to model certain features of
conversation for the purposes of conscious study and
internalization. Typically these take the form of written
transcriptions of conversational extracts, either specially
written or authentic, with accompanying audio or video

recordings.

Since “the value of transcripts cannot be overestimated” (Thornbury and
Slade 2006: 297), input materials for textual analysis are preferably
transcripts of trials for learners to study the features and the appropriateness
of judges’ speech style, and for discussion and learning activities. Reading
transcripts of the higher courts may well be another way of learning (Fui 1.
16: 1 - 3). As Willis and Willis say, “using transcripts allows learners time
to notice features that may not be noticed for a long time if only heard in the
flow of real time conversation” (1996: 75 — 76). Even during the practice
stage, transcripts showing learners’ own speech style, whether from records
of role-plays or real trials, could be very useful for self and peers’
evaluation. They may be used for comparison with, say, reference
transcripts to open up discussion. While Koch notes that one way of
improving speech delivery is to listen to effective speakers and emulate
them (2010: 118) and hence video recordings and transcripts which display
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good practices could be used for modeling, which Barrister Cheung also
sees essential (I 6: 2 — 3), negative examples are equally important for

consciousness-raising purposes.

{e) Role of teachers and students

As the learning process proceeds, the focus moves from the teacher to the
learner. From step 1 to 3 which is the exposure and instruction stage,
explanations are important and are largely given by the teacher, sometimes
preceded by activities or learners’ discussion. There is also evidence that
without explicit mstruction, learners are unlikely to acquire certain
sociocultural rules necessary if conversation is to be sociolinguistically
appropriate (Thornbury and Slade 2006: 232). Yet explicit instruction
without practicum reduces learning effectiveness. Cohen recalis his own
language learning experience and discovers that though teachers had
provided him with a lot of language knowledge, he was unable to engage in
conversation because he lacked practice opportunities and hence what he
had learned had not been automatized, and found himself “not comfortable
enough in communicative situations to be motivated to try out language
knowledge in such contexts” (1997: 155). The teacher should, therefore,
assume a less dominant role towards later activities when learners take on a
more active role. Intensive practice by learners in step 5 means that the
teacher at this stage acts as a facilitator to promote continuous participation
and improvement. Evaluation and assessment could also be in the form of
peer review rather than merely comment by the teacher. The gradual shift of
gravity from the teacher to the learner in the classroom is essential if the
attention of the learner has to be maintained and their actual performance

improved through practice.
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() Assessment

Since goal-specific tasks are set for practicum, it is imperative that
assessment needs to tie in with the design. As Long and Crookes say,
assessment of student learning in this kind of task-based design should be
organized “by way of task-based criterion-referenced tests, whose focus is
whether or not students can perform some task to criterion, as established
by experts in the field, not their ability to complete discrete-point grammar

items” (1992: 45). This highlights certain requirements in assessment:

(1) There should be criteria.

(1) There should be expert participation in setting these criteria.

Legal professionals should be involved in working out the criteria as to
what is considered judges® appropriate speech style in courtroom and what
types of performance are considered meeting the criteria. This echoes the
modeling function of judges of higher courts (Hui 1. 16). Descriptors as well
as samples for appropriate performance need to be provided so that learners
know the requirements of them, and these assessment materials need to be
developed with the teaching and learning materials for the course so that
they form an integrated whole.

This assessment framework is in line with Baker’'s (1989)
performance-referenced tests which aim at assessing learners’ actual
performance in a language use situation, instead of paper and pencil

examination, and therefore is more authentic.
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(3) Procedures
The above course design demonstrates the importance of the three elements
for effective language learning suggested by Thornbury and Slade (2006:

237):

(a) Exposure
(b) Instruction

(c) Practice

It also reiterates Judd’s model (1999) which serves to illustrate how the

knowledge-based and skill-based components work together:

Exposure ___, Instruction ___, Practice

Learners are shown video recordings and/or trial transcripts which feature
examples of appropriate or inappropriate speech style; they are given

explicit instruction; they practice in mooting.

In practice, the three elements can be arranged in multiple ways, as

suggested by Thornbury and Slade (2006: 296), such as:

(1) Instruction ___, Exposure ___, Practice
Learners are given explicit instruction in a feature of speech; they
observe how this feature works in the trial setting through video

recordings or transcripts; they practice in ~ mooting.
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(i1) Exposure __, Practice ___, Imstruction
Learners are shown video recordings and/or trial transcripts which
feature examples of appropriate or inappropriate speech style; they
practice in mooting; they are given feedback on their performance,
highlighting the merits or mistakes they may or may not have observed

from the video recordings and/or transcripts.

The first model also echoes Feez’s (1998: 33) teaching/learning cycle which
is composed of three stages a‘s follows:

(1) First stage: conduct activities to construct knowledge of language use
(i1) Second stage: study the language features in context

(iti)Third stage: practising with the focus on the language features

The following is an example of a task designed for legal Cantonese

education with the concept of Feez’s cycle:

Task
In the following video recording a magistrate is delivering his sentence on a
defendant who is not satisfied with the judge’s ruling, Watch the video recording

and answer the following questions:

1.  What are the social identities of the interfocutors?
2. To what extent are their social identities displayed through language? Give
examples.

What are the speech goals of the interlocutors?

(72

4. To what extent their use of langvuage helps them achieve their speech goals?
Find a particniar utterance which you think helps them to achieve their speech
goals / prevent them from achieving their speech goals.

What improvement will you suggest on the use of language for the judge?

6. What criteria are yon using for making the snggested improvement?

Figure 7.7 Sample task for legal Cantonese education based on
Feez’s (1998) model
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The task aims at highlighting the relations between speech style and social
identity and power in a courtroom setting, the overarching concept of the
suggested course design. It could be preceded by a general discussion on the
interaction between social identity and language. The question and answer
session can also take the form of group discussion so that each group can

present its answer to the whole class for further in-depth discussion.

7.4 Conclusion

This chapter has considered the relationship between the education that
legal professionals receive in legal Cantonese and how this might be
improved (research question 3 and 4) The judiciary and the universities
have not been active in providing legal Cantonese education to judges and
students. Hence Barrister Cheung has found that “judges may not know very
well how to express in Cantonese” (1.3: 3 — 4) and Student Ho and Student
Ng also point out that their Chinese is deteriorating because the course they
are studying emphasises English rather than Chinese competency. To tackle
the problem, this chapter suggests an approach for legal Cantonese
education under the theoretical framework of CDA, though it is by no
means conclusive as different factors with varying degrees of importance
have to be taken into account in actual circumstances for arriving at an
optimal course design. Among the factors are the age, the level of language
competence, the interest and expectation of the learners, their preferred style
of learning, class size, etc. The suggested approach, however, could be a
framework for refinement. The principle is that language knowledge and
language skills should be considered as interrelated parts of the learning
process. As Littlewood says, language learning involves developing a set of
habits (i.e. automated skills), but these skills have their basis in the mind
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{1992: 39). Sound judgment of social factors is the prerequisite for proper
speech performance in the courtrooms, and this is what the research theory

of CDA highlights.



Chapter 8 Conclusion

Adopting the theoretical framework of Fairclough’s critical discourse
analysis (2001) supplemented by Bell’s theories of speech style shift (2001),
this research explores the sociolinguistic nature of the criticisms on
magistrates’ speech style in Hong Kong. The social causes of the criticisms
are revealed through looking into the aspirations for legal Cantonese by
legal professionals, and how the practices of legal Cantonese by magistrates
deviate from the aspired standard. The findings also shed light on the issue
of legal Cantonese education for judges and law students, and hence the
research ends with recommendations for devising a practicable approach for
legal Cantonese education in the hope of bridging the gap between
aspirations and practices regarding legal Cantonese. In this concluding
chapter, a summary of the guiding theories, findings and implications of the
study will be presented to highlight its significance, and the possibility for

further research will also be discussed

8.1 Guiding theories

This research focuses on the social meaning of the magistrates’ speech style.
It is grounded on the discourse-society relationship suggested by CDA
which finds its basis on the conception of power hierarchy in a capitalist
society (Fairclough 1988: 115). Such relationship is further enhanced by the
proposition that judges’ speech style as an institutional discursive practice
has a complex distribution. Other than the defendants, there are other
receptors like the reporters (and the public via them), the audience
(including the acquaintances of the defendants and the victims), and court
staff in the courtroom. Different people mean multiple readings of the
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judges’ expressions. A defendant-oriented approach is therefore of limited
value to the study of judges’ speech style which should be instead
interpreted as a public performance in which the interest of society is
involved. It is in this light that this research finds its widest
socio-ideological meaning.

This research provides an analysis of the background of the emergence
of Cantonese as a medium of trial in Hong Kong and argues that since social
institutions are in asymmetrical power relations, the court continuously tries
to maintain its social identity and power. As Evan points out, to be
successful in influencing the behaviour and social attitudes of the people, a
legal system must enjoy a high prestige (1980). The courtroom is one of the
legal settings for achieving this goal. This echoes Keith’s view that “what is
professionally achieved is also linguistically achieved and the identities that
emerge from engagements with daily business are as much linguistic as
professional” (2006; 219).

Through observation, expert interviews and documentary analysis, this
research has found that the majority of legal professionals aspire for an
appropriate speech style to be adopted by judges in the courtroom. With the
standardization of legal Cantonese, judges can maintain the social identity
and power of themselves and the court. Whether magistrates manage to
adhere to such a speech style serves to explain their success and failure in
maintaining their social identity and power.

Bell’s audience and referee designs complement the CDA framework by
providing an explanation to the interactional relationship between judges
and other people both in and outside the courtroom regarding speech style.
{t reveals how judges are under both the constraints of the standardization of
speech style and the influence of other discursive practices, and therefore
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accounts for the formation of magistrates’ speech style at the “micro”
discourse level (courtroom) and the “macro” discourse level (society),

making this explanatory study of magistrates’ speech style a complete one.

8.2 Findings and implications
Informed by the above theories, the research findings and implications are

significant in terms of the following:

(1) This research is a pioneering study of its kind. Adopting a CDA
framework which emphasizes the socio-ideological dimensions of
discourse, the research is the first attempt at discovering the social
dimensions of the courtroom language issues in Hong Kong. It provides
a new perspective to the understanding of the social identity and power
of judges through the aspirations for and practices of legal Cantonese.
Through a qualitative study, the speech styles used by magistrates in
court have been investigated and accounted for. Factors leading to the
use of legal Cantonese and colloquial Cantonese have been explored.
Judges and other legal professionals were interviewed to unravel their
insights into the formation of magistrates’ speech style. Data from field
notes, trial transcripts, judgments, course materials and other documents
were used to triangulate with their opinions. An area hitherto unexplored
due to its inaccessibility is at least made more transparent, implying

possibilities for further research.

(2) It is also the first research in the legal field that highlights the
significance of speech rather than written texts such as judgments as a
mode of interaction between judges and other participants in a trial. It
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also breaks the limitation of previous descriptive work on speech style
which places little attention to its effects outside the immediate situation
of the courtroon, and serves to explain in what way magistrates’ speech
style strengthens or weakens the social identity and power of the court in
Hong Kong, and why the speech style of judges is one of the key areas

of language studies which deserves more attention.

(3) The use of authentic trial transcripts and interviewing serving judges (a
magistrate and a high court judge) in the research set a precedent for the
study of judges' speech style. Only with the complete transcripts can one
study in details how judges function linguistically as the subject of the
court under the influence of the clients and the public, and how
magistrates’ deviation from social constraints occurs. Likewise, expert
interviews with serving judges provide essential information on
understanding the primary professionals’ views on legal Cantonese. This
revelatory study, therefore, opens up a new ground for further

exploration in legal language by using new data sources.

(4) From a wider perspective, this study enhances the generalizability of the
research theories o issues on language, identity and social power
relations, providing insights into the nature and use of language in
relation to society, echoing the view that the goal of a qualitative study
is to do a “generalizing” analysis (Lipset, Trow and Coleman 1956: 419
— 420). The research is situated in Hong Kong which is a multilingual
society and the average population is bilingual and their language
competence enables them “to utilize more fully the social meanings that
are associated with code choices in the community” (Luke 1998: 150).
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As Pennington says, the development in language use in Hong Kong is
from more of a linguistic one to more of a social one, from more of a
requirement to more of a choice, from an imposition or a superposed
variety to an “act of identity” (1998: 30). The research, therefore, aims
to generalize the theoretical proposition that social power relations play
a dominant role in the identity management and in turn the speech style
of institutional members. Through data triangulation and literal
replication for this study, the research theories will be expanded by their
application to a new situation, namely the Hong Kong courtroom,

providing another aspect of meaning for them.

(5) The research has found that the insurmountable tension between
functional meaning and social meaning of language in legal discourse is
no more than a myth. As some interviewees mention, the use of
colloquialisms might, though at the expense of the identity of
magistrates, help the defendant understand the legal professional
discourse. Nevertheless, the research argues that a balance for the
preservation of the social identity of magistrates and ease of
comprehension for defendants does exist in legal Cantonese. Cantonese
colloquial expressions could be substituted by their formal equivalents
as shown in the discussion in Chapter 6 and 7. Formulation of a set of
standardized legal Cantonese is possible without sacrificing the interests

of either party.

(6) The research reveals one significant feature of judges’ speech
performance: while magistrates’ choice of speech style is neither rigidly
controlled nor arbitrary, the conventional discursive practices of other
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ingroup members play the decisive role. As argued, judges participate in
defining a trial setting and in turn the appropriate speech style while also
being subjected to the speech convention of their ingroup members.
Such a dynamic aspect of professional discourse becomes a recurring
challenge for magistrates. The research findings further confirm the
controlling power of the ingroup members over the discursive practices
of magistrates. It discovers that there is a dominant view on the
necessity of standardization of judges’ speech style, echoing the
criticisms by senior judges on the magistrates’ speech style in court. It
- confirms the theoretical proposition suggested by CDA that there exists
a dominant discursive practice among members of a social institution.
Moreover, the overwhelming view among the interviewees, particularly
the two judges, further suggests that if institutional discourse is to be
assessed for appropriateness, it should primarily be assessed by senior
judges like those of the high court. Hence if the use of the colloquial
style might be taken as a reflection of the changes in social attitude
towards legal language and hence part of the natural language
development, in line with the ongoing democratization process in a
global scale, it tends to be a top-down rather than a bottom-up process in

the legal profession.

(7) The research contributes to the theory of relevance for legal discourse.
Commenting on the present methodology of conversation analysis, Van
Dijk says that a more explicit theory of relevance is needed to account
for the countless mental aspects that appear to mediate between social
situations and conversation (2007: 312). He points out that both the
immediate situation of actual discourse production and understanding in
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face to face interaction, which he calls “local context,” and the historical,
social and cultural situation in terms of groups or institutions, which he
calls “global context,” have to be taken into account in the description
and construction of a discourse (2007: 286). Since the research findings
reveal that courtroom language of the judge is not just an instance of
legal talk but involves the studies of its immediate setting as well as its
broader social context for its perception, the contextual properties and
their relevance to courtroom conversation with its specific participants
are highlighted. The context models of these participants, namely how
speakers contextualize their own speeches, contribute not only to the
understanding of discursive performance of the participants, but to the
development of a theory of relevance for discourse analysis generally.
The exploration on the concept of relevance for discourse performance
at two levels, namely the immediate context of the setting where
interaction takes place and the larger context of the social power

relations, offers a fertile ground for further research.

(8) The research is also a pioneering work on legal Cantonese education. As
Lord, in support of the majority of the research interviewees, points out,
the undesirable local situation in the use of Cantonese is that only a very
small proportion of Cantonese speakers in Hong Kong are actually
properly familiar with, or actually use, its high variety, even in situations
when this is definitely called for (1987: 10). In this light, the research
discovers the inadequacy of the education provided by the judiciary and
the universities and highlights the necessity of studying Cantonese as a
spoken variety of Chinese for a more systematic understanding of the
features of high and low Cantonese, and how the knowledge could be
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applied to legal Cantonese education in the legal profession. It is
suggested that the relevant course should address the knowledge as well
as the skill problems for the practice of legal Cantonese so that learners
are made aware of the social meaning of speech style and are able to

produce the appropriate speech style in court.

(%) For legal Cantonese education, an approach with CDA as the guiding
framework is devised. The course design underlies the importance of the
social context of Hong Kong and the social meaning of legal Cantonese.
To put theories into practice, procedures for classroom activities
incorporating the three essential elements of exposure, instruction and
practice have been suggested. The use of the audio-visual method and
role play (mooting) is emphasised so that learners are acting as language
users in context. A sample task has also been worked out for reference.
The curriculum provides a blueprint for the introduction of legal

Cantonese education as the first of its kind in Hong Kong.

8.3 Possibility for further research

The research on legal Cantonese as a spoken genre in Hong Kong also
points to the direction of further research at different levels. For example,
research could be conducted in the context of other languages. As one of the
interviewee points out, very colloquial style of language is adopted by
judges in the courts of the US, hence it would be conducive to the
development of CDA in the legal context if the issue could be studied and
its findings compared with those with other languages to shed more light on
the sociolinguistic nature of legal language. In this sense, this research may
be taken as the start for a cross-cultural study of spoken legal language.
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Furthermore, the research focuses on the magistrates’ practices of legal
Cantonese and therefore could be limited in scope, and studies could be
conducted at other levels of courts such as the High Court or the Court of
Final Appeal where, as some interviewees say, judges perform better in
terms of speech style. It would therefore be enlightening to look into the
differences in speech style between courts of different levels and how such
differences could be accounted for and what implications they could bring
about on a sociolinguistic basis. Equally promising will be studies on the
language used in courts for specific purposes such as the Small Claims
Tribunal, the Labour Tribunal or the Family Court. How the style of legal
language is possibly affected by the subject matter of the courtroom
communication, given their different social concerns, could be investigated
and another perspective for the study of spoken legal language could be
generated.

Research could also be conducted from the perspective of not legal
professionals but other stakeholders such as the public who may see things
differently. How the views of members of the public as the majority users of
law differ from the legal professionals’ contribute to the understanding of
legal language on a wider social basis.

As Fairclough and Wodak postulate, both the ideological loading of a
particular way of language usage and the power relations which underline
them are often unclear to people until they are made visible through critical
analysis (1997: 258). The applicability of CDA, therefore, could be further

tested through the research suggested above.



