TORT DUTIES UNDER CONTRACT’S SHADOW: ARE ENGLISH AND GERMAN LAW CONVERGING?
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Prelude

It is a great honour and pleasure to contribute to the Studi in onore di Antonio Gambaro. Antonio Gambaro.  Antonio and I walked together in this life as friends and colleagues for many years, sharing several projects and academic experiences and private moments of innocent mischief and laughter. Antonio is a giant of a scholar, recognised well beyond Italy. Radiating authority and knowledge, in workshops and conferences he has always been the natural leader presiding over sessions and proceedings, setting standards of scholarship and integrity, as well as humanity and good humour. I hope that we shall have many more occasions to enjoy our friendship and each other’s company. Un brindisi per te, carissimo Antonio! 

A
GENERAL: CONTRACT AND TORT
On a normative level, Civil Liability in all major legal traditions and legal nomenclatures is a term that denotes heavily liability for damage, that is to say, Tort, extra contractual liability. It is a term that is intended to be used primarily in contrast to criminal liability, two types of liability that need to be distinguished for several important reasons, such as the direct interest and involvement of the State in the case of the latter, the degree to which the injury caused is compensable, the danger or risk for the social order or other, third, parties. But civil liability may also be used as an all embracing concept of liability that is not criminal, including contractual liability. This is clear, especially in some traditions such as the Romanistic (French) tradition, where all civil liability is divided into contractual and extra contractual, but nevertheless even inside those traditions there is some doubt as to whether liability can be given such a generic meaning to include without any difficulty contractual and extra contractual duties. Because Contract is, mainly, about expectations and remedies for unfulfilled expectations, whereas Tort is about damage, and remedies for losses caused by damage. Of course, Contract can also be about damage and losses resulting from damage, but this is only secondary to protecting expectations, while Tort can hardly venture in the area of unfulfilled promises. Unless of course, and not always, there is further damage caused by a promise unfulfilled. 
On a pragmatic level, often contractual promises provide the occasion for further damage, as contracts bring parties together and thus create opportunities for harm, which can be connected to the contractual obligations or be totally unconnected to them. For an example of the former, let’s look at the English case of Greenway, W Dryden, and others v Johnson Matthey Plc
. Chlorinated or halogenated platinum salts were produced during the refining process undertaken at the employer's chemical factory. Owing to the risk of sensitisation through exposure to the salts, the employer required employees to undergo regular skin prick testing. The appellants were found to have become sensitised and were removed from work involving contact with platinum. They claimed substantial damages for loss of earnings. Platinum sensitisation was symptomless and did not adversely affect day-to-day life. However, it created a susceptibility to developing a platinum allergy if exposure continued. The employer accepted that it had failed in its statutory duties regarding workplace cleaning. But the Court of Appeal held that where the nexus between parties was founded in contract, that contract was the primary source and reference point for their respective rights and obligations. Although a duty of care in tort might run parallel, it was difficult to see how it could impose more extensive obligations than those agreed under the contract. The employer had breached its duty to take all necessary and reasonable steps to ensure its employees' safety at work, but that duty, whether in contract or tort, was focused on protecting employees from physical injury, not from economic harm
. A standard term or duty of care requiring an employer to protect an employee from economic loss could not be implied into contracts of employment. Furthermore, the instant employer had entered into a collective agreement providing for an ex gratia compensation payment where employees had to leave as a result of platinum allergy
. It could not reasonably or fairly be said that the employer should be taken to have assumed any wider responsibility for its employees' financial welfare.
But a contract, or contractual negotiations, can provide the nexus between the parties in circumstances in which the damage caused by one of them to the other is unconnected to any contractual obligations assumed. A recent example is Burgess v Lejonvarn 
 a case in which the claimants were treated more favourably by the High Court than the claimants in Greenway by the Court of Appeal.
There are several other recent examples of how the existence of a contractual or pre-contractual or ‘not quite’ contractual nexus can affect the existence of extra contractual duties. In all of these cases the courts use as a platform the concept of voluntary assumption of responsibility. The case law reveals:
(a) A negative function of assumption of responsibility: if there is no assumption of a specific risk in a contract between two parties, there can also be no assumption of duty in tort. The only (important) exception is when the damage is physical, personal injury, when a Tort duty may independently arise, if such injury is one of the foreseeable consequences of the breach of a contractual term
. For any other kind of harm, the Contract seems to govern Tort liability
, and not only by means of an exclusion of liability: caveat promisee! 
. There may be a contractual estoppel of a claim in tort
: 

(b) A positive function of assumption of responsibility, if the nexus between the parties is an akin to contract situation
, or 
(c) . There is held to be a direct assumption of responsibility through Contract
: 
Significantly, in all cases of a positive result, the causation test that the claimant must satisfy is is the contractual test, not the tortious one, also for the claim in tort 
-What, therefore, remains of the practical importance of the celebrated concurrence of Tort liability with liability in Contract?

Now voluntary assumption of liability is a concept that naturally belongs to the province of the law of Contract.  It is the obvious basis of contractual liability, protected in modern legal systems from unconscionable restrictions of the freedom of Contract, imposed by a party’s unequal bargaining power. But whereas it is obvious that there should be, in principle, no Contract
 without an assumption of liability by the parties, the reverse is not obvious: namely, that the law should only give effect to an assumption of liability if there is a valid Contract between the parties. This may be so because:

(1)
The parameters of the formation of a valid Contract are too narrowly defined in a legal system (such as in the English, under the rules of Consideration and Privity of Contract). These parameters may be kept narrowly defined for wider policy reasons, that do not satisfy  the legal system’s developing judgment as to what is just, fair and reasonable,  in certain situations of direct dealings between two parties. Allowing for an (objective) assumption of liability to operate as the basis of extra-contractual liability can remedy the injustice, avoiding an interference with the (valued) narrow definition of a valid Contract.

(2)
Although the parameters of the formation of a valid Contract are reasonably wide, restrictions imposed in a legal system on liability in Tort (ie limitation of claims in time, narrowly defined vicarious liability and heads and size of damages) may not allow the fair treatment of claims arising out of direct dealings between the parties, in situations in which a valid Contract  cannot be inferred, the generous conditions of formation of Contracts, recognised by the legal system, notwithstanding. This is the case of German law.

(3) Finally, assumption of liability may be used as the basis of extra-contractual liability in order to provide a means of limitation of liability for ‘difficult’ types of negligent harm. Indeed, the idea of assumption of responsibility as the basis of extra-contractual liability first came into existence in both English and German law in connection with claims for the compensation of  types of non-intentional harm other than physical personal injury (prejudice corporel in French law), notably, psychological and psychiatric harm, nervous shock and pure economic loss. 

These types of harm are difficult to compensate, either for dogmatic reasons (German law), or for reasons of legal policy (English law). The main difficulty lies in German law in their exclusion from the original design of tortious protection of the BGB, and in English law in the severe policy objections to their compensation, based on their potential of being large in extent and wide-spread, creating a risk of liability far wider than what the courts can realistically impose on the defendant and society at large that will, one way or another, have to absorb the losses (e.g. by insurance or other market mechanisms). A blanket denial of liability, is, however, unacceptable, and both legal systems are engaged in a search of a new basis of realistic, limited liability in tort, for such losses. In doing this, German law is cautiously expanding the very restrictive regime of protected interests of para. 823 f. BGB
, whereas English law is seeking ways of limiting liability in Negligence which, under the original design of this tort
, would only depend on proof of foreseeable harm. The German pursuit of liability based on an assumption of responsibility is in the form of three judicially created new grounds of liability, namely, culpa in contrahendo, protective effect of a contract over a third party, and, very recently, liability for reliance (Vertrauenshaftung). In English law the idea of assumption of liability is expressly used as an autonomous basis of a Duty of Care in Negligence, and is also lurking behind two other techniques, known as the ‘three-fold test’ of the Duty of Care, and the ‘incremental’ approach to expanding liability.

B
ENGLISH LAW

1
Preliminary

As is well known, the Common Law conceptions of contract and contractual liability, governed by the twin doctrines of privity and consideration, are narrower than those of German Law. Therefore, unless a mortal blow to these "twin doctrines" was delivered (see infra), in English law, third parties may only exceptionally and indirectly benefit from a contract between others. Firstly, in certain cases prescribed by statute; and, secondly, under the doctrine of "collateral agreements" in common law, or the doctrine of "trust of a promise", originating in Equity. The way in which the doctrine of "collateral agreements" may benefit a third party is illustrated by the example of the buyer who buys goods from a dealer and is given a guarantee signed by the manufacturer; the buyer may sue the manufacturer directly for any defects on the basis of this guarantee which is, in effect, a "collateral" contract. The importance of the equitable exception of "trust of a promise" is harder to assess. There are similarities between this equitable device and the German "contract with a protective effect in favour of a third party" (see infra), but its scope of application is restricted by the proprietary nature and the special function of the institution of trust. For a "trust of a promise" to exist there must be a clear intention of one of the contractual parties to benefit the third party and not the promisee, an intention, in principle, irrevocable. Moreover, such an intention, although necessary, may often be insufficient. The "trust" is, in fact, an institution originating in property law, founded on the existence of a special fiduciary relationship between trustee and beneficiary, and this often is invoked as a reason for the very limited application of the device of “trust of a promise” in commercial transactions. The severity with which the courts pursue the question of the presence of an "instruction to benefit the third party” and their concern about the ''fiduciary'' character of all remaining circumstances, make this device unsuitable for wider application in the field of civil liability in general. Judges, especially Chancery judges, may be influenced by the underlying equitable considerations of a fiduciary situation that turned to the financial disadvantage of a non-contractant plaintiff, as in the case of the Solicitor, who is paid by a client to confer a benefit to a close relative
. Any remedy granted to the plaintiff in such cases will be in tort.

It is time now, however, to look at certain important developments that are the reason for this paper.

2
The Economic Loss Cases

The idea of assumption of responsibility outside a Contract made its first appearance in English law in connection with claims for the compensation of economic loss, and in the seminal decision of the House of Lords in Hedley Byrne v Heller
, where it was decided that a Bank can be liable for a negligent information supplied without consideration to a regular client. In the more recent case of Henderson Merrett Syndicate Ltd
, Lord Goff, in looking for the principle which underlay the decision in Hedley Byrne, referred to passages in the speeches of Lord Morris and Lord Devlin in that case including a passage in the speech of Lord Devlin where he considered the sort of relationship which gave rise to a responsibility towards those who act upon information or advice and so created a Duty of Care towards the person so acting.  Lord Devlin had said:   "I do not understand any of your Lordships to hold that it is a responsibility imposed by law upon certain types of persons or in certain sorts of situations.  It is a responsibility that is voluntarily accepted or undertaken, either generally where a general relationship, such as that of solicitor and client or banker and customer, is created, or specifically in relation to a particular transaction." Lord Goff added in Henderson :  "From these statements, and from their application in Hedley Byrne, we can derive some understanding of the breadth of the principle underlying the case. We can see that it rests upon a relationship between the parties, which may be general or specific to the particular transaction, and which may or may not be contractual in nature.  All of their Lordships spoke in terms of one party having assumed or undertaken a responsibility towards the other." In White v Jones
 (see infra) Lord Goff stated again that the Hedley Byrne principle was "founded upon an assumption of responsibility." In Galoo Ltd (In liq) & Others v Bright Grahame Murray (a firm) and another
 the Court of Appeal set out to identify the difference between the facts there and those in its previous decision in Morgan Crucible Co Plc v Hill Samuel Bank Ltd
, that allowed the recovery of an economic loss. The question was when is an adviser, e.g. in this case, an auditor, in close proximity with a person suffering loss by relying on his negligently false advice or information? The answer given by the Court of Appeal in Galoo was, when the auditor 'intends' that the third party, a particular identified person, will rely on it
. Thus the bidder relying on the auditor's accounts of the target company in Galoo had his claim dismissed, because, although he was personally known to the auditor, it was not 'intended' by the latter that he should rely on his accounts. The leading judgment of Glidewell L. J. relied on Lord Denning's 'classic statement’ in Chandler v Crane Christmas & Co. 
. The auditor's 'intention' was meant as referring to his knowledge, and willingness, of the reliance of the plaintiff, not any willingness to inflict on him financial injury through such false information. A professional making a false statement in the course of doing his every day job, on the subject-matter of his expertise, will find it hard to shift a presumption of negligence in the error.   The idea of a 'voluntary assumption of responsibility'  was used to explain the importance of 'intended reliance', and in Galoo  it was turned into a new concept of a 'voluntary inter-personal’ relationship, said to  fall short of being a contract only because of lack of consideration proceeding from the plaintiff to the defendant in return for the advice or information
. In Coulthard and others v Neville Russell (a firm)
 , the Court of Appeal,  in another case concerning  the civil liability of accountants acting as auditors, considered the issue whether in their function as auditors accountants owed a duty of care to the directors of the audited company to warn on unlawful financial conduct. The Court of Appeal held that the liability of professional advisers for failure to give correct advice or accurate information was in a state of development. It was not possible to say that the present claim was bound to fail and therefore the appeal of the auditors should be dismissed. This was an area ‘In which the law is developing pragmatically and incrementally. It is pre‑eminently an area in which the legal result is sensitive to the facts’. In Spring v Guardian Assurance plc & others
, the plaintiff had applied for work in the financial services industry and sought a personal reference letter from his former employers, a leading insurance firm. The employment rules of the financial services industry required that such a reference be sought and given.  It was given, but it was unfavourable, and was found by the trial judge to constitute a negligent mis‑statement. In the House of Lords it had to be considered whether a duty of care was owed to the plaintiff. Lord Goff reached an affirmative conclusion on the basis of Hedley Byrne. He said: ‘Where the plaintiff entrusts the defendant with the conduct of his affairs, in general or in particular, the defendant may be held to have assumed responsibility to the plaintiff, and the plaintiff to have relied on the defendant to exercise due skill and care, in respect of such conduct.’ But both Lord Goff and Lord Woolf approved in Spring the decision of the New Zealand Court of Appeal in South Pacific Manufacturing Company Limited v New Zealand Security Consultants and investigations Ltd
, where it was held that an investigator reporting on the causes of a fire to an insurance company owed no duty of care to the insured whose claim was rejected because of the allegedly inaccurate report.  Lord Goff found that there had been no assumption of responsibility by the investigator to the insured in that case, and Lord Woolf said that the report of the investigator was made pursuant to their contractual duty to the insurer.

Another example of similar type, is Baker v Kaye
. The High Court held that a medical practitioner retained by a company to carry out pre‑employment medical assessments of its prospective employees owes a duty of care to those whom he assesses in carrying out his assessment and in reporting his conclusion;  the defendant was, therefore, under a duty to the plaintiff to take reasonable care in carrying out the medical assessment in connection with the job offer, and in making a judgment as to the plaintiff's suitability for employment by reference to the employers' requirements. It was held to be a duty of care that fulfilled all the legal requirements: namely, foreseeability of economic loss, the necessary degree of proximity between the parties and the proviso that it should be just, fair and  reasonable in all the circumstances for a duty to be imposed. Not only was it clear that economic loss was a foreseeable consequence of a breach of the duty, but there was also sufficient proximity between the parties to give rise to a duty of care, as the defendant knew that the plaintiff's employment by the company depended solely on the assessment and that to make a non‑recommendation could have serious financial consequences. Finally, it was just, fair and reasonable for such a duty to be imposed; there was no conflict between the proper discharge of the defendant's contractual duty to the prospective employers and any duty to the plaintiff, and the plaintiff was dependent upon the medical assessment made by the defendant. The latter was, however, found not liable, as it was not shown that he had breached his duty of care in his assessment of the plaintiff’s fitness for the job. But in Kapfunde v Abbey National Plc and another
, the Court of Appeal, in considering the same question, ie the question whether in assessing the appellant’s suitability for employment by Abbey National Plc, a medical practitioner, employed by Abbey National for that purpose, owed her a duty of care, reached a negative conclusion. The Court held that a duty of care will generally be owed to the person to whom a statement is made and who relies on it. In the case of a bank reference or medical report, this is normally the person who asks for it or commissions it. A reference by an employer, however, is likely to be regarded as provided to the former employee, who is the subject of the reference, for his use ‘as a passport to future employment’, rather than as a service to any particular prospective new employer. The Court disapproved of the Judge’s conclusion as to the existence of a duty of care in Baker v Kaye (supra). The doctor’s advice is given to the employer or insurer and not to the applicant for a job, who is a patient only in the sense that he is the subject of the examination and advice. The doctor is, therefore, taken to assume responsibility for his advice only to the employer or insurer who commissioned it, and not to the patient.

White  and another v  Jones  and others
, is a case where a solicitor was found liable to the intended beneficiaries of his client, the testator, who died before the solicitor came round to drawing up a will under instructions to confer a benefit on them. The House of Lords (Lord Keith and Lord Mustill dissenting) held that where a solicitor accepted instructions to draw up a will and as the result of his negligence an intended beneficiary under the will was deprived of a legacy the solicitor was liable for the loss of the legacy. Lord Goff and Lord Nolan based their decision on extending the assumption of responsibility by the solicitor towards his client in law to an intended beneficiary. But they made it clear that this assumption of responsibility existed only if the loss of the beneficiary was foreseeable to the solicitor, and if the circumstances of the situation were that there was no confidential or fiduciary relationship between the parties, and neither the testator nor his estate had a remedy against the solicitor. Tort liability was appropriate in such circumstances only because otherwise an injustice would occur, as a result of a lacuna in the law and there would be no remedy for the loss caused by the solicitor's negligence to the beneficiary. Lord Browne‑Wilkinson and Lord Nolan held that the principle of assumption of responsibility should be extended to a solicitor who accepted instructions to draw up a will, holding him to be in a special relationship with those intended to benefit under it.

White v Jones extended in law the expert adviser’s assumption of responsibility to his client’s beneficiaries. This has given rise to the question of whether an expert advising trustees owes a duty of care to the beneficiaries of the trust. In the case of Royal Brunei Airlines v Tan  
, Lord Nicholls, giving the judgment of the Privy Council, said
:

"...... it is difficult to identify a compelling reason why, in addition to the duty of skill and care vis‑a‑vis the Trustees which the third parties have accepted, or which the law has imposed upon them, third parties should also owe a duty of care directly to the beneficiaries". In the very recent case of Hogg Robinson Trustees Ltd. and others v J. Alsford Pensions Trustees Ltd. and others
, there is further evidence of the Courts being unwilling to generally recognise third-party liability for economic loss to beneficiaries, in the absence of a lacuna in the law, similar to that which gave ground to the House of Lords to accept the claim of the testator’s beneficiaries in White v Jones. A fiduciary relationship (and, therefore, also a special relationship) will, normally, exist only between third parties and trustees, and, of course, trustees and beneficiaries. In Hemmens v Wilson Browne 
, a settlor instructed a solicitor to draft a document giving the plaintiff an immediately enforceable right to call at a future date for a sum of £110,000.  After the settlor had executed a document drafted by the solicitor, the latter told the plaintiff that the effect of the document was 'akin to a trust' but advised her to consult her own solicitors if she had any doubt in the matter.  It ought to have been known to the solicitor that the document failed to give the plaintiff any enforceable right.  When the plaintiff called on the settlor to perform his promise he was no longer willing to do so and declined to pay her the promised sum.  The plaintiff claimed damages for negligence against the solicitor. The court held that a solicitor might be held to owe a duty of care to the intended beneficiary of an inter vivos transaction who had suffered damage which it was beyond the power of the settlor to put right, but such a duty of care could not be said to exist in all cases of inter vivos transactions. Although it was foreseeable that by failing to exercise due care the defendant might cause the plaintiff loss and although there was a sufficient degree of proximity between them, it was not ‘fair, just or reasonable’ to give her a remedy against him since the settlor remained capable of fulfilling his original intention and retained a remedy in contract against the solicitor if he chose to exercise it (no lacuna in the law as in White v Jones). If the solicitor’s client is alive, the client can sue the solicitor for his negligence to confer his benefit on the beneficiary, and this takes care of the need to give the beneficiary an independent action in tort
. But the liability of solicitors was extended recently in Carr-Glynn v Frearsons (a firm),
, in a case where they had negligently failed to severe a joint tenancy and thus confer a benefit in their client’s will to her niece, on the basis of an assumption of responsibility towards the latter (with whom the solicitors had no contract). And in the latest case of Johnson v Gore Vidal
, the court upheld the possibility of a similar assumption of responsibility of solicitors towards a company shareholder for his personal loss, although there was no lacuna in the law as suggested by White v Jones.

In Henderson v Merrett Syndicates Ltd, Lord Goff said
: ‘an assumption of responsibility coupled with the concomitant reliance may give rise to a tortious duty of care irrespective of whether there is a contractual relationship between the parties, and in consequence, unless his contract precludes him from doing so, the plaintiff, who has available to him concurrent remedies in contract and tort, may choose that remedy which appears to him to be most advantageous.'  The defendants in that case were the providers of services as managers of underwriting syndicates.  Lord Goff also said
:   'It is however my understanding that by the law in this country contracts for services do contain an implied promise to exercise reasonable care (and skill) in the performance of the relevant services . . .’ And:  'Attempts have been made to explain how doctors and dentists may be concurrently liable in tort while other professional men may not be so liable, on the basis that the former cause physical damage whereas the latter cause  pure economic loss . . . But this explanation is not acceptable, if only because some professional men, such as architects, may also be responsible for physical damage.  As a matter of principle, it is difficult to see why concurrent remedies in tort and contract, if available against the medical profession, should also not be available against members of other professions, whatever form the relevant damage may take.'
 And in Holt and another v Payne Skillington and another
 the Court of Appeal confirmed that where there are concurrent claims in contract and tort for professional negligence, it is possible that the scope of the duty in tort may be wider than that in contract.

The existence of a contract between plaintiff and defendant is undisputable proof of an assumption of a duty of care by the latter to the former; and the recognition of the concurrence of contractual and tortious remedies by English law is hardly surprising, in the light of the narrow scope of contractual liability. The interesting question is whether the terms of the contract can be allowed to circumscribe the scope of the duty in tort. This would be unacceptable, if the latter is to be seen as arising ex lege (as it normally is). But not so, if its existence depends on a (voluntary) assumption of responsibility. Assumption of responsibility is, however, as we shall now see, a troubled concept. It is objective, and does not depend on the will or knowledge of the defendant. To that extent, the tort duty that comes from it can be, and is, independent from the will of the parties as expressed in the contract that embodies the assumption of responsibility (subject to lawful limitation or exclusion of liability).

A most interesting case is that of Williams and another v Natural Life Health Foods Ltd and Mistlin 
. The main question in this case was whether a director of a franchisor company is personally liable to franchisees for loss which they suffered as a result of negligent advice given to them by his company.  At first instance Langley J.
 answered that question in the affirmative, and the majority of the Court of Appeal
 upheld this conclusion and dismissed the defendant’s appeal. The dispute arose in the context of a marketing system known as business format franchising.  It involves a contractual licence under which the franchisor permits a franchisee to carry on business under a trade name belonging to the franchisor.  The franchisor provides advice and assistance to the franchisee about the manner in which the franchisee does business and exercises some control over it. In return the franchisee pays stipulated fees to the franchisor. Encouraged by a brochure and a prospectus supplied to them by the appellant-defendant, the respondents-plaintiffs entered into a franchise agreement with the defendant’s company.  The respondents took a lease of shop premises and set up business.  The turnover proved substantially less than predicted by the defendant’s company. The plaintiffs’ business traded at a loss over 18 months and then ceased trading. In the House of Lords, all judges concurred with Lord Steyn’s speech, allowing the defendant’s appeal. 

Lord Steyn begun with ‘the extended Hedley Byrne principle’, applicable in cases of professional liability for the supply of negligent services: ‘the governing principles are stated in the leading speech of Lord Goff of Chieveley in Henderson v Merrett Syndicates Ltd
. First, in Henderson's case it was settled that the assumption of responsibility principle enunciated in Hedley Byrne ... is not confined to statements but may apply to any assumption of responsibility for the provision of services.  The extended Hedley Byrne principle is the rationalisation or technique adopted by English law to provide a remedy for the recovery of damages in respect of economic loss caused by the negligent performance of services.  Secondly, it was established that once a case is identified as falling within the extended Hedley Byrne principle, there is no need to embark on any further inquiry whether it is "fair, just and reasonable" to impose liability for economic loss...Thirdly, and applying Hedley Byrne, it was made clear that “reliance upon [the assumption of responsibility] by the other party will be necessary to establish a cause of action (because otherwise the negligence will have no causative effect). . . ". Fourthly, it was held that the existence of a contractual duty of care between the parties does not preclude the concurrence of a tort duty in the same respect’.

Lord Steyn went on to explain ‘the practical application of the extended Hedley Byrne principle’. This was firmly based on the idea of assumption of responsibility, itself indicating an assumption of the risk of financial loss by the issuer of a statement or advice: ‘Two matters require consideration.  First, there is the approach to be adopted as to what may in law amount to an assumption of risk.  This point was elucidated in Henderson's case by Lord Goff of Chieveley.  He observed, at p.181:   "especially in a context concerned with a liability which may arise under a contract or in a situation 'equivalent to contract,' it must be expected that an objective test will be applied when asking the question whether, in a particular case, responsibility should be held to have been assumed by the defendant to the plaintiff: . . .". Lord Steyn pointed out that, also in his view, the basis of liability is not the state of mind of the defendant.  The test is objective; this means that the primary focus must be on things said or done by the defendant or on his behalf in dealings with the plaintiff.  What was crucial for his Lordship, however, was that the assumption of responsibility should have occurred directly, in a bi-lateral relationship between defendant and plaintiff. But in the present case there was a triangular position: the prospective franchisees, the franchisor company, and the director-defendant. In such a case where the personal liability of the director is in question the internal arrangements between a director and his company cannot be the foundation of a director's personal liability in tort.  ‘The inquiry must be’, said Lord Steyn, ‘whether the director, or anybody on his behalf, conveyed directly or indirectly to the prospective franchisees that the director assumed personal responsibility towards the prospective franchisees’.  

But if personal assumption of responsibility is the basis of liability, reliance by the plaintiff on the advice or information given is also necessary to establish the causal link between the assumption of responsibility and the loss. The test is not, however, simply reliance in fact.  ‘The test is’, said Lord Steyn, ‘whether the plaintiff could reasonably rely on an assumption of personal responsibility by the individual who performed the services on behalf of the company’. In plain words, whether the plaintiff relied in fact or not on the defendant’s assumption of responsibility has nothing to do with it; what matters is if, in law, he is entitled to so rely, whether, as the mantra of recent judicial pronouncements goes, ‘it is just, fair and reasonable’ for him to so rely.

Both assumption of responsibility and reasonable reliance are, therefore, normative devices serving legal policy; neither rules of law, nor fact. But as Lord Steyn said: ‘Coherence must sometimes yield to practical justice. In any event, the restricted conception of contract in English law, resulting from the combined effect of the principles of consideration and privity of contract, was the backcloth against which Hedley Byrne was decided and the principle developed in Henderson. In The Pioneer Container [ 1994]  2 AC 324, [ 1994]  2 All ER 250 at p 335 of the former report, Lord Goff of Chieveley (giving the judgment of the Privy Council in a Hong Kong appeal) said  that it was open to question how long the principles of consideration and privity of contract will continue to be maintained.  It may become necessary for the House of Lords to re‑examine the principles of consideration and privity of contract.  But while the present structure of English contract law remains intact the law of tort, as the general law, has to fulfil an essential gap‑filling role. In these circumstances there was, and is, no better rationalisation for the relevant head of tort liability than assumption of responsibility’. 
3
The case of Psychiatric Illness
In Leach v Chief Constable of Gloucestershire
, the Court of Appeal accepted an assumption of responsibility for psychiatric harm.  The plaintiff was asked by the police to assist in the interrogation of a serial killer, by being present as ‘an appropriate adult’, during police interviews and also in the police cell where he was kept, as required by the practice code of the police; she suffered severe psychological trauma while listening to him confessing gruesome details of his murders, but was at no point either offered, or advised to get, expert help or counselling. The Court refused to strike out her claim as one disclosing no action in law, pointing out that there should be no difference between physical and psychiatric harm when an assumption of responsibility is concerned. Such an assumption of responsibility, leading to the creation of a Duty of Care, was to be objectively recognised by the law in a case like this, where the defendant police force was deriving, without any consideration, the benefit of the plaintiff’s assistance in their inquiries.
In conclusion, English law is developing a substantial amount of jurisprudence of a sui generis liability, neither contractual nor based on the existence of a positive Duty of Care applied by law on grounds of general considerations of social utility (the Donoghue Duty). It is a development with a clearly relational vision of extra contractual liability, which I had the youthful arrogance to suggest in my doctoral thesis some twenty years ago
, and which my most respected and beloved examiner, Andre Tunc, described in the viva voce as ‘peches de jeneusse’! The assumption of responsibility is implied objectively by law in cases where the relationship between the parties, while falls short of contract, is seen as one of close proximity, in the light of the seriousness of the mutual interests of the parties that have brought them together and have exposed them to the risk of non-physical injury if due care is not shown. When the injury is physical, mere foreseeability, under the classic ‘neighbour’ principle of Donoghue, will suffice.

C
GERMAN LAW

1
Preliminary

Ideas of assumption of responsibility as the basis of a Vetrauenshaftung first were developed in Germany by the fertile mind of Rudolf von Jehring in the last century, who first suggested the concept of culpa in contrahendo as a general principle of the Law of Obligations
. The German Civil Code shows evidence of acceptance of the principle only indirectly in sporadic limited provisions such as Paras. 397, 309, 523 Abs.1, 524 Abs.2, 800 and 694 BGB, that set out the compensation of certain instances of ‘Vertrauensschaden’. The late Karl Larenz points out that these provisions alone are not enough to legitimise the adoption of a general principle of culpa in contrahendo (which he carefully calls ‘schuldhaftes Verhalten bei den Vertragsverhandlungen’), but he accepts that such a principle has now been created by a development of the law in Jurisprudence and Doctrine
. Similarly, Larenz acknowledges the judicial extension of the device of ‘Vertrag mit Schutzwirkung fuer Dritte’, despite the lack of express legislative recognition in the BGB
. This device was invented, in the first place, to fill a gap in the delictual protection of victims of injuries caused by servants or employees of organisations (or due to organisational failures), in the light of the defective system of vicarious liability of Para. 831 BGB. But it also serves to extend, at the discretion of the judges who develop the law, like their English brethren, ‘incrementally’ (bei Fallgruppen), the more favourable regime of Contractual liability
 to the benefit of third parties in deserving cases, and, also, to allow the recovery of negligent economic loss in controlled circumstances
.  This remarkable exercise in judicial creativity would have been probably impossible to accommodate within the legislative frame of the BGB, but for the existence of the all-permeating, gigantic Good Faith clause of Para. 242 BGB
.

2
Expansion of the scope of Contractual liability to third parties

In Germany, the judicial expansion of the scope of contractual liability to include "selected" third parties in  the form of new devices , such as the contract with a "protective effect" in favour of a third party, and even culpa in contrahendo in favour of a third party
, has been aggressive
. Amidst some kind of initial dogmatic confusion a number of scholars started to speak of a "tortious liability on contractual principles". Disappointed buyers of defective products in Germany, who are unable to show that the product caused them to suffer external physical injury, turned to contractual devices to gain judicial access to a non-seller manufacturer. The first new device to be tested in a court of law was the "contract with a protective effect in favour of a third party"
 . Thus, it was argued in a case before the Federal Supreme Civil Court (BGH), that this device entitled the buyer to sue the manufacturer for his financial harm, because the contract of sale between manufacturer and seller had a "protective effect" in favour of the buyer
. As the BGH had put it in an earlier case, "third parties are to be brought within the protective ambit of a contract if the duty of care and protection arising from the contract should be owed in good faith and in accordance with the purpose of the contract, not only to the contracting party but also to certain other persons”
. That being the case, it would have been reasonable to expect that German courts would not be prepared to tolerate the wider use of the protective effect of a contract, outside the context in which it was originally intended; especially, in relation to a kind of harm specifically rejected as worthy of the protection of the law in the Civil Code, such as non(premeditated financial harm (see supra). It is, therefore, not surprising that the BGH refused to accept the buyer's argument in the case mentioned above, on the basis that a wider use of the new device would frustrate the legislator's intent as expressed clearly in Paras. 823 et seq., BGB. The court also referred, in justification of its decision, to an important condition that the BGH itself had implanted, on an earlier occasion, into the institution of the contract with a "protective effect," as a "control" device. That condition was that a third party (in our case the buyer of a defective product) may, in principle, be brought within the protective ambit of a contract between others (in our case between the seller and the manufacturer) only when connected with one of the contracting parties by a "special relationship". Importantly, this relationship would have to be, furthermore, of a "personal nature", according to standing BGH jurisprudence
 , and could not arise in an ordinary contract of sale. The same BGH jurisprudence holds that a "personal relationship" would have to be, more often than not, a relationship founded on a family or employment dependency
. The plaintiff in the product liability case, a purchaser of defective water pipes and now liable for the injury that they caused to a third party, a local authority, also advanced the alternative argument that he had a right of action against the manufacturer of the defective pipes on the basis of a relationship of "reliance" or "trust" ("Vertrauen")
 , that arose from the chain of sales connecting the manufacturer (through the seller down the line) to him as ultimate buyer, and justified his reasonable reliance on the quality of the products. This "trust(relationship", the plaintiff argued, ought to give him a direct, quasi(contractual, remedy against the manufacturer
 . But the BGH rejected the plaintiff's contention, in a passage of the judgment that is worth extracting here in its original form: "Die Annahme eines uber die Deliktshaftung hinaus(gehenden besonderen Schutzverhaltnisses, des sich etwa nach den fur culpa in contrahendo entwickelten Rechtsgrundsatzen, die in der Regel nur Vertrauensschaden erfassen, auch auf siese Schaden ersteckt, obwohl es an einem rechtsgeschaftlichen Kontakt zwischen Schadiger und Geschadigtem fehlt....wurde die im geltenden Haftungssystem bewusst gezogene Grenze zwischen vertraglichem und deliktischem Bereich weitgehend aufheben ohne sie durch einen rechtlich und wirtschaftlich praktikabeleren Masstab zu ersetzen". And: "Sollten ohne entsprehende Parteiabreden Vertrags( und nicht nur Deliktsgrundsatze auf die Haftung des Warenherstellers in Fallen der vorliegenden Art ersteckt werden, so kann dies nur im Zuge einer Neuordnung des Kaufrechts zu rechtlich und wirtschaftlich annehmbaren Ergebnissen fuhren....Diese aber muss der Entscheidung des Gesetzgebers vorbehalten bleiben; eine etwaige rechtspolitische Zweckmassigkeit oder Notwendigkeit allein legitimiert die Rechtsprechung nicht dazu"
. The last passage of the BGH judgment is especially noteworthy, also in a broader sense. It illustrates the extent to which German Law, unlike English law, depends on legislative action, rather than judicial activism, for primary development and change. And it shows the degree to which this law(making "primacy" of the legislator may enhance the survival chances of, even outdated, existing principle.

3
‘Vetrauenshaftung’ : Time for a new general principle?

The above conclusion notwithstanding, in important recent German cases
, reliance considerations (Vetrauensgedanken) appear as the principal ground of liability for incorrect advice or information outside Contract, and now look as clearly been behind the device of a Contract with a protective effect towards a third party and culpa in contrahendo. And although the BGH shows a preference for the former device as the undisputed basis of liability to third parties for incorrect advice or information outside Contract
, influential writers such as Professor von Canaris (admittedly with a strong personal record of support for Vertrauenshaftung as an independent source of liability) point out that the future belongs to the device of culpa in contrahendo arising from the justified reliance of the third party on the information or advice being correct. This seems to be supported in one of the latest BGH decisions mentioned above, where an important consideration that influenced the court’s decision seems to have been that the surveyor knew that his survey would be shown to the third party prior to their decision to agree to a mortgage on the property of the surveyor’s client. Canaris argues that the emancipation of liability for incorrect financial information or advice in German law from the device of Contract with a protective effect towards a third party is inevitable, if the third party’s loss, arising from justified reliance, is to be compensated irrespective of any contractual conditions restrictive of liability in the contract between the informer or adviser and his client. Canaris argues that this is a necessary consequence of the acceptance of the principle of justifiable reliance as the umbrella under which the latest BGH decision now places both devices of Contract with a protective effect towards a third party and culpa in contrahendo
.

Professor von Canaris has long been arguing for Vertrauenshaftung and culpa in contrahendo to be seen as the common basis for liability for all incorrect information or advice to a person other than a contractual partner. For example, in cases of the negligent breach of his statutory duty by a Company executive director to commence, under para. 64 GmbHG, bankruptcy proceedings and failure to notify new creditors, when the company has become insolvent
. But the BGH seems rather cautious in expanding the liability of certain advising consultants such as surveyors, described above, to all cases of professional advice, on the general basis of culpa in contrahendo-Vetrauenshaftung
, although culpa in contrahendo is now a well-established ground of liability for incorrect information in a brochure or prospectus issued to the public
. 

D
ENGLISH AND GERMAN LAW COMPARED

Whereas English law needs the principle of assumption of responsibility because of a narrow concept of Contractual liability, German law uses the same principle to compensate for a narrow concept of Tort liability. What is interesting is that the principle offers to both legal systems a natural path to a novel kind of civil liability, besides the traditional two of Contractual and Tortious liability that shows in its construction elements of both of those other two. It is, in the first place, and similar to Tort liability, objective, i.e. it does not depend on proof of an actual intention to assume responsibility by the defendant, and proof of absence of such an actual intention by the defendant is no defence
. Rather than the intention of the defendant, it is the circumstances of his relationship with the plaintiff, including, most importantly, any interest or benefit of the former in inducing the latter’s conduct, that determine the existence of an assumption of responsibility in the eyes of the law. Secondly, and similar to Contract liability, this new kind of civil liability is based on a personal assumption of responsibility, that would amount to Contract in English law but for the requirement of Consideration missing, and has originated in Contract in German law, as a natural extension of the Vertragliches Verschulden before (culpa in contrahendo, also towards third parties) and after (Vertrag mit Schutzwirkung fuer Dritte) the making of the Contract. This personal responsibility must, furthermore, appear to be ‘voluntary’, which means that it has its origin in the free action of the defendant and not in a duty otherwise imposed on the defendant by law. In so holding, the House of Lords 
 closed the door to liability based on an assumption of responsibility in cases of legal duties imposed ex lege, where the question will be what the appropriate scope of the legal duty is. Liability for assumption of responsibility thus remains a principle founded on free will and personal interest, much as contractual liability is, and finds its justification, as contractual liability does, in the profit or any other advantage that the defendant expected from their action. 

In both English and German law, the new civil liability arising from a ‘voluntary’ assumption of responsibility finds its most important application in cases of non-physical harm, whether economic or psychological/psychiatrical harm. Physical harm triggers almost automatically Tort liability in both systems, with a Duty of Care implied by law in all foreseeably dangerous activity. Moreover, the presence of a Contract does not exclude, in both systems, liability in Tort, as both accept concurrence of contractual and tortious claims
. Non-physical harm, important as it might be, cannot be compensated on a simple principle of foreseeability, for reasons that concern both its potentially uncontrollable nature, and political and moral parameters imposed by the structure of western open-market societies on the legal system
. The idea of ‘voluntary’ assumption of responsibility offers the means of a measured and controllable response to the need for compensation in deserving cases. These are the cases where the defendant cannot be seen to escape the consequences of his negligence, because of his interest in the plaintiff’s reliance on him. In these cases, and to borrow the formula consistently used by judges in all recent English cases, the defendant must be liable because it is ‘fair, just and reasonable’ that he should be. This formula implies that the actual circumstances of the case carry the harmful conduct of the defendant across the line of what fair play in an open market society tolerates. ‘Fair and just’ must not only be that which is morally acceptable given the relative position of the parties, but, also, it seems (or it ought to be), what is consistent with a healthy and efficient social and economic conduct. Thus, it is fair and reasonable in that sense, that professional people do not escape liability in cases in which they act without a fee, if they have a strong personal interest in the plaintiff’s reliance, and if, for the wider benefit of society and the market, this is a case of a kind in which third parties must be encouraged to rely on their skills. And it is fair and reasonable that professional people are not liable for acting without a fee when the plaintiff’s interest in their action and the nature of is object clearly do not justify such a ‘free lunch’. ‘Reasonable’ must be that which is, in the circumstances, practical. It may be practical to impose liability, because the defendant is, or could have easily been insured; and it may not be practical to impose liability because of the amount of risk involved and the actual conditions of the market (including the cost of insurance). Finally, an important, practical (for English law; for German law, perhaps, dogmatic!), consideration, must be that the imposition of liability does not interfere with other agreements or conventions binding on the parties, or contractual relations based on an internationally agreed contractual structure, as illustrated by the English case of Marc Rich & Co AG and others v Bishop Rock Marine Co Ltd and others, (The Nicholas H)
.
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� 	[2016] EWCA Civ 408


� The Court of Appeal rejected the claimants’ argument that they had suffered personal injury from the exposure, accepting the judgment of the High Court judge that because the physiological change in their bodies revealed by a ‘skin prick’ test, platinum sensitisation, was not harmful in itself in ‘any relevant sense’: on this issue see my article ‘Non-pecuniary losses…


� Worse for the claimants, their platinum sensitivity had not yet evolved into a platinum allergy, when they were sacked.


� [2016] EWHC 40 (TCC)


� In the very interesting case of Bhamra v Dubb [2010] EWCA Civ 13; the Court of Appeal held that when B, a wedding guest allergic to eggs died as a result of eating food, supplied by D, containing egg, there was no reason to think that the risk that one of the wedding guests was allergic to eggs was any greater than at any comparable gathering, so D's awareness of egg allergy was insufficient to give rise to a duty to prevent harm from the allergy. The critical question was whether the nature of the occasion was such as to extend the scope of the ordinary duty of care to encompass personal injury caused through the consumption of otherwise wholesome food containing eggs. B had been entitled to rely on D to ensure that he did not suffer harm as a result of eating food containing egg, because there was an additional requirement in the catering contract between D and a third party that the food at the wedding should not contain ingredients prohibited by Sikhism, D was under a duty to take reasonable care not to serve dishes containing egg in order to avoid offending against Sikh principles, but that duty extended to physical harm resulting from egg allergy: D was under a duty of care to avoid serving food containing eggs; he knew that some people were allergic to eggs and that such people would suffer injury if they ate eggs; he knew the wedding guests, including those who were allergic to eggs, would expect the food to be free of eggs and would therefore feel confident that no harm would come from eating it; and B had every reason to rely without inquiry on D to supply food which did not contain egg. The very unusual combination of circumstances extended the scope of D's duty of care to harm in the form of personal injury suffered as a result of eating food containing eggs.


� See e.g. Greenway, W Dryden, and others v Johnson Matthey Plc (supra) and Scally v Southern Health and Social Services Board [1992] 1 A.C. 294 (HL).


� However, Lord Devlin’s view in Hedley Byrne appears to be that an assumption of responsibility can apply independently of contractual or unilateral exclusions of liability: see David Campbell, ‘The absence of negligence in Hedley Byrne v Heller’, [2016] LQR 266


� See Thornbridge Ltd v Barclays Bank Plc [2015] EWHC 3430 (QB);  


� See the classic formulation by Lord Goff in Henderson infra. Also recently Burgess v Lejonvarn, supra. 


� Principally, but not exclusively, when the damage is personal injury: see recently Cape Distribution Ltd v Cape Intermediate Holdings Plc[2016] EWHC 1119 (QB) 


� See Wellesley Partners LLP v Withers LLP [2015] EWCA Civ 1146 (Court of Appeal): Lord Denning would have been pleased. 


� No such principle in French law, where Contract excludes liability in Tort.


�   Subject, of course, to recognised restrictions of the Freedom of Contract.


�	In German Tort Law the rights and interests protected by the law are directly (e.g. in paras. 823I or 824), or indirectly, (e.g. in paras. 823 II and 839) enumerated in the BGB. To this enumeration the clausula doli of para. 826 BGB must be added, which provides a remedy for wilful damage (also merely pecuniary) caused contra bonos mores ("gegen die guten Sitten"). In para. 823I BGB, containing the main action for non(premeditated harm, pure financial interests ("Vermoegen") are not included in the enumeration of the "protected rights". The latter are specified as the rights to one's life, body, health, freedom or property, or "other" similar rights, i.e. according to the prevailing view in the literature, of a similarly "absolute" nature (e.g. various property rights or family rights). But the rigidity of this "enumerative" system has been occasionally put to the test by the courts, and especially so in the late 50s and early 60s, in a daring judicial formulation of two additional protected rights, the "right to an established and operating business" and the "general right of personality".





�	In Donoghue v Stevenson [1932] A. C. 562


�	 Ross v Caunters [1980] Ch 297, establishing liability in Tort: more on Solicitors’ liability infra


�	[1964] A C 465 (H.L.)


�	 [1995] 2 AC 145, [1994] 3 All ER 506


�	[1995] 2 AC 207, [1995] 1 All ER 691


�	[1995] 1 All ER 16 (CA)


�	[1991] Ch. 295


�	See [1995] 1 All E R 16, 37 per  Glide well L. J.; 43-44 per Evans L. J.


�	[1951] 2 KB 164, at 179-184, see supra.


�  	[1995] 1 All ER 16, 44 per Evans L.J.


� 	[1998] 1 BCLC 143. 	 


The facts were as follows: A company acquired the shares of another company of which the plaintiffs were directors. The defendant firm of accountants were appointed auditors of the second company. The first company had borrowed money to purchase the shares of the second and originally it was planned to repay the loan out of dividends declared by the second company. Subsequently, in order to maintain the appearance of capital adequacy in the accounts of the second company, it was suggested that the second company would make a number of  loans  to the first  company to enable it to pay off its loan made in order to acquire it. in fact, these loans by the second company to the first constituted a breach of s 151 of the Companies Act 1985. The second company’s Directors were, as a consequence, disqualified under the relevant legislation. They were now suing the auditors of the company alleging that they owed them a duty of care to warn them that the loans were unlawful. They claimed damages for the loss caused to them by the disqualification proceedings which had been brought against them.


� [1995] 2 AC 296


� [1992] 2 NZLR 282


� [1997] IRLR 219 (Q.B.).    Mr Baker was a television sales executive.  On 28 January 1991, he took up employment with Guild Television Ltd.  Three weeks later, however, he was offered a lucrative employment by NBC Europe, a subsidiary of the American giant General Electric, as director of international sales.  The offer, which was contained in a letter from GE's human resources manager, was to take effect from 1 March, subject to a satisfactory medical report from the company doctor, Dr Kaye. When the doctor advised GE that a blood test on the plaintiff revealed the possibility of excess social consumption of alcohol, the offer of employment was withdrawn. The plaintiff sued the doctor, alleging negligence in his performance and analysis of the test and his conclusions in his medical report to the company.


� Official Transcript, 25 March 1998


� [1995] 2 AC 207


� [1995] 2 AC 378 (P.C.)


� at p. 391


� High Court, Chancery Division, Lindsay J., signed judgment handed down on 19 March 1997


� [1995] Ch 223


�  But in McCullagh v Lane Fox & Partners Ltd [1196] 18 EG 104 , the Court of Appeal  held that an estate agent acting for a vendor owes a duty of care to the purchaser of property, although not on the facts of that case.


�	  [1998] 4 All E R 225 (C A ) 


�	Official Transcript, Court of Appeal 12 November 1998


� [1995] 2 AC145 at p. 194,


� at p. 193


� at p. 190


� 49 Con LR 99 (1996)


�  The present state of English law in the area of liability for negligent statements has been the subject of considerable debate and criticism. Writers have criticized the principle of ‘assumption of responsibility’ as resting on a fiction used to justify a conclusion that a duty of care exists: see Barker, "Unreliable Assumptions in the Modern Law of Negligence (1993) 109 LQR 461; Hepple, The Search for Coherence (1997) 50 C L P 67, 88; Cane, Tort Law and Economic Interests,  2nd ed. 1996, pp. 177 and 200.  


� Judgment issued 30 April 1998, Official Transcript. Panel: Lord Goff, Steyn, Hoffman, Clyde and Hutton; now reported in [1998] 2 All ER 577, [1998] 1 W L R 830


� [1996] BCLC 288


� [1997] 1 BCLC 131


�[1995] 2 AC 145, [1994]  3 All ER 506.	


� See more on this in Banakas, ‘Tender is the Night: Economic Loss-The Issues’, E. K. Banakas(ed), Civil Liability for Pure Economic Loss, Kluwer Law international 1996, 1, 2 f. 


� [1999] 1 All ER 215 


� Efstathios K. Banakas, Tortious Liability for Pure Economic Loss, A Comparative Study, Athens 1989, Hellenic Institute of International and Foreign Law (with a preface by Andreas A. Gasis), at p. 313 f.


�	In (1861) JehrJb. 4, p. 1 f.


�	K. Larenz, Lehrbuch des Schuldrechts I, 13. Auflage, pp. 104 f.


�	Op. Cit., pp. 208 f.


�	With regard e.g., to the burden of proof (282, 285 BGB) or limitation of claims (Para. 195 BGB compared with the delictual Para. 852 BGB)


�	See K. Larenz, in JZ 1966, 143, 144 f.


�	See BGB, Muenchener Kommentar, Para. 328, no. 62 (Gottwald), w. f. r.


�	 BGH JZ 1976, 776 note Kreutzer.


�	 See Mertens in AcP 178 (1978), 227, 237 f.


�	 See from the earlier literature, W. Lorenz in JZ 1960,108 f.; Schutz Dr Jur. Dissertation, (unpublished Wurtzburg 1976), K.(P. Mertens in AcP 1977, 113 f.;Medicus Burgerlliches Recht, nos. 839 f;; Lange Schadensersatz, 1979, p. 294 f.;


�	BGH NJW 1974, 1503, LM Nr 14 zu para. 249(D)BGB.  


�	BGH NJW 1965, 1757


�	 See BGHZ 61, 227, 234 & BGH NJW 1968,1929; also the leading "Huhnerpestfall", BGHZ 51, 91, 99 f. 


�	  BGHZ 51, 91, 96; also BGH NJ V 1977, 2208, 2209. And see Berg NJW 1969 1172, 1173; Esser/Schmidt Schuldrecht, Allgem. Teil II 5th ed 1976, p. 217; Medicus Burg. Recht, no 839 seems to adopt a more liberal view.


�	 See Canaris Die Vertrauenshafrung im deutschen Privatrecht, 1971; in relation to product liability Lorenz in FS Nottarp 1961, 59 & in Karlsruher Forum 1963, 8.


�	 The "Huhnerpestfall" had left this issue open: BGHZ 51, 91, 99 f.


�	BGH LM Nr 14 zu para 249(D) BGB, Bl. 3(4. 


�	See the BGH decision of 13.11.1997, reported at JZ 1998, 624: liability of surveyor, misled by his client, for mistaken overvaluation of property to a third party (issuer of security on the property) affirmed on the (alternative) grounds of Contract with a protective effect towards a third party or culpa in contrahendo arising out of reasonable reliance placed on the defendant’s information by the third party.


�	See also the earlier BGHZ 127, 378, JZ 1995, 306, note by Medicus


�	See Canaris, ‘Die Haftung des Sachverstaendigen zwischen Schutzwirkungen fuer Dritte und Dritthaftung aus culpa in contrahendo’, JZ 1998, 603 f.


�	See BGH JZ 1993, 682, holding the Director liable under para. 823 Abs.2 BGB; Professor Canaris would prefer to see this as a case of culpa in contrahendo from Vertrauenshaftung: Canaris, ‘Die Haftung fuer fahrlaessige Verletzungen der Konkursantragspflicht nach para. 64 GmbHG’, JZ 1993, 649 f.


�	E.g., BGH NJW 1989, 294: A lawyer does not act as an expert in advising third parties; no breach of an obligation with a third-party ‘protective effect’. From the literature: Grunewald, ‘Die Haftung des Experten gegenueber Dritten’, AcP 187 (1987) 285.


�	Although the so-called Prospekthaftung is especially regulated by specific statutes such as paras. 45 f. of  the BoersenG (stock market prospectus), para. 12 AuslInvestmG and para. 20 KAGG, the BGH also recognises a general civil liability based on culpa in contrahendo: see e.g. BGH 31.5.90, BetriebsBerater 90. 1437


�	Thus, and in my reading of the tone of the case law, both English and German, any exclusion or limitation of liability would be subject to the usual control in a consumer relationship.


�  See � HYPERLINK "http://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=104&crumb-action=replace&docguid=I2E303BE0026F11DBBD1C8F45FD054A0D" �Customs and Excise Commissioners v Barclays Bank Plc [2006] UKHL 28� . Unless, that is,  ‘otherwise the duty might never be performed", as per Lord Normand in � HYPERLINK "http://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=104&crumb-action=replace&docguid=I9373D3B1E42711DA8FC2A0F0355337E9" �Cutler v Wandsworth Stadium Ltd  [1949] A.C. 398�, applied by the Court of Appeal in St John Poulton's Trustee in Bankruptcy v Ministry of Justice, [2010] EWCA Civ 392: no duty in tort owed by court staff who had failed to comply with the obligation in the Insolvency Rules 1986 r.6.13 to give the Chief Land Registrar notice of the bankruptcy petition and a request that it be registered in the register of pending actions, resulting in the sale of the bankrupt's property and a diminution in the value of her assets, because, on the part of the relevant court officers and staff, the obligation would be performed as a matter of course and there was no need for enforcement through an additional remedy.


�	Unlike, as is well known, French law, where the principle of non-cumul des responsabilites  has necessitated a large expansion of Contractual liability to include implied obligations of physical security: see C. Lapoyade Deschamps, ‘Le Mythe de la Responsabilite Contractuelle en Droit Francais’, in F. Rose (ed), Failure of Contracts, Oxford 1997, 175


�	See more on this in Banakas, ‘Tender is the Night: Economic Loss-The Issues’, E. K. Banakas(ed), Civil Liability for Pure Economic Loss, Kluwer Law International 1996, 1, 2 f. 


�  [1996] 1 AC 211, [1995] 3 All ER 307, [1995] 2 WLR 227, [1995] 2 Lloyd's Rep 299 (HL). In this case the question was whether a vessel classification society owed a duty of care to a third party, the owners of cargo laden on a vessel, arising from the careless performance of a survey of a damaged vessel by the surveyor of the classification society,  which resulted in the vessel being allowed to sail and subsequently sinking. Lord Steyn, with whom the majority of the House of Lords agreed, concluded that “the recognition of a duty of care would be unfair, unjust and unreasonable as against the ship-owners who would ultimately have to bear the cost of holding classification societies liable, such consequence being at variance with the bargain between ship-owners and cargo owners based on an internationally agreed contractual structure. It would also be unfair, unjust and unreasonable towards classification societies, notably because they act for the collective welfare and unlike ship-owners they would not have the benefit of any limitation provisions. Looking at the matter from the point of view of cargo owners, the existing system provides them with the protection of the Hague Rules or Hague Visby Rules. But that protection is limited under such rules and by tonnage limitation provisions. Under the existing system any shortfall is readily insurable. In my judgment the lesser injustice is done by not recognising a duty of care”.	
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