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Abstract

This thesis examines bills and answers and deposifrom the Duchy of Lancaster
and Exchequer courts, and custumals from MaldofgHéster, Coggeshall, Barking, Mersea
Island and Hatfield Broad Oak in Essex between501l&nd 1700. By analyzing disputes
about customary law this thesis presents an ofigieespective of early-modern mentalities.
The main themes considered are oral and literdtareumemory, space and social relations.
Chapter One considers the way deponents used spokkewritten evidence in disputes about
custom. This reveals that deponents maintainedxpariential connection to both forms of
evidence and that oral and literate culture weexticably intertwined in the early-modern
mind. Chapter Two looks at the way deponents cdeeddective memories, demarcated time
and conceptualized the past. Consequently it isodstrated that deponents constructed their
memories in the three mental spaces of work, faamigt the ‘country’. This meant that their
memories became connected to their personal histady social identity. Chapter Three
focuses on how deponents conceptualized their gdlysnvironments. It is observed that the
landscape was described in terms of its resoubmadaries and jurisdictions which served
as both functional and symbolic. Deponents usedahdscape to anchor their memories of
custom, filling space with legal and social meani@papter Four considers the role of
customary disputes in social relations. It is dest@ted that deponents used customary
disputes as a platform to articulate their soamgral and legal expectations. While the
character of negotiation and reciprocity underwspine change through this period,
customary disputes remained important in the wayy-@aodern people established their

rights, responsibilities and identities.
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Introduction

This thesis examines social identity and collecthemory in early-modern Essex. The
construction and practice of customary law will the mirror in which the mind-sets of
ordinary people are reflected. By studying the méesp words and actions of people giving
testimony in legal disputes in sixteenth and seaamth century Essex, new light will be shed
on the world in which they lived. This will be aekied through the examination of oral and
literate culture; the construction and recollectioh memory; the understanding and
experience of the landscape; and the negotiatiorsoafal relationships. Before this is
attempted the scene must be set. In this chapdotation, sources and themes of this study

will be laid out.
Early-modern Essex

Essex is a large county in the east of Englantiestto the north-east of the city of
London, and is bounded to the west by Hertfordshiré Cambridgeshire. To the north lies
the county of Suffolk, and to the east the North 8ats into the land, creating a network of
estuaries, creeks, rivers and marshes. During #nky-modern period, the River Thames
formed the southern boundary of the county. Theiprity of Essex to the North Sea also
facilitated trade and communication with the nartlEngland, continental Europe, and further
afield. This landscape dictated patterns of agiical industry and the economy, and thus

affected the lives of those who lived and workedEssex. As a result, the county’s position
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was key in the development of its unique cultufghe terrain of early-modern Essex can be
divided into four categories that determined theetgf agriculture practiced in the region. The
south of the county consisted of heavy London gbeigyenting early arable cultivation. This
led to the presence of dense forests, and the @fmweht of heath land grazing and brick
production. Further north, mixed pastoral and adaiming were punctuated by the valleys
of the Stour, Chelmer and Colne Rivers which prediéd mild loam soil. This made it the
most valuable meadow land in Essex. The north-aedtuplands of the county were largely
used for arable agriculture, where the medievalndp#d system remained intact. F. G.

Emmison has observed that

Whilst most of the county had been enclosed direch woodland or waste at
an early date, the ancient common-field system ustintermixed arable strips
covering the English Midlands and beyond extendgpdeto north-west Essex
and right along its northern and western boundaeswas to remain so until
the parliamentary enclosure period which in thiantg ranged from 1800 to
1860°

Despite the early enclosure of most of the couotgtomary resources played an important
role in the landscape of Essex. Access to woodzirggaand other resources remained
contentious throughout the early-modern period #mel resulting disputes provide the
historian with evidence of how ordinary people pered the world around them. The
perception of the early-modern landscape will badtdeith in greater depth in Chapter Three.
Some of the most distinctive features of the laadecof Essex were the rivers,
estuaries and marshes that made up the easterialc@agons. These geographical features
enabled the development of a strong maritime ingiushich was not confined to the coast,

but extended inland via a complex network of wassrsv Emmison observes that

From Barking to Harwich at the mouth of the rivéo8, the Essex coastline is

characterized by its numerous estuaries and deeqédyited creeks ... In 1565

1 W. Hunt, The Puritan Moment The Coming of Revalntin an English CountgHarvard, 1983), 6-13.
2 F. G. Emmison, Elizabethan Life: Home, Work & Lai@helmsford, 1976), 37.
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Essex is thus recorded as having 187 ‘harbourgs @ord creeks’, 349 ships,

vessels and boats, and 1196 mariners and fishetrmen.

The rivers and the sea provided trade routes tdNthveh of England, Europe, and America,
bringing goods such as coal, wine, sugar, sakddiriuit and spices, as well as foreigners and
their religions to the county. The waterways preddEssex with resources. Consequently,
fish and oysters were integral to the diet and eoon of the Essex population. The
surrounding marsh environment provided wild fomtlaich lands for the grazing of ewes for
the production of butter and cheéskondon’s expansion during the early-modern period
created huge demand for agricultural produce frdjacent rural counties. Goods from Essex
were transported to London via the web of riverd astuaries. This rapacious trade brought
problems as well as profit, as grain continued ¢oelported to London, and to Europe, in
times of dearth. Despite the rise of market agriculture throughihet early-modern period,
Essex remained a largely rural county, dependemhieed husbandry for the subsistence of
its inhabitants.

In addition to agriculture, Essex supported a wideiety of crafts and industriés.
Essex’s second largest labour market, behind dgriey was the production of clofhln
contrast to agricultural workers, many cloth woskdrd not have access to land, and therefore
were unable to supplement their income with hushamtls a result, they were particularly
vulnerable to harvest crises and industrial depsedsDuring the early-modern period, the
cloth industry was focused in urban areas such alh€ster, Bocking, Braintree and
Coggeshall. These urban centres attracted religefugees from the continent, who brought
specialist skills to the cloth industry. This cesia mix of cultures and religious interests in
the urban centres of Essex.

Early-modern Essex was a diverse and distinctileeep Its geographical features
created localised industries which were strongikdd to the rest of Essex, and to the wider

world, through export by road, river and sea. THtssex comprised a series of productive

® Ibid, 59.

* |bid, 45.

® J. Walter, ‘Grain Riots and Popular Attitudeshe t.aw: Maldon and the Crisis of 1629, in J. Bre\ge).
Styles, An Ungovernable People: The English andrTiev in the Seventeenth and Eighteenth Centuries
(London, 1980) 49.

® For a comprehensive assessment of crafts andstiad#izabethan Essex see Emmison, Elizabetham Lif
Home, Work & Lang 74-90.

" Ibid, 74, 75.

8 Walter, ‘Grain Riots’, 49.
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localities influenced, and occasionally destahilisley outsiders. The environments of Essex
prescribed the nature and stability of the econoamyl therefore, the life chances of those
living and working in the county. Essex was ruralaurban, industrial and agricultural,
localised and connected with the wider world. WnHsummarises this when he observes that
“To the seventeenth century eye Essex was a cafntpntrasts - almost a microcosm of
England as a whole”.The diverse, yet coherent, nature of early-modessex makes it a
valuable subject for the attentions of social hiatts.

Social historians have used Essex as a focal goine the 1960s. Several important
works about the county emerged from the wave of sewal history, driven by a focus on
revealing the experience of the ordinary persorclviwill be explored below. These studies
provide a wealth of information about the countg well as providing a pioneering
combination of quantitative and qualitative anaysi archive material. These works provide
the empirical foundations upon which this thesisased.

The work of Emmison is of huge importance to thelgtof early-modern Essex. In
1938 Emmison was appointed as the first county nasthof Essex. He is credited with
making the Essex Record Office “pre-eminent irfigdd and an inspiration to and model for
county record offices to come ... creating in dugetthe largest English county record office
in terms of staffing, size and range of collectiof'sEmmison created a comprehensive and
accessible archive shaping the study of Essexdimirgy generations of historians. Alongside
his role as archivist Emmison’s research has infted the way historians study early-modern
Essex. Most relevant to this study is his work altsvand manorial records, which provides a
view into the lives of ordinary working people. Emson examines the way everyday people’s
lives functioned in terms of material culture, stires of home life, agricultural practices and
the processes that underpinned the manor as aigiid®. Emmison’s observations on the
bye-laws and custumals from Essex have highligtitecheed for a study that explores local
customaries in connection with a wider examinatboustomary law. Emmison identified the
diversity of manorial custom, and argued that nmasearch is needed into its relationship
with other authorities in the locality. This thesis answers Emmison’s call examining the

flexibility and multiplicity of custom which operatl across numerous jurisdictions.

°® Hunt, The Puritan Momentl3.

19°B. Serjeant, ‘Emmison, Fredrick George (1907-199Bxford Dictionary of National Biographynline
edition (Oxford, 2006). (http://www.oxforddnb.congw/article/60381), accessed 24/07/2010.

1 Emmison, Elizabethan Life, Home Work & Lar&il1-333.
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Customary law often crossed the boundaries of #ésip manor and Corporation while
creating its own invisible boundaries through thecfice and understanding of the ‘country’.

Hunt writes about seventeenth century Essex inffereint way. Hunt's work is a
social history of the county, which also seekshtedslight on the role of Essex in the religious
and political upheaval, of the first half of theveateenth century. He observes that Essex’s
exploding population created food supply probleexgcerbated in times of dearth. The rapid
population growth of London also affected the cguhlunt suggests that:

In 1564 Essex shipped only 1,086 quarters of giaithe markets of London;
by the end of James’ reign that figure had riserl2¢/65, and Essex was

supplying about one-fifth of all of the grain thhe capital received by s&a.

During this period living standards for the middjisort improved, as the quality of houses
and material possessions rose. He argues thatoVérall pattern is fairly clear: rural society
was becoming polarised. Moreover, the concentratioland in the hands of larger farmers
coincided with considerable population growtfi"This made it hard for the poor to keep a
foothold on land, and thus, subsist. Hunt arguas th contrast to other counties, there was no
massive assault on customary rights, as econonudsed to exclude the small holding tenant
from land ownership without much intervention frdeand owners. This thesis intends to
investigate this proposition more fully through #remination of customary disputes.
A. Macfarlane uses records from Essex to investigdatchcraft in the early-modern

period. He builds a detailed picture of witchcraftEngland using information from Assize
courts, quarter sessions, ecclesiastical and bbroagrts, wills, manorial and parish records,

and lay subsidy assessments. Macfarlane descrisex s

Approximately forty miles long and forty miles vedit had a population of
around 100,000 inhabitants in 1638 ... They livedssome 425 villages and
seven chartered boroughs; the largest of the latasr Colchester, followed by
Chelmsford, Maldon, and Harwicf.

2 Hunt, The Puritan Momeng5.

'3 bid, 39.

14 A. Macfarlane, Witchcraft in Tudor and Stuart Eand; A Regional and Comparative Stytigndon, 1970) 8.
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Macfarlane’s detailed study reveals aspects ofat@tiange in Essex relevant to this thesis.
Through case studies of Little Baddow and Borehamgdentifies that the population doubled
between 1560 and 1600. Macfarlane also observesig¢stabilising effect of large scale
migration from within the county, and from abrodal.addition, he cites the growth of the
cloth industry as a source of instability, sepaiatihe poor from the land, and leaving them
extremely vulnerable to industrial slump and haréaifure >

K. Wrightson and D. Levine have examined a villagesarly-modern Essex in their
detailed study of Terling. They utilise a wide rangf sources to build a vivid and intricate
picture of social relations and change in the ga&laWrightson and Levine identify that the
main force of economic change in this period wasdbvelopment of market opportunities.
They pinpoint the expansion of the London food regrland the rise of commercial food

production, as key in forming the character ofdhea. They find that

The bulk of the produce that travelled along tighWways of Essex was bound
for the capital city. Still more was shipped frohetnumerous havens of the
county’s long coastline. London demand during thaglinflationary trend of

the sixteenth and early seventeenth centuries laydgre prosperity of Essex

farmers in those year$.

Wrightson and Levine also identify that Essex was of the richest counties of England.
They examine Terling’s lay subsidy return from 1524and hearth tax return of 1671, in
order to demonstrate the remarkable expansion efptipulation in the lower strata of the
parish society” Alongside this, Wrightson and Levine identify amprovement in the

lifestyles of the middle classes. They concludé tha

There were elements of real stability in the eecoicoand social history of
Terling between 1520 and 1700 but there were alsomelements of change.
The villagers of 1700 knew both a greater prospexitd a more widespread,

more abject poverty and dependence than had tlid&24®

15 Ibid, 147-149.

16 K. Wrightson & D. Levine, Poverty and Piety in Bnglish Village: Terling, 1525-170@xford, 1995) 21.
7 |bid, 32-34.

18 |bid, 42.
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Wrightson and Levine’s study is important in linffividespread economic changes with the
social conditions in the locality of a single vl This approach demonstrates how histories
of the locality can be related to, and inform stsdof, larger scale social and economic
change.

Amongst the historians of early-modern Essex, €osgs can be seen in a number of
places. First, a wide range of sources are usegti@ clear picture of life in a locality. An
archival approach, focusing on records touchindittes of ordinary people allows historians
to broaden their understanding of early-modernetgciThis enabled historians to move away
from a ‘court-centric’ analysis of the events o tixteenth and seventeenth centuries, and to
connect history with society. Second, Essex undarn@eonomic and social changes during
the early-modern period, with the population risiagidly. While increased standard of living
was experienced by the middle classes, the po@nie@oorer and were less able to secure
their economic positions in 1700 than they had hedhe mid-sixteenth century. Third, these
historians, while undertaking specifically localdies, changed the nature of ‘local’ history by
connecting their evidence with changes that ocdume a national or international scale.
Thus, moments of crisis are seen not just for tteirses and consequences in local terms, but
for their full significance in relation to the restthe commonwealth.

This thesis intends to draw on the solid scholprehthe social historians of Essex not
to replicate their work but to embark on a deepedys of the early-modern mind-set. The
scope and scale of the previous research cann@cbeated here but their findings have laid
the ground work for an examination of specific gmdviously unexplored aspects of early-
modern society. In order to do this the focus ef tifiesis must be sharpened and its location

and evidence must be explained.

Sources and Locations

This study seeks to use custom as a key with wioieltccess how early-modern people
remembered, thought, and acted, through the irgipon of previously neglected sources.
These sources are the bills and answers, and depgssiof cases tried in the central
Exchequer and Duchy of Lancaster courts betwee® Bl 1700. The proceedings of the
Exchequer court began in the early thirteenth agntalthough its jurisdiction in equity only

arose in the sixteenth century. Until 1649, thdsagiing in the Exchequer were required to be

7
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connected with the crown by holding office, leaseslebts. After 1649, the court stopped
examining these connections, resulting in evenatbakest of connections being sufficient to
allow trial in the Exchequer. H. Horwitz’s work @he use of Exchequer records emphasises
their neglect, despite their potential usefulnessocial historians?

The bills and answers from the Exchequer courtpaoblematic sources. Horwitz
observes that their neglect thus far is partialie do their cataloguing, with the only way to
access their content being by considering each pail@usands on an individual basis. While
cases from the Exchequer are catalogued by coumktycantent the bills and answers remain
uncatalogued being produced in hefty folders ofesslvhundred at a time kept only in
numerical order of classmark. The bills and answegse pain stakingly searched page by
page to establish the location, content and proiatp of each dispute in order to establish
their relevance to this research. Consequentlys#ach of the E112s was much slower and
less fruitful than other sources but valuable nibtreeless.

Furthermore, their poor condition renders many ¢ tlocuments only partially
legible. The highly formulaic nature of the contefthe bills and answers, as a result of the
processes of formal legal pleading, further separdahe documents from the individuals
involved in the cases. Glimpses of reality aretitepand elusive, and the fact that arguments
are being documented means that events are debonilextremes and caricatures. However,
the bills and answers can provide several usefnbsh First, the scale of attempted litigation
in this period is clear, with an annual average46¥ new bills each year. Second, the
contrasting ways in which people understood the taeir duties and responsibilities to each
other and to their communities can be seen. Ther@wer 90,000 Exchequer court bills and
answers. As a result, a complete assessment afdbirse is beyond the scope of this study. A
deeper investigation into their function and impade as sources may yield more fruitful
readings. In this work, those bills and answeratigg to the communities on which | focus
have been considered, alongside information froherosources. This will allow a better
understanding of the functioning of early-moderstomary law, both inside, and outside the
court room.

This thesis will also consider depositions from thechy of Lancaster court, which
began proceedings in the thirteenth century unuer@uthority of the Dukes of Lancaster. In

1399 it was transferred to the crown and its jucisoh and purpose was consolidated by the

19 H. Horwitz, Exchequer Equity Records and Procegsiit649-1841Richmond, 2001) 1-2.
8




Introduction

1470s. Like the Exchequer, it dealt with matterseqbiity, but specifically those involving
manors under the authority of the Duchy of Lanagaside court functioned until the
nineteenth century only ceasing proceedings dutiegnterregnuni® In both courts, once a
complaint in Exchequer had been registered, and bihd answers had been entered by
plaintiffs and defendants the courts formed a cassian which went into the localities with a
set of interrogatories, or questions, to ask ed¢heowitnesses in the case. Witnesses’ replies
to these questions were recorded by a scribe, wihtexpretation of the witnesses words are,
ultimately, all that the historian has access toese sources provide what is often a legalistic,
formulaic, highly edited and led version of the veisses’ testimony. However, it remains, at
least in part, the actual words of early-modernpgbeoTlhe records provide a selective view of
early-modern life. Many of the deponents were wsaltwith gentlemen, yeoman and
merchants being represented plentifully. From tB& 8eponents who testified, 759 declared
their occupation, 300 were gentlemen, yeomen, gleng merchants. The proportion of
deponents who were female or poor is significatdlyer. Only 53 deponents were women
and only 27 deponents declared themselves as kdsowr servants.- The majority of
deponents, however, were tradesmen or craftsmemwimiered 316 in all. As a result, these
sources allow the historian to hear the dairy mavwdsavers, tanners, sailors and widows
interpreting the customs of their neighbourhoodadldition to the voices of the wealthy and
powerful. From these sources historians have adoessiltiple views on custom, rights and
responsibilities, recollections and interpretation§ the past, and attitudes towards
communities and to the individual. In short, frofmese documents, we can begin to
understand the view of early-modern people of tbddithey lived in.

In addition to documents from the Exchequer andhyuaf Lancaster Court, | have
considered custumals which survive from severatioos in Essex, in an attempt to link the
customary traditions of each locality with the d&sg disputes. Custumals are documents that
recorded customs, and could be made for a parisimom or town. Generally, they were
written by a group of male inhabitants who claimedspeak on behalf of the community,

sometimes against a repressive enemy, or to resgéreeral disorder and confusion

20 R. Somerville, ‘Duchy of Lancaster Council and @mf Duchy Chamber’, Transactions of the Royal
Historical Society4™ series, xxiii (1941) 159-177.

% These figures were calculated from deponent’srifggm of themselves in the Exchequer and Duchy of
Lancaster depositions, using Wrightson and Levinategories for the calculation of social statua gsiide.
However, the range and complexity of occupatioms&tegory I, due to the prevalence of the cletlal
maritime industries in these areas, compromise3 ¢nkng model. While the focus of this thesis & the
demographic reconstruction of these communitigsiréuwvork would benefit from an investigation of
occupational distribution in Essex. Wrightson & irex;, Poverty and Piety73-110.
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surrounding their customary rights. These documpraside a frozen moment in which the
rights, responsibilities and punishments whichtegldo the customs of the area were codified.
Invariably, these documents referred to their dyaly statement, that the customs had existed
‘time out of mind of man immemorial’, or that theame from ‘the common voice’ of
‘ancient men’. These sources are rich and invaljat#spite their often formulaic content and
fictional justifications. Custumals varied in thews they presented of custom, of rights, and
of community identity. The specific custumals treae investigated in this thesis, the
intricacies and meanings of the statements theyemakd the contradictions and problems
created by these documents will be discussed ithdeChapter One.

It is beyond the scope of this thesis to comprekiehsexamine records from the
whole of Essex. As a result, locations were setetbe analysis based on the total number,
and temporal extent of sources available for eachtion. A search of the sources from the
Exchequor court depositions and Essex custumakaled six areas as having a substantial
number of cases, consistently distributed througktmaitime period. As a result, sources from
these locations are suitable to provide a contisuoew of the period across Essex. In order
that this thesis considered previuously unused mahtihe Depositions and Custumals were
supplemented by the examination of a large bodpiltkd and answers from the Exchequer
court.

The locations selected for analysis in this thases Colchester, Maldon, Coggeshall,
Hatfield Broad Oak, Barking and Mersea Island. Thasations are highlighted on the map in
Figure 1. At each of these locations, cases comggicustomary law have been selected, as
well as cases from peripheral settlements linkedh® places of interest through common
jurisdiction, economic and social networks. Manytltdse places have been written about by
other historians, and a better understanding o€timtents of the depositions can be gained by
considering the position and situation of eachtioca

The first location considered is Colchester. Danifoe, in 1724, described
Colchester as “an ancient Corporation; the towlaiige, very populous; the streets fair and

beautiful”??

Although Chelmsford was the county town, Colchestas the largest town in
Essex in the early-modern period. It lies in thetme@ast of the county, on the river Colne,
which narrowed around three miles from the towM&tenhoe. This restricted the types of

vessel able to access Colchester. The town, sutenliny the remains of Roman walls,

2D, Defoe, A Tour Through the Whole Islands of Gt#tain (Yale, 1991) 11.
10
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23 John Chapman & Peter Andre, A Map of the Countissex 177{Chelmsford, 1960) 3.
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boasted a castle which was used as the county Ghaelland surrounding Colchester was a
variety of arable, pasture and heath land, some&hi¢h still maintained common rights to
grazing. These common rights were essential testsistence of many of the town’s cloth
workers, as well as the un-enfranchised gdn. 1525, the town had a population of ¢.5,300,
which had doubled by the seventeenth century toretd 1,00¢ It was an incorporated town
whose oligarchy struggled for power against thallgentry. The main trades in Colchester
were agricultural exports to London and the clothdé. This is reflected in Defoe’s

assessment of the area,

All the towns round carry on the same trade, namkkllvedon, Witham,
Coggeshall, Braintree, Bocking, &c. and the whaderrtty, large as it is, may
be said to be employed, and in part maintainedhbeyspinning of wool for the

bay trade of Colchester, and its adjacent tofns.

Several historians have focused on Colchester, mg@pt{s economic, political and religious
composition. To better understand the sources sedlyn this thesis, the work of these
historians must be considered.

R. H. Britnell has examined late-medieval Colchestéad provides valuable insight
into the development of the town’s character. Hmidies an increase in the importance of
the New Hythe which lay to the east of the townteenThe development of wharfes and
warehouses helped to make the New Hythe a focait dor fishermen and sea-farers.
However, Britnell highlights restrictions to theogrth of sea borne trade caused by the
shallower waters near to the town. These develofsrae of particular interest to this thesis,
as many of the disputes examined concern the at$eofiphe Colchester Corporation to exert
their authority over shipping in the Colne. Britnalso examines the inland economy of
Colchester, observing that in 1311 Colchester lgtat @/ater mills, which served the needs of
the fluctuating population. Britnell also identsi¢he townsmens’ acquisition and exploitation

of property outside Colchester, suggesting that

24, Walter, Understanding Popular Violence infinglish Revolution: The Colchester Plunder@ambridge,
1999) 78.
% R. H. Britnell, Growth and Decline in Colchest&0D-1525Cambridge, 1986), 262, Walter, Understanding

Popular Violence72.
26 Defoe, A Tour 12.
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These developments reveal a frankly commercidludgito land by men whose
interests and culture were primarily urban. Theaxilg of manorial

organisation had been an important prelude to ¢himmercialisation, since
customary lands could not otherwise have becomeeadily assimilated to

other types of land as income-earning as<ets.

Through analysis of property transactions, Britnatiserves the development of a rigid,
capitalist form of industry in the town and a widep of the differentiation of rank in the
hierarchies of the Corporation.

Religion was also important in shaping the develepirof Colchester. L. M. Higgs
has written about the spiritual development of tbemn and its effect on the governing
Corporation. Higgs observes that during the digswiy the town’s governors were co-
operative with the crown. As a result, they offered resistance to the closure of St
Augustine’s in 1536, but remained moderate in tlaeioption of reformist view® Higgs
suggests that the dissolution empowered local géatnilies, who purchased the Abbey lands
close to the town. This infringed on the powerhd Corporation, and laid the foundations for
future conflicts. Higgs traces the developmenthaf Corporation’s protestant identity which
she argues was strengthened by the crown’s retu@atholicism during Mary’s reign. She

argues that

Forged in the fires of religious changes and refibg the common goal of
promoting Protestantism in Colchester, the cohesiothe aldermanic group

was made stronger by alliances of blood and mafiag

However, religious culture in Colchester was fanirsingular. Higgs examines the influence
of the influx of Dutch immigrants to the town inetii570s, observing the establishment of
‘stranger congregations’. She analyses the growialigious divisions in the town,

demonstrated by the ale houses, where Protesteantk dt the Kings Head and Catholics at
the White Hart. Higgs identifies 1575 as a watedsyear for the Corporation, who, to solve

2" Britnell, Growth and Decline in Colchest@61.

28 For further discussion of Reformation Colchester . C. Ward, ‘The Reformation in Colchester 15288’
Essex Archaeology and Historys (1983) 84-95, M. Byford, ‘The Birth of a Prstant Town: The Process of
Reformation in Tudor Colchester 1530-80’, in P.lidsbn & J. Craig (eds.), The Reformation in Enigli&owns
1500-1640(Basingstoke, 1998) 23-47.

9L, M. Higgs, Godliness and Governance in TudorcBieste(Michigan, 1998), 185, 198.
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the years of assault and litigation between its by appointed a new set of Aldermen with
an overtly puritan attitude. Higgs’ work sets tloerse for the religious and political divisions
in the town, which boiled over into the Exchequeurt disputes throughout this period.

J. Walter has advanced the historical understandihgColchester through his
reconstruction of the 1642 Stour Valley riots. Walbhas identified Colchester’s significance,
suggesting that “as the leading town in the reguith a population of some ten thousand or
SO inhabitants, an important market and the cenfttee cloth industry, Colchester was at the
heart of a series of network¥ Walter traces these networks through north easéxEand
neighbouring Suffolk, identifying them as the fascdriving the Stour valley rioters on a
calculated tour of protest and destruction. He @asemge of sources to get to the heart of the
social, political and religious divisions of Colaher, in order to identify the origins of the
disturbances. Walter’s observations on the lit@athetween members of the Corporation, and
John Lucas, are considered in this study, which exiamine the Canwick Mill cases. While
drawing on Walter’s analysis, this study will deldeeper into the specific disputes, focusing
on the significant role that custom played in tbert in regulating the relationships between
the competing local elites and involving the commopinion of the town in their
controversies.

The work of these historians provides a solid fatimh to work from in the
examination of early-modern Colchester. As we hseen, Colchester’s significance as the
economic heart of the county, its political andgieus divisions and its social composition,
make the town an ideal focus for this study. Anmexetion of custom in this area will reveal
previously unexplored aspects of the early-modeindreet. This includes the way that
economic and occupational networks functioned tengithen the construction, remembrance
and dissemination of custom, as well as the wayoousvas employed by those vying for
power and those seeking to protect the commonwealth

The second place of interest is the town of Malddaldon lies in the south east of the
county, approximately forty miles north east of Hon and seventeen miles south west of
Colchester. Maldon sits on marshy ground between River Chelmer and the River
Blackwater. While Maldon was a focal point for inthtrade, supplying the surrounding
locality with coals, fish and other produce, it@stal trade to London, and its proximity to the

North Sea, was the main source of its economy. dfaldipplied the growing capital city with

30 Walter, Understanding Popular Violenés,
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coal from the north east, and grain and dairy pcedtom Essex. Maldon was an incorporated
borough and an administrative centre for the potharities. The presence of the Corporation
shaped the character of the borough. Their attetopéssert authority over the surrounding
area created conflict, evidence of which can be se¢he Exchequer court records. In 1554
and 1555, Maldon was granted a new charter, andCthporation marked the occasion by
writing a custumal recording the customs of theobigh. This document will be examined in
greater detail in Chapter One.

Early-modern Maldon has been considered in deptbeleral historians whose work
must act as a foundation for the findings of thisdg. W.J. Petchy has written a detailed
history of Maldon in the sixteenth and seventeasghtury, which utilises a wide range of
records to build up a detailed picture of the toRatchy focuses particularly on the hierarchy
of the Corporation, the economy, immigration anligien of the inhabitants of the town.
Petchy observes that Maldon’s overall wealth dedithrough this period, from being the
third richest town in the county in 1525, to beithg fourteenth richest in 1671. Maldon’s
population only increased by 100 people, from 9001520, to 1000 people in 1672. In
contrast other towns in Essex doubled in size duthis period. However, the deliberate
population control exercised by the Corporationueed a relatively low level of poverty in
the town, with only 32% exempt from the hearth tax16713" While Petchy provides a
detailed account of the town in this period, thiglg examines the role of custom in forming
the attitudes and actions of the Corporation, artdbitants of Maldon. The extraordinary
richness of the Maldon White Book custumal writterl554/5 provides a frozen moment of
the Corporation’s conceptualisation of the towwesding its strengths and deepest anxieties.
The custumal and its creation is dealt with in tgedetail in Chapter One.

B. Cook has examined the coastal trade of Maldothen early-modern period in
greater detail. She has examined the coastal poksbin order to trace the import and export
patterns of goods in the region and to documenttmemunity of mariners and seafarers in
the town. Cook identifies that the shipping of ¢aahin and dairy produce to London were
the driving forces behind the economy of Maldonwdwger, she observes that the nature of

this economy had altered by the end of the sevetite@ntury. She argues that

3L W. J. Petchey A Prospect of Malddr500-1689Chelmsford, 1991), 19, 23.
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In the early years there were twice as many locah s visiting masters and
they conducted seven times the trade; by the pedbd visitors outnumbered
locals by five to one and they had secured abotty-tbree per cent of

passage¥’

These changes, Cook argues, were due to the swadleel size of Maldon boats, the physical
restrictions of the narrow, shallow haven, anddtiength of local trades to resist aggressive,
large scale marketing. Alongside these changgmrexof grain increased while exports of
dairy produce from the marshland ewes declined k@dgo examined the composition of, and
connections between, maritime families. She ideatithat master mariners achieved the
same level of wealth and respectability as yeoraad,often served in minor borough offices.
Cook also suggests that maritime families oftenna@ed close connections with agricultural
and merchant families through marriage. This servedenforce beneficial business
arrangements through kinship linksCook observes that while mariners integrated theo
structures of inland life of the manor, parish anlthge, they were often integral to the
dissemination of new religious ideas which theyaverposed to during their time abroad.
Many of the cases examined in this thesis relatbéoccompeting jurisdictions that governed
the estuaries surrounding Maldon. This study fosuse the ways that customary law
influenced the regulation of activities on the watind underpinned the complex relationship
between the Corporation and the maritime community.

Popular attitudes to the law and the exercise tficity in the early-modern period
have been examined by J. Walter in his assessnighe d 629 Maldon grain riots. Walter
argues that grain riots were rarely uncalculatedtiens to hunger or poverty, and that there
were clearly understood parameters of behavioweplaut by both rioters and the authorities.
Walter utilises legal records to access the membald of the poor, and the responses of those
holding power in Maldon. Walter emphasises the irtgpwe of context in understanding
early-modern disorder and the ease with which theles complexities of social relations can
be wrongly characterised. Walter also reveals tifiects the export of grain had on the
surrounding population of Essex. Further, he hgitt that the networks formed by the cloth

industry brought weavers from surrounding areath¢oshores of the Blackwater to demand

32B. Cook, The Coastal Trade of Maldon c.1565-1{0&published Doctoral Thesis , University of Essex
2006) 332.
% |bid, 393, 333.

16



Introduction

grain. Walter’'s analysis is important to this studyits detection that “an awareness of the
sanctions of the criminal law was burned into tldlective memory*Furthermore, this
study follows Walter's method in his attention tmél context and the close reading of legal
sources in order to delve further into the conseness of the early-modern person.

The third location which this study will focus amthe town of Coggeshall, which lies
ten miles west of Colchester and approximately fiftles north east of London. Coggeshall
was made up of two parishes, Great Coggeshallgmdnth of the River Blackwater, which
encompassed 2,632 acres, and Little Coggeshatietsauth, containing 1,107 acres. There
were several mills on the river which were regudaby a complex system of floodgates and
diversion streams controlled by the water baffiffEarly-modern Coggeshall has been
described as consisting of “good quality arablellamth pastures and meadows. In the west,
vestiges of very ancient woodland survive, and éhagre extensive until the seventeenth

century”>®

Coggeshall has been discussed in passing by $dustarians. Coggeshall was

identified by Emmison as an important centre ottclproduction, while Hunt has examined
some of the disruption caused by separatist religioCoggeshall. He observes that in the
1590s “the ministers dared not prosecute disruggareshioners for fear of making themselves
even more unpopular”,

An exhaustive study of Coggeshall is provided byl@hnson, who has attempted to
assess the relevance of the proto-industrial detmatearly-modern communities. Johnson
confirms Coggeshall as “a town mainly involved Ire tspinning, combing and carding of
wool and in the weaving of cloth”, noting that b§0D it was already famous for its ‘whité&’,
Johnson identifies a complex structure of locaices, guilds and fraternities which governed
Coggeshall along with its constables, who were ehast Whitsun by the manorial court.
Johnson traces the fortunes of the cloth workinghroanity throughout the period. He
identifies that rising grain prices and harvestufas in the 1620s caused contraction in the
European cloth market, and a prolonged industrialscfor the workers of Coggeshall lasting
until the late 1630s.

Johnson charts the changes which altered the fa€@oggeshall in this period. He

observes a 430 per cent population rise betweerd J&#1 1671, and an increasing

3 Walter, ‘Grain Riots’, 83.

% C. Johnson, A Proto-Industrial Community Studyg@eshall in Essex ¢.1500-1780npublished Doctoral
Thesis, Essex University, 1989), xxxii-17.

% bid, xxxiv.

37 Emmison, Elizabethan Life, Home Work & Laritb, Hunt, The Puritan Momerit47, see also 102-103, 247.
38 Johnson, A Proto-Industrial Community Stu@yl0, 24.
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diversification in market agriculture for local caimption through the seventeenth century.
Significantly, Johnson observes that

the early sixteenth century situation with itsduty based industrial structure
featuring many independent artisans as well astieaherchants and poor

labourers gave way to increasing polarisafion.

Johnson argues that more labour intensive typedotth and the importation of wool from
outside the county increased the importance ohod. The increasing cost of specialist
materials caused weavers to rely on clothiers ke the brunt of the outlay costs to supply
materials, skills and access to specialist mafletis destruction of weavers’ independence
increasingly disadvantaged urban cloth workersyitep Coggeshall with a society of
wealthier clothiers and merchants, contrasted agaimuch larger, and much poorer strata of
the population. Johnson’s work provides an impdrtamtext to this thesis’ examination of
custom in Coggeshall, by highlighting the tensiansl changes which shaped the economic
identities of those deposing to the Exchequer court

The remaining three places of interest have redeirmich less attention from
historians, but have the potential to offer impotténsight into the function of custom,
memory and identity in early-modern Essex.

Barking is nine miles east of London, it is seveileslong and four miles wide.
Barking was bounded on the north side by forest@nthe south by marsh land of the river
Thames. It lies on the road from London to Cololiesis a result, Barking was an important
town for the transport and trading of goods for hadon market! Defoe described Barking
as “a large market-town but chiefly inhabited shrmen, whose smacks ride in the Thames
at the mouth of their river, from whence their fishsent up to London to the market at
Billingsgate”*? Cases concerning Barking are understandably nurserconsidering the
extent of the lands encompassed by the parish ambmH. Lockwood has observed that

“prior to 1830 the old parish of Barking still hah area of 12,307 acres (approximately

% |bid, 43.

*0bid, 271, 27-37.

“LW. R. Powell (ed), ‘The Ancient Parish of Barkitgtroduction’, A History of the County of Esse¥ol. 5
(1966), 184-90. URL.: http:/www.British-History.a&/weport.aspx?compid=42722. Accessed 19/07/2010.
2 Defoe, A Tour 8. For the sixteenth century see Emmison, ElitetreLife, Home Work & Land63.
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nineteen and a half square mile$)The Dissolution of the Monasteries transferrduestinto
private hands, seriously disturbing the customgsgesns of the area. The ongoing confusion
over the tithes and customs of abbey lands is @atidtmore fully in Chapter Two.

Hatfield Broad Oak is situated approximately sewdtes north east of the town of
Harlow and was one of the largest parishes in Eeeemmpassing over 8000 acres. The town
of Hatfield, in the centre of the parish, is bouth@s the north side by Hatfield Forest which
did not become fully enclosed until 1857. Hatfiedg on three important roads which led to
Chelmsford, Harlow and Cambridge. In the 1525 laypssdy return, Hatfield was the
fourteenth richest town in Essex. By 1670 Hatfieldked as twenty-eighth richest, reflecting
rapid decline of the economy and population. In etoria County History, Broadt al.
observe that “it is likely that the decline hadetarmain causes: the growth of other towns in
the district, the dissolution of the priory and tirewth of the Barrington estat&” The steady
exclusion of small tenant farmers by the encroagipower of the Barrington family reflects
the polarisation of society occurring in this perionaking the rich richer and depriving the
poor of access to land. This made subsistence precarious and swelled the population of
urban cloth working towns such as Colchester. Thistradicts Hunt's observations, which
played down the aggressive role of gentry famiirethe exclusion of small holding tenants
from the land in Essex. Cases from Hatfield aredusethis thesis to explore the complex
interplay between the rich, and the communitiey theed in. As Hatfield was at the heart of
the economic and social changes which alteredabe ¢f early-modern society, the declining
economy and the increasing polarisation of so@etyreflected in these cases.

Mersea Island is a land mass approximately eighegsmo the south east of Colchester.
Mersea lIsland is separated from the mainland byStieod Channel and the Pye Fleet
Channel. Twice a day the tide covers the ‘Strotitk, only road by which Mersea can be
reached. The island has two main settlements dtdBasWest Mersea, which were supported
by a combination of mixed agriculture, oyster fargiiand fishing. Mersea Island has been
studied for its Anglo-Saxon archaeology, but itdyemodern history has been sidelined due
to its lack of records and its peripheral positionrelation to Colchestér. However, the

combination of Exchequer depositions, and a detailestumal, means that Mersea Island has

“3H. H. Lockwood, Tithe & Other Records of Essex &adking(Chelmsford, 2006) 28.

“4B. A. Board, N. Briggs, J. L. Fisher, V.A.Hardinty,Hasler, N. Knight, M. Parsons, ‘Hatfield Broadk’, A
History of the County of Esse¥ol. 8 (1983), 158-186. URL.: http:/www.British-
History.ac.uk/report.aspx?compid=63851. Accesséd712010.

S P, Crummy, J. Hillam and Carl Crossan ‘Merseanidiahe Anglo-Saxon Causeway’, Essex Archaeologly an
History, 14 (1982) 77-86.
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the potential to give the historian insight intouaal community heavily reliant on its natural
environment. Mersea serves as a useful comparistn other settlements, as its disputes
about custom highlight the uniqueness of experiemde individual localities. No
comprehensive social history has currently beettemion Mersea Island for this period, thus,
this thesis will contribute new knowledge to theiabhistory of Essex.

This thesis will examine previously neglected searfrom the Exchequer and Duchy
of Lancaster courts alongside custumals from tlealittes considered above. It is clear that
while much of Essex has been subject to the sgruinclose local studies which provide
valuable contexts for the historian, several deitend important localities have been almost
completely ignored. While Essex has been well erathiby social historians, the role of
custom in constructing memory and identity hasbesn explored for this county, using these

sources.

Themes

The title of this thesis proposes three topics émalysis. All three concepts -

customary law, social memory, and collective idgntrequire some explanation.

Customary Law

‘Customary law’ is the simplest of the three thene place conceptually. Custom
itself should be considered as a scale, ranging ftbe annual rituals of Rogationtide
perambulations, Hock-tide gaming, Plough Mondaycessions and Wassailing to the
complex legal structures which enforced tithingpdatenures and inheritance. The cases
examined by this thesis generally concern legalgabbns and rights to resources, although
annual rituals and practices are often referredbyodeponents to underline their legal
knowledge. The entire scale of custom was submdhé same conditions which justified
custom as being legally valid. These conditionsewttrat it was reasonable, that it had
continued uninterrupted ‘time out of mind of mamidathat it did not contradict common
right*® Furthermore, custom always applied to a locality, it manor, parish or borough.

Custom could apply unique sets of rules in neighingu parishes, meaning that its

46 C. Calthorpe, Lord and Copy-Hold@rondon, 1635) 20.
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enforcement and regulation needed to be performmedi@cal level. C. Calthorpe, writing in
1635, observed that,

the true measure thereof according to Master Ldttle Rate, is where a
custome, or usage, or other things have beene ssddng as mans memory
cannot remember the contrary. That is, when sucttemis pleaded, that no
man then in life, hath not heard anything, nor kreow proofe to the contrary
... and by this it appeareth that customes, anscpptions, resteth onely in the

memory of marf/

Because custom was recorded largely in the membohycal people, their past experiences
became key to explaining the world around them.irTimemories not only recalled the past,
but proved their right to access resources, thability to certain charges and their inclusion
within a community. Calthorpe goes further, explagn that “Custome is where by
continuance of time a right is obtayned concermlivgrs persons in commofi®.Custom not
only located the rights of the individual within @mmunity, but bound them to the
community through a network of remembrance andsighhis thesis uses customary law as a
tool to access the construction of social memohjclvcreated collective identity in the early-
modern period.

Several historians have addressed the importanceustom in the early-modern
period. E. P. Thompson has written the most infliaérwork on custom in the eighteenth
century. Many of his findings can also be appliedhe sixteenth and seventeenth centuries.
Thompson describes custom, arguing that “at therfante between law and agrarian practice
we find custom. Custom itsalf the interface, since it may be considered botbrasis and as
law”.*® Thompson identifies that the nature of custom wrenging in this period. He argues
that land holders attempted to obtain greater mettom their land and thus experienced a
gradual hardening of attitudes towards custom tjnothe eighteenth century. Thompson
observes the attempts of the landowning classesdiefine custom as property, which could
be owned absolutely, rather than use rights whaficcbe claimed by the podt.Thompson

linked the practice of custom to Pierre Bourdiectmcept of ‘habitus’, describing it as “a

*|bid, 18.

*® |bid, 17.

49 E. P. Thompson, Customs in Comn{aondon, 1991) 97.
%% |bid, 135.
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lived environment comprised of practices, usage$ @disclosed possibilities and sanctions
both of law and neighbourhood”. Thompson's recognition of custom as embedded th bo
law and the local community lays the ground work tlus thesis which will draw together
early-modern perceptions of law and locality thrietige study of custom.

B. Bushaway has argued for the continued impoetamic popular custom in rural
society in the eighteenth and nineteenth centuBeshaway examines custom as both law
and as the calendar of rituals which were usedeferdl customary rights. He argues that
custom “remained, at least for the greater parthef Hanoverian and Victorian period, an
essential context for the community, informing lives and experiences of both the labouring
poor and the rural elite aliké® Despite the continued presence of customary rigisrituals
in rural communities, Bushaway observes that timeyeiasingly came under attack from the
propertied classes, who preferred the clarity atusé to the claims of the rural poor. He
examines the way that custom provided both a fraonewor moral regulation of the
community, and the means by which individual anlective protest could be carried out by
the rural poor against the encroachments of laddfSrHowever, Bushaway observes that the
criminalisation of gleaning, fuel rights and shagnituals undermined the legitimisation of
custom. This dismantling of the structures of costonvhich aided reciprocity within
communities, distanced custom even further frote elnderstandings of the Ia&This thesis
will focus on customary law in greater detail tithe festivals and rituals of the year, due to
the nature and content of the sources used. Tingy still draw on Bushaway’s ideas while
seeking to further examine the nature of custotharearlier period.

The role of custom in sixteenth century agrariaangfe has been examined by R. H.
Tawney. Tawney emphasised the importance of thierdiit forms of land holding, and
observes that in England in 1535, customary tenaatie up 61 per cent of all landhold@ts.
Tawney contends that the rise of leasehold oveytwald tenures throughout the sixteenth

century was the driving force behind agrarian cleakte argues that

It means ultimately a change in the whole attittaleards landholding, in the

doctrine of the place which it should occupy in 8tate, and in the standards

*! |bid, 102.
2B, Bushaway, By Rite Custom, Ceremony and CommguniEngland 1700-188(London, 1982) 1.
%3 |bid, 11-12.
> |bid, 7-26.
5 R. H. Tawney, The Agrarian Problem in the SixtbeBentury(London, 1912) 41.
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by which the prosperity of agriculture is measurdthwing a line between

modern English conceptions and those of the sititesentury as distinct

Tawney links together the vicious cycle of familt#ispossessed of their customary tenure and
excluded from access to common land with the mignadf the rural poor to over-populated
urban centres. This, combined with the growth ef ¢toth industry, increased the preferment
for large scale pastoral farming to supply the wiadustry, creating the need to push out the
small holding farmers. While Tawney acknowledgess ¢bntinuity of economic life between
1485 and 1642 and the explosion of enclosure inetgbteenth century, he maintains that
“both in immediate consequences and in ultimatectdf the heavy blows dealt in that age at
the traditional organisation of agriculture wereegisode of the first importance in economic
and social development®. Tawney’s identification of custom at the heartesbnomic and
social life in the changing world of the sixteertntury is central to the findings of this study.
In contrast, H. R. French and R. W. Hoyle have bbug re-examine the agrarian
changes of the sixteenth and seventeenth centhresgh their study of the village of Earls
Colne. While acknowledging the change from subsc#eto market agriculture, and the
disappearance of small landholdings, French andeHargue that “the development of large
farms was not determined by tenur@They argue that falling grain prices forced small
tenants from their land and that other landholdk@c no choice but to take part in large-scale

specialised industries such as sheep farming. Rrend Hoyle suggest that

landlords were at the mercy of the same impersecahomic forces as their
tenants. Agrarian class structure was therefore thet primary motor of
economic change but was coloured by the operationaokets which in turn
were determined by demand and, ultimately, poprdevels®

Despite this, French and Hoyle examine the rolecudgtom in forming the relationship
between lord and tenant throughout the period. Thglglight the struggle to establish rights

to take timber, the intervention of the lords irpgbold disputes and the lord’s attempts at

*% |bid, 2.

> |bid, 402.

8 H. R. French & R. W. Hoyle, The Character of EslylRural Society Earls Colne: 1550-17Banchester,
2007) 11.

%9 |bid, 31.
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imposing moral reform on the village through theiggling manorial court. French and Hoyle
observe the manorial court’'s development into &daal instrument which alienated tenants
and faltered throughout the seventeenth centurgy Tonclude that the relationship between
resident lord and tenant could be fraught with omérsies and that “one reason for their
inability to stamp their authority on the villageasv the tenurial autonomy and relative
prosperity that their tenants retained by virtuehefir copyholds®® This seems to contradict
their earlier assertion that ‘market forces’ wdre bnly determining factor in the distribution
of power in rural communities. This thesis conssdeustom as being central to the formation
of social relationships and the distribution of gowThus, ‘market forces’ may be understood
as connected to the actions and understanding rbf-readern people, rather than being
devoid of cause or responsibility.

Such an approach can be seen in the work of A. Webd has argued for a return to
Tawney’s view of custom, as innately political. Vocalls for a reassessment of the role of

customary law in shaping plebeian political cultdfie argues that

in the course of customary disputes, the ‘ruled’ eafrly-modern England
developed a language of rights, distinct forms mfaaization, and a sense of
their own and of their communities histories, alfll vehich proved enabling

forces in plebeian political cultufé.

Wood demonstrates that custom provided an aremghioh plebeians could challenge the
status quo through the medium of the law. Therefoustom aided the construction of class
consciousness, and enabled plebeians to constnactadiculate their understandings of
property and order. However, custom did not alwaggect the vulnerable, as it could be used
by the powerful in attempts to further exclude niaeijelements of society. However, Wood
observes that because of the requirements of th&atecourts, testifying about custom
“allowed plebeians to define themselves in spackimtime: as the inhabitants of a ‘country’

or town, as the inheritors of traditions, rightslatuties supposedly passed down from distant

60 |

Ibid, 294.
1 A. Wood, ‘The Place of Custom in Plebeian Politi€alture: England, 1550-1800’, in Social Histp#2, 1
(1997) 46.
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ancestors® This thesis draws heavily on Wood's identificatioh custom as a political
instrument and as central to the construction #éctive identity.

So far we have established that the term custonid aeder to multiple points on a
sliding scale which encompassed annual celebratemtess to resources and the enforcement
of complex laws in the locality. These rules wezearded and preserved in the memories of
local people, whose experiences with custom linkesin to the wider community. This
involved them in a collective understanding of thecality and their place within it. We have
seen that customary rights, although under attawk the rich, remained an important part of
life through to the nineteenth century and custgmidmals were still used to defend the rights
of the poor. Historians have disagreed about thgoitance of customary tenures in the
agrarian changes of the sixteenth and seventeenthrees, and yet the importance of custom
in social relations could not be denied, even bycittics. It has been argued that the practice
of custom was innately political and allowed plelnsi a space in which they could articulate
and defend their rights against the encroachmdriteeaich. The importance of custom lies in
its allowance of ordinary people to articulate theews of their identity in space, time,
community, and the wider world. These articulaticadsout custom often relied on the
recollections of early-modern people. Therefore, ¢onstruction and expression of memory

must be examined to shed further light on this ectbj

Social Memory

In the early-modern period custom was legitimabyd past usage. Therefore, to
preserve customary rights, early-modern communitiexe required to remember how custom
had functioned in the past. The memories used tweprcustom were often reliant on
collective or social memories. Chapter Two examirike way early-modern people
constructed and preserved memories about custoarder to fully understand what is meant
by collective memory, the growing sociological dristorical literature on memory must first
be considered.

During the first half of the twentieth century, Malbwachs, a sociologist deeply
influenced by the collectivist philosophy of the Riaeimian school, put forward the argument

that human memory could only function in a colieetcontexf® Halbwachs argued that our
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Ibid, 52.
83 L. A. Coser (ed.), ‘Introduction: Maurice Halbwach877-1945’ in M. Halbwachs, On Collective Memory
(Chicago, 1992) 5.

25



Introduction

understanding of the past is sustained by colleciwrces and that our understanding of the
present influences the way we recollect the pasibwachs emphasised the existence of
multiple group memories, arguing that “Each localsfined group has its own memory and
its own representation of time. Cities, provinaaspeoples unite, and the common time grows
and extends further into the pa&t’lmportantly for the study of customary law, Hallha
argued that memories could be founded in physipate, which helped preservation and
recollection. He termed this “legal space- a pernarspace (at least within certain time
limits) allowing the collective memory at any morhéo recover the remembrance of legal
rights at issue theré® Overall, Halbwachs argued that collective identitys an important
precursor to the formation and preservation of nymohese ideas have been criticised for
their dismissal of the role of the individual inngtructing memory. However, these criticisms
were largely due to literal interpretations of higrk implying that memory existed
independently of the individu&?. Halbwachs’ ideas have remained influential in shedy of
memory and have been reformulated by more recediestin a more effective way.

P. Connerton has examined social memory by expgotine role of recollection in
commemorative ceremonies and in bodily practicear@aon follows on from Halbwachs in
emphasising the significance of social and colecthemory in forming personal identity. He
claims that “our experience of the present vergdbr depends upon our knowledge of the

past”®’

Connerton argues that narratives of the past, dddakin social settings, create the
groups from which individuals derive their identitiie examines the confirmation and
transfer of these group identities through theatguand performances of commemorative
ceremonies. Connerton distinguishes three formsnemory: personal memory, cognitive

memory and habit memory. The third, he argues, nsgously draws on past experiences to
regulate the physical enactment of tasks. He cdsnkabit memory with the physical

expression of our identities, and thus calls fasel attention to be paid to bodily practice.
Connerton’s identification of the importance of ploality and ritual in the transfer of

memories is useful to this study, which addresdes ways that early-modern people
connected with each other and their physical enwirent, through the construction and

transfer of memory.

M. Halbwachs, The Collective Memo(#aris, 1950) 104.

®° |bid, 142.

% For a review of the criticisms of Halbwachs’ theof collective memory see B. A. Misztal, Theor#sSocial
RememberindBerkshire, 2003), 54.

7 p. Connerton, How Societies Remem{@ambridge, 1989) 2.
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J. Fentress and C. Wickham have reassessed tire mhtmemory and its importance
to historical study. In contrast to Halbwachs, Fesd¢ and Wickham argue that memories are
fundamentally created by the individual, and thamory is built around the experiences of
the individual. However, they do acknowledge theamance of outside influences in the

construction and understanding of memory. Theyeatgat

a study in the way we remember- the way we presemselves in our
memories the way we define our personal and colleadentities through our
memories, the way we order and structure our ideasir memories, and the

way we transmit those memories to others — is dyvéithe way we aré®

To understand how memory functions is to understastdonly the individual, but also the
pressures, social conditioning and expectationsp®son is subject to. This makes the study
of memory vital to understanding people in the p&sntress and Wickham observe that
memories are like a chain, connecting the pashtégtesent and our bodies and minds to the
natural and social world. Consequently, as memaridhe past are reinforced in the present
by recollection and repetition, our memories arastantly being reassessed and rewritten by
the conditions of the present. Fentress and Wickloéserve that in order to be social,
memory must be communicated to other individualeeyTargue that although memories must
originate with the individual, it is in these monerof transmission and articulation that
memory is of most use to historiatidn this thesis the depositions studied are, imteves,
examples of transfer of memory. Deponents laidtloeit recollections for the scribe to record.
These recollections often included information ectiéd from other people who had imparted
their memories of custom to the deponents. Conselyuere are presented with a complex
web of memories, made up of information transfeid social experiences.

Historians of early-modern England have also ifieatthe importance of memory in
understanding the past. K. Thomas addressed eardigim perceptions of the past in his 1983
Creighton lecture. Thomas considered that in thly-@aodern period “the case for recalling
the past was a practical one. History was a gegadsitory of experience from which useful

lessons could be drawrA®. Thomas argued that the past was often used tifyjtise social

% J. Fentress & C. Wickham, Social Memory New Pertipes on the PagOxford, 1992) 7.
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order, legitimating the power of the nobility anuetsubjection of the poor. However, he
observes that the powerful could not entirely sapprpopular understandings of the past.
Thomas maintained that historical myths, which upishmed popular notions of the past and

written histories,

called on the past to ratify the present ... Fahair selection of subject-matter
they implicitly conveyed to their readers a serfse@lmat was important, not just
about the past but also about the preSent.

Thus, endeavours to understand early-modern mem@\key to understanding the early-
modern present. This supports the assertions dfdssnand Wickham, and Connerton, that
our recollection of the past is shaped by our curgreoccupations. Thomas argues that
popular conceptions of the past could be distingedsfrom elite readings. However, he found
that they were not derived exclusively from oraditions. Thomas argues that elite and
popular readings of the past bled into one anotiregting a multitude of understandings of

the past influenced by political, religious andiabtactors. Thomas argues that

there was thus no singular perception of the nvadlipast in early-modern
England and no unchallenged custodian of populamaong Rival myths,
developed in the course of political and religiatsuggle, and shaped by

inherited literary convention, competed for popuBegiance’?

A. Fox has considered the recollection of earlydera custom. Through examining a
variety of sources including depositions from Exaner court cases, Fox lays the ground
work for the more specific investigations undertake this thesis. Fox argues that economic
changes in the sixteenth and seventeenth centptiepressure on customary resources,
causing an explosion in litigation. This intenstfiion in legal action meant that the memories
justifying custom were called upon more frequentpx further underlines that memory
connected the past and the present, identifying“tha experience of elders provided a vital

link between the past and the present: they wezedpositories of local precedent and the

" bid, 3.
2 |bid, 23.
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custodians of communal memor$”Fox indicates that custom, in the words and praatif
early-modern people, helped to formulate a sengdeuitity in the locality in which custom
operated. By studying the dissemination of literatilture into early-modern society, Fox

claims

That so many manors and boroughs, liberties amkclilaes had seen their
customs documented by the end of the seventeentargeis evidence of a
significant transition from memory to written redowithin local society. The
codification of what amounted to ritual ways ofilig and ancient systems of
remembering put an end to one of the last puredy @imensions of economic

life in England’*

This thesis examines the relationship betweenadlliterate culture. While Fox argues that
purely oral culture was defunct by the seventeeethtury, this study proposes that, despite
the infiltration of literate culture, oral forms obmmunication were still vital in underpinning

the operation of customary law.

D. Woolf has examined the historical culture ofrfleaodern England, paying
particular attention to the fate of oral historidedditions. Woolf identifies that “Old was
better than new; that the older something was étieel) and that the authority or legitimacy of
a belief, practice or institution, or even of amlidual was a function of its longevity and
antiquity”.” In addition, Woolf observes a contemporary disdamnovelty and a real belief
in the decay and decline of society as time pasaealf traces the changes that affected how
understanding of the past was altered. New teclgredp access to calendars, clocks and an
increasing level of documentation, gave people reggo and more linear sense of time.
Furthermore, Woolf highlights that the reformatioreated a definite breach between the
medieval period and the early-modern world. For tingt time people were aware of a
material difference from the appearance, religlangdscape and way of life of the generation

before them. Woolf argues that broad cultural clesswept English society, and that

3 A. Fox, Oral and Literate Culture in England 15000 (Oxford, 2000) 261.
" Ibid, 412.
S D. Woolf, The Social Circulation of the Past: EshjlHistorical Culture 1500-173@xford, 2003), 44.
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the media for commemorating the past were hiereattia arranged by the end
of the seventeenth century, such that oral tradiiod popular memory lost the
status of authority that they had as sourcdssbdry, even while retaining them
for local matters of custom — though here, tooingreasing conflict with the

statute — making powers of the centralized sfate.

Woolf also supports the view that memory is tha@aMihk between present and past, and that
the two cannot exist in isolation. He argues ttmaiw historical reality is construed very much
depends not only on the form or genre in whichk reipresented, but also on the social realities
that define the world of the individual reader @tdner in the presenf”. Thus, when we
examine the memories of those deposing in the Eparecourt, we experience not only their
past, but their present.

Some consensus can be seen in the work of sg@tdoand historians, and form an
important basis for this thesis. First, the past present are linked together by the process of
memory. Second, our identities are derived from straped by our pasts. Thus, by examining
memories we can learn about identity, how it wasstmicted, where it was located, and what
effects it had. Third, early-modern people valukd past as a source of knowledge which
could be used to legitimate claims to customarnhtsag However, these values changed
throughout the early-modern period. These changesat just affect historical culture but
influenced the everyday lives of ordinary peopldisTthesis explores the role of social
memory in supporting the operation of custom, amé source of knowledge and experience

which informed the identities of early-modern peopl

Collective Identity

This thesis argues that from their understandiofgthe world, and of the past, our
subjects derived identity. Furthermore, this idgntvas often formed in common or shared
with others, making them collective identities. $aare difficult concepts which require some
justification before proceeding to the sources. Hpproach of this thesis can be better
explained in reference to the conceptual framevaahkanced by the ‘history of mentalities’
which has proved a controversial, but enduringt pérsocial history over the past ninety

years. Its origins lie with the creation of tAenales journal in the 1920’s, whose contributors

" |bid, 13.
" |bid, 325.
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rejected politically centred history and sought adbng term and global perspective, which
they titled, ‘total history”® The famous early works by Mark Bloch and Luciainfe, while
breaking new ground, were heavily criticised frame tate 1970s to the mid 1980s in what
now appears to be a watershed moment for the corafepmentalities’. It seems that
historians emerging from the ‘new wave’ of impottaocial history sought to scrutinize the
early deployment of ‘mentalities’, in the hope déstroying it completely or resurrecting it as
a valuable toof? It is not the intention of this thesis to beconag@ed down in the numerous
contributions made to this debate, as their specifiave been comprehensively rehearsed
elsewherd® However, a positive definition of what is meant byentalities’, and an
explanation of its usefulness as well as its pgfare necessary to ensure the clarity of the
following analysis.

Amongst the critics and supporters of ‘mentalitidtere is at least a general consensus
on the aims of the history of mentalities, if not the methods it employs to achieve its aims.

P. Burke’s tripartite definition serves to describe approach of the historian of mentalities,

In the first place, a stress on collective attimdather than individual ones.
Secondly, an emphasis on unspoken or unconsciogsmasions, on
perception, on the workings of ‘practical reasam’,everyday thought’ as well
as on conscious thoughts or elaborated theoried fidally, a concern with the
structure of beliefs as well as their content, wisttegories, with metaphors and

symbols, with how people think as well as what ttregk >

Somehow this description is still not enough torifjfathe intentions of the historian of

mentalities. It is at once too general and too i§pegerhaps highlighting the vagueness

8 P, H. Hutton, ‘The History of Mentalities: The Néap of Cultural History’, History and Theqrg0, 3
(1981) 240.

" Including, P. Burke, ‘Reflections on the Histoti€evolution in France: The Annales School andighit
Social History’, Reviewl, 3/4 (1978) 157-162, A. Burguiere, ‘The Fateltod History of Mentalities in the
Annales’, Comparative Studies in Society and Histdd, 3 (1982) 424-437, M. Vovelle, ‘Ideologies and
Mentalities’, in R. Samuel & G. Stedman Jones, @elt Ideology and Politicd ondon, 1982) 2-12, M. A.
Gismondi, “The Gift of Theory”: A Critique of thelistoire des Mentalities, Social History 10, 2 (1985) 211-
230 J. Le Goff, ‘Mentalities: a history of ambige#’, in J. Le Goff & P. Nora (eds.), Constructithe Past:
Essays in Historical MethodologZambridge, 1974) 166-180.

8 Burke, ‘Reflections on the Historical Revolutianfrance’, 157-162.
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celebrated by Le Goff, which so frustrated GismdfAdMentalities’ has been labelled as the
cultural history of the common man, the historytieé mind and “the examination of the

common man’s outlook and perception of events rathan the analysis of the events
themselves®® So, we can conclude that ‘the history of mengsitis shorthand for the study

of the mental world of the common man, with pataciemphasis on the collectives in which
this world was shared and understood. This thesssstudy of early-modern mentalities, and
will examine the structures of thought which forntbd outlook and understanding of early-
modern people.

The history of mentalities has evolved throughbettwentieth century. It is important
to consider the problems associated with mentslitie order to avoid the repetition of
conceptual and methodological mistakes. Burke ifiedtseveral of the key problems with
previous works on mentalities. First, he highligtite reliance on the discredited work of
Levy-Bruhl, which divided mentalities into the ‘dized’ and the ‘primitive’, the inaccuracy
of which undermined the work of Bloch and Febvrec&d, Burke voiced the widely held
concern that the uncritical inclusion of the workpsychologists, anthropologists and other
disciplines, compromised the historian’s ability dotically appraise their theories. Third,
Burke argues that mentalities and the ‘total histperspective had a tendency to sideline any
of the variables presented by the diversity of etyci This meant that interpretation was
limited to generalisations, and could not pick up mnportant differentiations. Burke
concludes that “If we want to follow the exampleFebvre and Bloch, we must not imitate
them, but remake history by drawing on the neighimgudisciplines of our day® Far from

dismissing mentalities as dangerously flawed, Budeemmended its usefulness to

occupy the conceptual space between the historydeds, defined more
narrowly, and social history, in order to avoid imgvto choose between an
intellectual history with the society left out aadocial history with the thought

left out®

Recently, the study of mentalities has been refiteted by social historians examining

the early-modern period. M. Gaskill has made angfrcase for the usefulness of mentalities in

82| e Goff, ‘Mentalities: a history of ambiguities76, Gismondi, “The Gift of Theory”, 212.
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understanding the early-modern period. He examinithcraft, conning and murder in order
to glean, through the reactions of contemporai@srmation about how “ordinary working
people — perceived themselves, their social enmeot and their universe, and conversely,
how these perceptions both reflected and shapedlamobeliefs and behaviour over tin&”.
Gaskill argues that current historical literatusieks a history of social meanings, and calls for
a history written fromwithin’. Gaskill suggests that mentalities could act &sidge between
social and intellectual history.

Gaskill identifies some of the problems still asated with the study of mentalities,
and suggests methods of managing the pitfalls detifies the difficulties of moving past the
anecdotal, so crucial in examining individual mditiess, in order to draw general conclusions.
He warns against the risk of homogenising early-@nodexperience and treating mentalities
as prisons, which restrict and can not be escafed. solution, Gaskill suggests an approach
of ‘alterity and transition’, in which historiandiauld expect and seek out the distinct and
changing. Gaskill recommends a move away from treeptual haziness of earlier works,
arguing that “mentalities are not vague abstraatsdgnamic products which were integral to
the shaping of historical events and patterns ciasoeconomic and political developmefit”.
This thesis follows Gaskill's approach to mentesti It will bear in mind the difficulties
presented by an approach focused on interdiscigmnahe perception and articulation of
ideas of ordinary people, and the meaning and itapoe of the symbols of a distant culture.
The mentalities of early-modern people are treatedeal and important structures, which

influenced the formation of collective identitiedtitudes and beliefs.

Summary

The analysis of this thesis is argued across foapters. Chapter One examines how
oral and literate culture shaped the formation gmdctice of custom, addressing the
complexities and contradictions of early-modereréicy. It examines how deponents used
documents, the reliability of the written word, amtiether being written down altered the
purpose and nature of custom. The chapter als@egpthe way deponents used oral culture.
It examines the legitimisation of the spoken wosdeaidence in legal disputes, networks of

legitimate speech, and the role and power of speecipholding custom and protecting the

8 M. Gaskill, Crime and Mentalities in Early-modeEngland(Cambridge, 2000) 3.
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rights of the poor. Subsequently, the way thatityraind literacy overlapped and fed into one
another is analysed, pointing towards a reconciteserstanding of two intertwined aspects of
early-modern society which affected the way pedipbeight, understood and acted.

Chapter Two continues to examine the early-modeind set, investigating the
construction and recollection of memories by eanlydern people. The chapter focuses on the
social and collective nature of memories requiredegitimate custom. The way memories
were created and sustained provides a wealth ofnirdtion about early-modern society and
the social networks forged between members of eadglern communities. The chapter
examines the use of traumatic or unusual eventsieagal sign posts, which enforced the
memory of customary rules. Three mental spacegpimgosed, in which deponents formed
their memories and communicated custom and the rigpee of the past, conferring status
and meaning.

Chapter Three examines the way that deponentsratndd the landscapes in which
they lived and worked. The landscape was more jilitrempty space. This chapter explores
the way people constructed and used the landséap@terdisciplinary approach is taken,
utilising ideas from archaeology, anthropology ageography to fully investigate the
significance of physical space and its effect antity. The chapter examines how deponents
thought about the resources provided by their enwnirents, and how multiple understandings
of the landscape were constructed so that custosystgms could operate. This chapter also
considers how the regulation of the landscape hrdconstruction of boundaries relied on
structures of collective memory.

Chapter Four looks at how customary disputes edea space in which social
relationships could be negotiated. The chaptertifiles) the dialogue created by customary
disputes, which drew the wider community into prevdisputes and reiterated social norms.
The chapter examines the changing role of the leltt& and their involvement in customary
disputes. It also examines custom’s role in refitegasocial morality.

Finally, conclusions are drawn from the previomsrfchapters to shed new light on the

role of collective memory in constructing sociatidity in early-modern Essex.
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Chapter 1: Orality and Literacy In

Customary Law

Introduction

The county of Essex was a place of diversity in éady-modern period. The landscape
consisted of arable, dense forest, marsh, coastdl estuarine environment, with the
communities dependent on equally varied industriés. Hunt has observed “To the
seventeenth century eye Essex was a county ofastsitralmost a microcosm of England as a
whole™.  The customs of the people of Essex were as sévas the landscape. As has
already been discussed, in the sixteenth and ssmtht century, custom encompassed the
celebratory rituals of the year, tithes and chamgegyoods and a system of local laws and
government. Customs existed largely in the memangerstanding, and application of local
people. A. Wood has argued that “Custom therefodered the rhythm of work and leisure,
the nature of exploitation, and the structure ahownities in both rural and urban areas”,
making it a versatile tool with which the historiamay examine early-modern Iif€. Custom
existed in collective memory and needed to be feares] from person to person. As a result,
it became intertwined with people’s lives, actiomgmories and relationships with the people

around them. Custom was sewn in to the fabric pegrnce, and thus supplies the historian

8 Hunt, The Puritan Momentl3.
8 Wood,‘The Place of Custom in Plebeian Political Cultyi@'




Chapter 1: Orality and Literacy in Customary Law

with access to those recesses of the mind occupitbdroutine matters. These habits of the
mind were too subtle to be expressed generallyhdMitthe necessary extraction of customary
information during depositions they may have reradihidden.

For custom to be deemed legitimate in law in thyeaodern period it had to conform to
several qualifying factors. These are clearly sdthy contemporary legal tracts. Customary
rules had to be reasonable, must have existed aaed bxercised continuously outside of
living memory, and must have operated within a téijurisdictiori. Due to the nature of
custom, these conditions could be difficult to pro®@ral testimony could provide first-hand
experience of a customary rule. When this knowledge passed down from generation to
generation, a person’s knowledge of a custom ceuténd back through time, proving the
custom was valid. As Fox points out, while oraltitesny could provide better evidence of
consistent usage, customary law was increasinglggberitten dowf'. This created a
complex legal situation, where both oral and litenaodes of proof became legitimate ways
of validating customary law.

In this chapter, | examine depositions from a sangilthe 112 customary disputes
concerning our six places of interest, which werespnted to the Exchequer court and the
Duchy of Lancaster between 1558-1700. Evidence feorsample of fourteen custumal
documents from Essex is also explored. Althoughsputocations vary in location, economy
and urbanisation, they all provide some insigho itite ways in which customary law was
preserved and practiced in early-modern Essex. thke&s uses depositions about custom as a
key to access the ways in which early-modern pedpleught and felt about their
surroundings, the people they had contact with, lamd they ordered and prescribed the
experience of their lives. As outlined in the imtuation, this thesis addresses the mentalities
of the people of early-modern Essex. The ways inclwioral and literate cultures shaped
customary law and practice, and how this in tufeciéd the identity of those participating in

custom, are explored in this chapter.

% cCalthorpe, Lord and Copyholdé.
1 A. Fox, ‘Custom Memory and the Authority of Writing’ in Pri€fiths, A. Fox & S. Hindle, The Experience of
Authority in Early-modern EnglangBasingstoke, 1996) 96.
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Literacy

The history of literacy and education is of sigraft interest to historians of the early-
modern period. For at least fifty years, socialtdrians have recognised the importance of
dispelling myths and countering assumptions abloaitréality of literacy in the early-modern
period. As M. Clanchy’s work on the medieval peramonstrates, the written word was not
a new invention at the beginning of the early-madeeriod. In fact, Clanchy demonstrates
that a great deal of the transition from oral adtto reliance on writing had already occurred
by the start of the sixteenth century. Records hembme well established in royal, legal and
monastic circles, and, Clanchy argued “early regdiar purposes of prayer, was everyone’s
ideal by 1500"%? Ideals, of course, did not always reflect reality.

D. Cressy’s examination of signatures and markisasnost exhaustive study of early-
modern English literacy. There are well rehearsesdhodological problems of relying on
signatures alone to denote individual capabilitlywhat was a complex range of skills. Keith
Thomas points out that as reading was learnt befateng “Dr Cressy’s figures for illiteracy
in 1640 ... are not just an underestimate of thaé® could read, but a spectacular
underestimate®®> Thomas also highlights that reading had sevemest of competency.
Novices began with the Black Letter of the hornlbadiich was used to teach the alphabet
and basic religious texts. After that came the fassliar Roman type, and “even if he could
manage both forms of type, it did not mean thatbeld decipher a written documenif”.
While these are valid points, Cressy’'s acknowledg@nof the limitations of the data as
indicators of a certain level of literacy should befficient to keep the historian from
misapplying their finding§>

Part of Cressy’s work centres around data fromesixtEssex parishes. He establishes
levels of literacy in Essex using signatures on Retestation Oath returns of the 1640s.
Unfortunately, Protestation Oath returns have notiged for any of our six places of interest.
However, Cressy’s findings may be used to shed bghthe general situation in the county.

Cressy examines the reasons for,

92 M. T. Clanchy, From Memory to Written Record: Eamufl 1066-13071999, Oxford) 13.

9 K. Thomas, ‘The Meaning of Literacy in Early-modédEngland’, in G. Baumann, The Written Word: Liteya
in Transition(Oxford, 1986) 103.
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llliteracy figures in Essex, ranging from 36% at W¥eead to 85% at Little
Oakley ... .Several parishes, notably Barnston,t@&hxKelveden Hatch and
Wormingford, scored close to the county averag®&3%, but for others the

figures were significantly better or worge.

The explanation Cressy gives for these patternglitfracy relate to divisions of
agriculture. Mixed farming and inland regions haghler literacy rates than the coastal and
marsh land areas. Cressy denotes that proximigr¢e urban centres improved literacy rates,
whereas religious affiliation and educational oppoities proved too problematic to trace.
Attempts to correlate wealth with literacy showediaconsistent relationshiy. As Cressy

concludes,

No single phenomenon, experience or set of condditivill adequately explain
this distribution, so we must posit a mixture diuences, a complex matrix of
cultural, ideological, economic and perhaps evetidaatal elements which

fashioned the literacy of each community at a pakr time?®

In his work on literacy and popular culture, J. auggests that the numerical focus
of Cressy’s work detracts from the subtlety and plexity of analysis required when
addressing the nature of early-modern literacyryBargues that “Both the desire to measure
illiteracy and the method of doing so through itigsbito sign reflect the conditions and
assumptions of an urban industrial and predomigalititrate society®® Instead, Barry
examines the spread of literacy and reading thratgyhelationship with popular culture,
focusing on methods of education, book productiod availability. Importantly, Barry
explores the way that national events were tiedvitlp literacy and how those events shifted
attitudes towards the written word. He argues thatdestruction of visual culture during the

Reformation, and the new emphasis on “the wordeasral to Christianity”, was key in the

lbid, 78.
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proliferation of literacy amongst the mass8%Barry also examines how the turbulent events
of the Civil War shifted attitudes to printing, argg that “While some reactionaries saw the
revolution as proof of the dangers of any educafborthe people, others thought it proved the
need for fuller education*®*

The widest ranging study of literacy is R.A. Houssowork on early-modern Europe.
Houston combines the study of ‘direct’ statistidata, and ‘indirect’ qualitative evidence, to
assess the state of literacy between 1500 and H@@ston’s conclusions point towards a

slow and erratic increase in those participatinttémate culture. He observes that,

What usually happened was that literacy improvedray the upper reaches of
the social hierarchy and among men first, folloveethetime later by women
and the lower orders. ‘Ceilings’ or ‘plateaus’ weeached by different groups

at different times but it might take decades to enoff them again®?

While tracing the fluctuations of literacy leveks useful in understanding the early-
modern mind-set, perhaps of more interest is Houstbservation of the interaction between
oral and literate culture. He argues that “There wa firm dividing line between oral and
literate culture. The two were face-to-face all ogarly-modern Europe*®® Such interaction
is visible amongst the Exchequer court cases frase The way in which evidence was
produced to the court, by deponents in oral amddie forms, raises questions about whether
the weight placed upon oral and written evidence egual. Furthermore, the complex and
layered information given by deponents begs thestipe of how and why they slip
effortlessly from discussing written documentsedparting memories of words overheard.

K. Wrightson takes a different approach to exangniiteracy in the early-modern
period. While Houston observes “a yawning chasnilicdracy”, Wrightson initially focuses
on the achievements and progress of literate @ltlt Although Wrightson acknowledges
limitations in access to literacy, he argues tlia¢ ‘period between the accession of Elizabeth

and the outbreak of the civil wars had witnesseadething of a revolution in the provision of

:I.OOMl 78.
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educational facilities® Wrightson goes on to highlight that these improeats only really
served the higher end of the social stratum. lir tleeal study of the village of Terling in
Essex, Wrightson and Levine attempted to gaugetitelevels by examining signatures made
by parishioners on a variety of documents. As sts Ibf signatures for oaths survive from
Terling, Wrightson and Levine use other evidenceluding wills, presentments to quarter
sessions, deeds, bonds and depositions. They Btehdy decline in male illiteracy from 53%
in the period 1580-1609, to 29% during 1670-1698ylobserve a levelling off of the decline
at the end of the seventeenth century. For womeheiting, Wrightson and Levine find a
much higher percentage of illiteracy throughout pleeiod, with 85% illiterate in the period
1580-1609, and 71% from 1670-1698.From this data, Wrightson and Levine observe the
uneven spread of literacy in the seventeenth cgnsuiggesting that social bias meant that the
advances made by village elites occurred nearlyemtucy before that of their poorer
neighbours. Wrightson and Levine link changesterdicy to the growing desire of people to
be part of literate culture for legal and admirdstre purposes, but more importantly, to
involve themselves in religious culture by reading Bible*’

From the pain-staking work of these scholars, weehzeen given a window into the
way in which early-modern people were educated. viag reading and writing were taught
as separate skills show that ‘literacy’ requireBritgon in early-modern terms, rather than as
an imposition of modern assumptions. It is alsalent that while literacy can be traced, the
trail is patchy and localised, and inferring comsatuns from numerical data is frustratingly
inconclusive. Although figures from localised seglimay paint a picture easier to analyse, it
is vital to remember that national events had atgrapact on the way in which life changed
in this period. Overall, it seems that the consermiween historians is that while change was
slow and erratic “In 1580 illiteracy was a charaistec of the vast majority of the common
people of England. By 1680 it was a special charistic of the poori® Keeping this
context in mind, this chapter establishes how amithnd oral forms of evidence were used in
Exchequer court depositions. The chapter examioasthe deponents rationalised, prioritised
and legitimated their answers (relying on both @atl written evidence). The answers to
these questions inform our view of early-modern talres, providing information about the

structure of thought processes and assumptionarbf-eodern people, which were at once
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both too complex and too obvious to contemporaonewarrant an overt explanation for the
outsider.

When answering the interrogatories set by thetspgome deponents used knowledge
they had gained exclusively from interacting witdatument. In a number of cases deponents
used their knowledge of written sources in ordepriave or disprove an alleged customary
right. For example, in 1589, Thomas Wyberd of Cekthr, when deposing about a disputed
boundary, testified that he was ignorant of whidmir the disputed lands lay in. He deposed
that “whether yt did belonge to the sayde manndodhe Abbot and monkes of St Johns in
colchester he knewethe not certenlye but refergitheselfe to the evidences and wrytinge that
concern the sam&®. In this instance the deponent claimed no pers&nalvledge, and
consequently directed the court to written evidence

There were those who seemed to have a simplearetdiip with the written word: they
saw documents, read them, and their testimony whgeded to the court where it was again
transferred into written form. For example, in 1618hn Cubytt deposed in a dispute over
cattle grazing rights, recalling that “the saidskedconcerning the disputed land] was made
unto one Rolfe Pettis sone in lawe to the c[o]nipHat] to the onliee use of the comp[lainant]
whoe did take and recyve the proffits theredf’Even so, this process is complex. Although
the evidence begins in the written lease, it was thresented orally by John Cubytt, then
reinterpreted by the scribe and transferred bacirtiben form. This makes any documentary
evidence understood and produced by witnessest arii sigeech.

In 1611, Thomas Cheese was asked to depose camgdris knowledge of customary
charges in Maldon, which applied to selling freehptoperty. Despite having known Maldon

for some thirty-eight years, Cheese explainedhkat

referrs himself to the records and the nature efdfaild custome as he hath
seene it used [and] knowne it paid is as followeidz. Every purchaser of
freehold lands [and] tenements lying wili]thin thgigl mannor of much

maldon ought to paye tenne pence in every markerxester]y pound:*

1097 N.A., E134/31Eliz/Hil3.
1107 NL.A., E134/16Jas1/Mich39.
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Thomas Cheese chose to provide the court with reglérom the borough records, instead of
utilising his personal knowledge of how the custmas practiced. Cheese’s answer is less
surprising when we consider his profession of gerer, as he was more likely to have access
to documentary evidence, and therefore hold iigh lesteem.

Other deponents had access to official documertdis as court rolls and parish records.
For example, Richard Pouley searched Layer Mariaeiglp registers to establish the birthday
of Deborah Johnsoh? The case concerned disputed copyhold lands asteoding debts left
after Johnson’s death. Her age and residence weyefdctors in settling the dispute. In
contrast to Pouley’s evidence, the other deponémtthe case provided their personal
memories of Deborah to verify their information.rlexample, Abraham Ball recalled making
a saddle for her, John Bream recalled how he drewoiah for twenty pounds, and John
Raynham, a former servant of Deborah’s, reportetl after inheriting real estate from Peter
Johnson she “lived in a higher degree than befdre”.

A case from 1618 in Hatfield underlines the impoce of documents. Richard Perry, a
husbandman, witnessed Lionell Farrington confiscagverything of value from Broad Oak
Manor, due to the debts of the Wiseman family. Whiibing their best to remove, damage and
destroy everything of value in the house (mosthaf joods having been hidden the night

before), Perry witnessed,

the deedes evidence and writinges as well conagnithe mannor of
Broddocke as concerninge other the landes tenement® hereditante of the
said S[iJr William Wiseman and of John Wiseman oeof them were and
were wont to be kept [and] remayninge in the saidske called Broddocke in
an upper chamber called the chamber of the evidende¢hat the dores staples
and hinges were broken open and defaced by the faaighgton or his

comandent!*

The doors had been locked for good reason. Docisnwvegre considered as being more

important than other books, maps and globes. Vahied minimum of one hundred pounds,

12T N.A., E134/3&4Jas2/Hil30.
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the documents had been “carried awaye by the aaidhdton in tronkes [and] chestes wlhi]ch
the sad Farrington found there in the hows2”.

Wood has argued that “writing was a source of pawesarly-modern England”, and
that in disputes over custom, the elite increagingtéed “an organised body of written
evidence which could be produced to undermine ¢bentmon report™*° There is evidence
from early-modern Essex to support this. The agtlobithe 1554 Maldon custumal sought to
gain power by excluding the populace from knowledfjeustomary law. In a similar vein to
P. Griffiths’ findings from the borough authoriti@s London, the Maldon custumal itself, as
well as the activities of the Corporation, were ie exclusively the knowledge of its
members:!’ The White Book observed that “It is of common oms¢ of this bourrow that the
common counsel of this bourow in all things shobkl kept close®'® W. J. Petchy has
observed that “the text of the charters and of ¢hstoms of Maldon were kept closely
guarded” and were referred to as “the secretseobttough™'° If we needed any clarification
of the power of customary documents, the attemptieo Maldon authorities to keep secret
the contents of the White Book provides it. The WHBook justified this need for secrecy “so
that no man....should make complaint to any lordasrein gentleman but to stande to the
judgement of the bailiefes without any such commitaf®. Fundamentally, the Corporation
was trying to prevent the undermining of its auitypby preventing the inhabitants appealing
to powers outside the borough. When the Maldon Q@atpn wrote the White Book and kept
it locked away in a chest, they were not only diwidthe people from customary law, but
denying them something infinitely more valuable,the form of a “written repository of
political authority and memory” that linked themtiwihe place in which they lived!

In his extensive work on early-modern towns, Rtldi has observed that from the

1540s there was,

15 1bid.
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a narrowing vision amongst the ruling elite, a lemidg of lines and widening
of distance between them and the rest, and numdransgressions against
local tradition in order to accomplish and sustaimse development$?

Tittler also finds that the narrowing elite soughtperpetuate and extend their power by the
exclusion of others. In Barking in 1590, there wamcern about who should view the
manorial documents. William Meayles, a surveyorsveacused of the serious offence of
removing the court rolls of the Manor. It was a#ldghat “this d[e]f[enden]t hath abused the
courte rowles of the said mannor by carryinge thtertondon to Innes Alehouses and other
places to be viewed and provised by strangersetditiite of the queens tenant&®lt is clear
that the damage done was not in the act of ‘stg'alie documents, but of allowing others to
see them. This indicates that access to writtetoousvas a closely guarded privilege which
had material benefits for the tenants of the manor.

The Freemen or Corporation of Maldon were a poed group of inhabitants.
Freemen were “always a minority among all the mialabitants™** In order to join the
Freedom, a fee was payable, and residence witleirtatwvn was essential. A man could be
born free if his father was a paid-up member of Eneedom, and only members of the
Freedom were entitled to hold office. It is cleesnh the custumal that the White Book was
geared towards protecting and advancing the righthe freemen. Evidence of this can be
seen in the White Book’s allowance of price fixirkgpr example, when a price could not be
agreed between merchant and bailiff, it was stdtad“it shall be lawfull to every freman to
whom the same vittler or vitlers shall resort omeoto offer weares to them to be sould for to
buy it, biddinge or if even not above th[a]t priegh]ich the bailiefs did bid before but under
what you may™?°

Members of the Corporation were also provided witblusive protection from attack.
The officials, presumably because of their ele@esitions, came into conflict with the local
inhabitants on a regular basis. The restrictionenbal attack was very clear. The White Book
reported that “it shall not be lawfull to any mamnviolens to call any baliefe alderman or any

other man within this number of xviij headburgessThiefe, horesone, false, forsworne,
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cokecold, knave, backbiter or bardé® This guard against insult emphasises the ideatttleat

White Book was a tool of validation for the Corpowa’s civic status. It was clearly an

attempt to prevent the inhabitants of Maldon fromdermining the Corporation’s officials

through common insult and rumour, which in a smalban community could severely

damage the authority of a public figure such asilifioor alderman. Later in the White Book,

more extreme attacks upon officials were condemfrigdis declared that it shall not be

lawfull for any person within this towne to makesals against the Bailiefes or justices of the
peace of the said Bourrough or lift up any weapdhThis demonstrates the Corporation’s
awareness of how enforcing their own agenda in bralkcbuld result in a violent struggle for

domination of the local area.

On a more individual scale there is evidence tloaudhents were required to enforce the
customary rents of royal manors in Essex. Elizalbgtntice, a widow of West Mersea was
having trouble enforcing customary rents in the daof Bower in 1558. Prentice reported
that she could not persuade John Field to paytee tyearly rent and “hathe not any rentalles
courte roulles or other evidences in possesyon ettyeshe mai make suche evidente proof as
is requisite in that behalf?® Due to this lack of documents, John Field pronedntserie
stoutlie and arrogantelie that he will spende thieie of the sad lands and tenements before he
will paie the same*? It could be argued that John Field would not hagen satisfied with
any proof provided by Elizabeth Prentice. Field nhaye been pursuing a personal vendetta
which motivated him to ignore traditional customarpof, such as the reporting of residents
of continuous usage time out of mind.

There appear to have been several ways in whiclcandent could be identified as
legitimate proof of custom. For example, a diredénitification occurred in 1631, when
Edmund Dawber, a gentleman from Wivenhoe, depdsadat map shown to him was a “true
plott of [the] river”, indicating that the map wascurate and reliabfé® Similarly, in 1634 it
was recorded that John Smyth of Colchester “sdleththe rentalls nowe shewed forth to this
deponant upon his explaination are true rentalkeabeleveth of the mannor of shaw&¥”,

However, Edward Nowell deposed that “the aquitamowe shewed forthe ys the very true
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deede of the saide margarette Britt&ff’Nowell described the deede as ‘true’, but meaist th
in a different sense to Dawbers’ ‘true’ map. In N8 deposition the issue is not whether the
deed was accurate in content, but whether it wdgeatic in terms of how it was created. This
distinction may seem slight, but is essential irdarstanding how early-modern people
defined the legitimacy of the written word as probtustom.

In addition to direct identification, a secondaoyrh of identification of documents can be
seen. John Eldred of Colchester deposed in 1630,ltle verely beleveth that the bond here
shewen forth unto him was sealed and deliverechbysfaild robert corbet®® Eldred’s idea
of the validity or truth of the document lies notiis contents but in where he saw it and with
whom. In another example from Coggeshall in 163¥grmas Shortland deposed that “the said
mr Aylett did then and there write a note wheregrevcontayned the names of all or the most
parte of the then coppiehould tennants ... whicte o writing he beleeveth to be the same
which he now produceth®® The document was identified because the deponieméssed Mr
Aylett writing it, rather than because of any ekiesign or interior content on the document
itself. Both of these deponents used personal eq&l knowledge of a document in order to
prove its trustworthiness. Therefore, the proathef document’s reliability lay in its in origins
rather than its content.

There are isolated examples of professionals beskgd to identify a document. In 1597,
Josias Funck was bound to ensure that Jonas Brgwihialdon appeared in court. After re-
allocating the bond to his brother, Browning defiadiland debt collectors came to recover

money. Funck, however, had a receipt to proveBnaivning’'s brother was now responsible;

the s[aild Thomas Hedgeman [who sought to collbet debt] did presently
carry the said writings to a scrivenor in fleeteeste ... and asked the said
scriveners opynion whether the said writinges weudficient in lawe to

recover the said twentie pounds against the syeillthm Browninge®**

The scrivener confirmed that the writings were dialThe dispute escalated when Thomas

Hedgeman refused to return the receipt, leavingclkdiable to pay Browning’'s debt. This
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example seems to be an exceptional case, as tlwitajf documents were identified by
deponents who had direct knowledge of the creatiothe contents of, a document.

Another way that documents could be proved trugtwowas by the identification of a
person’s handwriting. As K. Thomas has observets thquired high levels of literacy.
Furthermore, close knowledge of a person woulddmessary to distinguish their handwriting
from that of others. On a basic level, some deptnéeclared that they were familiar with a
person’s writing. For example, in 1688, William Kkice deposed that he knew the writing of
John Phillips and Susana Grymwodd®Alternatively, people identified their own writirig
order to prove the authenticity of a document: Wil Gardiner stated in 1641, that “the
p[re]sentm[en]t now shewed unto him ys the sama]a¥jithe jury then p[re]sented he beinge
one of them and that his name subscribed to thé pe]sentm[en]t is his owne hand
writinge”.**” In some cases, the interrogatories required edepgnent to identify a document
by handwriting**® Arguably, this could indicate that the circles hiit which deponents
moved were in a literate network, connected by Kedge of each other’s written documents.

In 1687, John Casse the vicar of Heybridge nealddfa attempted to sue John
Hayward for non payment of milk, wool and lamb éih John Lasby, who had, in the past
been the vicar of Heybridge, deposed his knowleafgihe tithes. Lasby also identified the
handwriting of John Casse (the complainant) onceipe'®*® The identification of Casse’s
handwriting demonstrated that Casse had receivethgrat from Lasby, instead of the tithes.
Importantly, none of the other deponents (mostlsicatjural workers) deposed to identify
Casse’s handwriting. John Lasby was not employetkepsionally to identify the receipt, but
it seems that, as a literate man of the commuhgywas required to identify the handwriting
of a man he was familiar with. This supports theaidhat the literate men and women of a
community played an informal role in regulating andhenticating each other’s transactions,
especially when cases came to court. Thereforegthiierate peers held the key to validating
written documents (though not always to each othdvantage).

Another example of early-modern communities bewgulated by a literate minority
can be seen in Maldon in the 1540’s. The creatioth® Maldon custumal in 1554 was a
consequence of the grant of a charter to the toywdédry | and Philip 1. During Edward VI's
reign, Mary’s residence in East Anglia had beendha with tension and danger. Her zealous

136 T N.A., E134/3&4Jas2/Hil30 & E134/3&4Jas2/Hil32.
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Catholicism and refusal to submit to religious deshad placed her in jeopardy. When
escaping to the continent seemed the only viabli®empMary trusted the Maldon Freemen to
arrange the docking of ships. Ultimately, Mary styn East Anglia. When her brother died
and Mary's struggle for the throne began, Maldonlated support for Henry VIII's eldest
daughter and their loyalty was not forgottéhThe grant of a charter and the inCorporation of
the borough followed.

At the start of the custumal, the freemen statér tteasons for writing down the

customs;

it was thought good [and] meete and covenient fiat]te of the said ould
customes should be made somwhat more plain [ardittpfor feare of any
ambiguitie or dout that hereafter should or migtgeafo[r] lacke of sufficient

matter**!

The phrase used in the introduction of the custutfta lacke of sufficient matter’,
implies that without a record of customary ruleispdtes could not be settled satisfactorily,
whereas an official, fixed, record of all the rulgisthe borough could not be disputed. As
already discussed, Tittler has argued that theodasm of the reformation meant that urban

identities required considerable reconstructionrduthe early-modern period:

In order to sustain a viable urban identity, angstto legitimise civic authority,
such destruction required an extensive reconstmicif cultural forms. These

included the refashioning of a useful collectivenmoey.**2

This is evident in the actions of the office-halglielite in Maldon. The Maldon White
Book could be seen as an attempt by the town’drigaden to renew the collective memory
of Maldon’s customs. The custumal, once writtencamee an object of civic regalia,
validating customary rules and preventing dispulteshe case of Maldon, the production of
the custumal can be seen on one hand as a move lyarporation to underline their civic

authority and to unify the town through a commomlenstanding of custom. On the other

140 petcheyA Prospect of Maldonl51.
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hand, it could be argued that the Corporation sbtmicontrol custom by ensuring that only
literate members of the community could gain acteghe official version. It is significant
that the literate members of communities took acreasing responsibility in regulating
custom when records were involved. As Wrightson bascluded, this could mean that
literacy created a division inside the communityknbwledge. He suggests that “Where new
ideas, new alternatives of thought and new modektsebaviour came into conflict with local
custom, they could promote a degree of culturdédghtiation within local communities of an
altogether novel type**?

This concentration of power in literate hands te& illiterate vulnerable to exploitation.
Fox argues that “in times of dispute consideralffierts might be made by both landlords and
tenants to manipulate the written word: court rotigsteriously disappeared, custumals were
tampered with and parish chests were robB&UThere is evidence of this in the documents

from Essex. For example, in 1632, in Coggeshalbdepts were asked whether,

by giving of some reward of moneyes to alter omgfgathe old court rolles and
court bookes of the said mannor or mannors andrite wew court rolles and
court bookes onely altering the fynes in them frartyne uncertaine to a fyne
certaine ... and the fynes double the said rents upe margent of the new

court rolles or court book$?®

In reply, a whole stream of wrongs concerningwhigten documents of the manor was

provided. The most relevant came from John Sardsikty year-old clothier, who,

did heare his grandfather being a coppieholden@fstid mannor say that they
... did send unto the said Sir Thomas Myldmay theimg also steward tenn
yards of Lemster cloth which was reported to betlwdOs a yard to the end
that the said steward should make their ffyns tieirtAdmissions certaing®

It appears that although customs were supposbd fixed and continuous, they were in

fact still very much up for negotiation.
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William Howson, a Gentleman from Chelmsford, remenel the gift of cloth, claiming
that it was sent “desiring him to remember the $aither suite™*’ This indicates that the gift
was not given to ensure the outcome of the cagembtely to remind the man in charge to
make a decision. However, this remains an uncomgnargument. Nonetheless, Michaell
Hills remembered that,

there was a speech in the towne of Coggeshalkliiea¢ was a rate to be made
amongste the customary tennants of the said masingreat Coggeshall to
levy a some of money therby to give to some priaitipnen for the
confirm[ation] the certaine custom touching thedg*®

The collection of the ‘bribe’ was announced puigland collected by official means, that
of a tax amongst customary tenants. As a resudt,lihibe’ could easily have been seen by the
tenants as an investment by those members of thenoaity affected by customary charges.
Ensuring that these customary charges were fixedflted a large part of the community, and
the money to effect this change came from a legiéntax. Suddenly, the gift of Lemster cloth
to the steward in charge of the manorial rolls seéss like the secret corruption of an elite
few, and more like a community using their resositteaffect change.

In customary law change was necessary in orderaiotain the relevance of the rules. In

the Maldon White Book, the borough’s customs weréten down,

By the virtue of such letters patent[es] as latghPhilippe and Marye Kinge

and Quene of England to the said bailiefles] .d #meir successors may
dissolve discharge abrogate [and] take away or allasuch customes and
ordinances as hath bene used to be frequentechwvitisaid burrough ... and
establish such other laudable and necessarie cestordinances and wayes to
be frequented and within the said bourrdit’e.

Despite the ideal that custom should have beenamgsgd and in continuous usage

through living memory, the officials writing the W Book inserted a clause which entitled
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them to alter custom whenever they needed. If cusity rules had only existed in the

memories of local people, changes to those rulesdcbe absorbed and accepted by the
custodians of custom over long periods of timetaomg the image of the continuity and

timelessness of custom. However, once custom wagemwidown, making changes required

official approval and justification, drawing atteort to the fiction of custom as existing

continualy time out of mind of man.

Therefore, documentation gave custom greater Htakahd continuity, as well as
providing proof of its history and origins. D. Wédlas examined oral and literate culture
through the attitudes of antiquarians, legal tregsrand members of the Royal Society in the
early-modern period. From the writings of these otats Woolf has established that
“Documents were certainly preferable to oral traditbecause they represented a kind of
ultimate authority, testable and often externalyifiable”*° Although these factors seem to
confirm the customary ideal, documents also expdtisesk fictions of custom as unworkable.
Custom needed to change, alter, grow and adaptthattimes. While documents conformed
to the ideals of customary notions, they exposedfdict that they were, through necessity,
negotiable. Ultimately this undermined the authooit custom.

There is further evidence of the manipulation otwuents in customary disputes. An
attempt to fix customary charges in Coggeshall oecuafter an incident recalled by several
deponents. John Sander reported that Hughe Whiimgt “divers court rolles of the said
manor”!*! George Arnold the elder, a weaver, reported thattath heard it reported many
yeares agoe that one Whitinge who was Bayliffdid.burne some writings but this deponent
thinketh it not to be true*>? This reported incineration of court documentateems to have
sparked an attempt to alter the customary finds Eander, who reported the despatch of the
Lemster cloth, deposed that “they sent to the &wdThomas Mildmay..in regard the old
rolles and bookes thereof were burh® Interestingly, the customary tenants do not merely
take advantage of the opportunity created by tretraetion of the documentation to reset
whether the charges were fixed in their own miruls, also sought ways to establish the
change as legitimate.

Another man who gave evidence in the Coggesha# vass Mitchaell Hills of Ferring,

aged seventy-two. He explained that “he remembehethwhen as this deponent was a boy a
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report was that the old court rolles of the saichnma of coggeshall were made away by one
Cockerell’’®* Strangely, he was the only deponent to recaltthet rolls being stolen rather
than burnt. There are several other cases wherendods were important enough to be
stolen. Five separate cases among the Excheqierabhd answers between 1558 and 1625
claimed that vital papers had been stolen. For el@nin 1611, when Joseph Stainer used
letters patent to gain possession of old chantngldahe was accused of theft. Lawrence
Mitchell of London claimed that “Stainer having bgsuall meanes gotten the s[ai]d I[e]t[e]rs
patente into his handes hath wrongfullie enteréaltime premisses'®®
William Christmas of Colchester accused his stepther Samuell Blannfflower of a

similar theft of documentation. Christmas’s mothad remarried, and on her death Christmas

claimed that his inheritance was usurped by Bldowr.

the said Samuell Blanfflower Entered and upon avgsessed himself not only
of all and singular the afore mentioned freeholdd aoppyholde tenements
lands goods chattles and p[reJmysses of the saidbim also of in and unto all
and ev[er]y the deeds writinges evidences willeemteryes conveyances and
assurances in any wise concerning the same . thanldletter to effect such his
p[reJtended wicked and fraudulent intent and pueposjustly indirectly and

wrongfully procured->®

In Barking in 1603, Richarde Westwoode and Ptellfinstowe were accused of using
manor court rolls to oust Edmund Mortimur from laed. It was alleged that Westwoode and
Anstowe “by some sinicster and indirect meanes][lgatten and procured into theire hands
and custodie ... the coppies of the court rollsthed said mannor [of Barking] of right
belonging to your said oratot®/ Mortimur went on to argue that, because he didposses
the documents, he could not sue under the commanaher work on the culture of fact, B.
J. Shapiro argues that under the common law “the® a strong belief that written records
were superior to witness testimony because they wet subject to the fallibility of human

memory”**® While the common law courts required written ewicks the memories and
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experiences of deponents remained important fofmevidence in the Exchequer court. This
diversity in the types of evidence accepted byERehequer may have acted as a safe guard
against the monopolisation of power by the literateority.

In 1610 in Hatfield, a dispute arose over a titlairidary in the manor Mayden Hall
between Edmund Allen and Samuel Aulmer. The digplieundary separated Hatfield
Peverel parish from Ulting parish, leaving the ipitents divided on where their tithes should
be paid. John Cracnell, a fifty year-old yeomaregdd that a survey that showed the
boundary had been damaged by Edmund Allen. It Wwased that Cracnell “did lende unto
the compl[anent] at his request a booke of theesuof the mannor of mayden hall ... wlhi]ch
booke or the greatest p[ar]te thereof remynetheradt [and] torne in this deponents
custodie™® These examples show that documentation was alneyjng a major part in
proving customary rules. Once created, documernigladvance a claim at law, and were,
therefore, of great value. This meant that wherudwnts were damaged, destroyed or stolen,
legal disputes became more complex. Accusatiorthedf and destruction of records could
easily have been made up in attempts to damagepponent’s case. Without the correct
documentation, property could be lost to rivald)ertance could be misappropriated, and
cases could be prevented from being heard at themom law. Although the truth (or
otherwise) of these accusations remains unclear,irttegral place of the written word in
customary disputes must be acknowledged.

Custom, and documents which legitimised custonmygulaan important role in protecting
rights in early-modern Essex. In the 1590s, Mang&karles of Barking came to the
Exchequer to protect her right to inherit propdeff by her husband. Womens’ inheritance
rights were dictated by custom in the early-modmriod®° J.H. Bettey has argued that “The
custom of most manors allowed a widow to retain esaight over her husband’s copyhold
tenement”, and that “This provision of ‘free bendbr widows was potentially an irritating
and expensive nuisance for manorial lords, and trkgkp a valuable tenement out of their
hands for many years®* However, Margaret Sharles felt that because “\@leadeblyn
Henry Major and Joane his wife havinge gotten thiire handes and possesion ... div[er]se

courte rolls of your highness said Mannor and djg[dboundaryes terrytoies and other

19T NLA., E134/7Jas1/Mich8.
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evidences and especially one release”, she wadauttaprove her entittement to a portion of
her deceased husbands prop&yThis suggests that while manorial custom was desigo
protect the rights of widows, Margaret Sharlesirolaelied on her being able to access the
manor court rolls. In this case, it appears thiamee on written documents interfered with a
widow exercising her customary rights.

Another example of the requirement of documengzrdect inheritance can be seen in the
case of John Westwray “an enfant”, and his fattighe same name who was suing on his
son’s behalf to regain control of a property in IBag.'®® John Westwray provided a long and
detailed history of the property’s tenants and awnstretching back to a survey done for
Edward VI, to show how John Plowman had fraudujertttcupied the property. John
Westwray demonstrated extensive knowledge of tka and property. However, even with
this customary knowledge and understanding of tlea,ahe was still unable to obtain the
164

property as he could not gain access to the retexant rolls.

Wood has argued that,

customary rights were disliked because they apddarthe minds of society’s
rulers to create a threatening sense of indeperdenche part of the lower
classes; in the second place, such rights veryncfteod in the way of the

economic interests of the wealthy and powetful.

This argument correlates exactly with a case intWe=rsea during 1544. The Parson, who
was the recipient of tithes from the Parish, attemigo abuse the tithes for his own gain and
was defeated by a group of inhabitants. As a rethdt inhabitants chose to write down the
customs to prevent any future dispute. In the ahiéxplanation of why the custumal was
rewritten in 1544, it was explained that the Parsad declared that “he would tithe cheeses
and milke within the compass of the strood in bpégnishes™®® This local conflict focused
around the parson’s attempt to tithe domestic predand the resulting resistance of the local
residents to maintain their customary tithing lsv@lhe inhabitants sought to legitimise and

formalise their victory in the custumal. Here we she fundamental contrast between the

1627 NLA., E112/14/157.

1837 N.A. E112/14/170.
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West Mersea and the Maldon custumal. Whereas ttee &l Maldon employed the White
Book in order to legitimate their exclusive contodlcustom and the town, the inhabitants of
West Mersea sought to record the defeat of an atitanpt to control and exploit customary
tithes.

The authors of the West Mersea custumal soughtdi®gt their community in 1544.
The customs largely prescribed the entitlementhef Parson to take tithes upon certain
produce. However, only specific quantities of goedse liable to be tithed. Throughout the
custumal, details were given of various tithes \tilee parson was entitled to take. Generally,
these tithes only applied when numbers were almvanimals or measures of resources, such
as hay stacks or bundles of wool. For example ag vecorded that “the vikar is to have the
tithe of Geese being breed in the parish of evenyar seven he hath one of them at Lammas
day”, or “for the tithe of sheep that is feed withhe parish from before candlemass untill the
month of sheare time the vikar is to have the t@aitt or pound of wooll*®’ These examples
suggest that when land and animals were prospeitiegyicar was allowed to take a share.
However, the customs leave room for those witheoatitpor abundance to avoid tithes which
would otherwise endanger their economic survivdlisTdemonstrates that custom, when
written down, was not always appropriated by therdite elite in order to attack plebeian
interests.

The West Mersea custumal also protected the grasdrg along the verges of fields
as a resource. Animals could be grazed, or hayh®rwinter could be gleaned from these
small strips of grass, meaning the difference behweeding livestock or working animals, or
doing without them. The custumal stated that heitparson or vikor is to have nor at any
time hath had ... any tithe of the grass of coldéiggreens being in breadth but the teames
length plow and all*®® This custom demonstrates that farming methodsviea¢ “of central
importance to the subsistence economy of ‘the poeete protected® S. Hindle, in his work
on the poor law, explains that a large sectionhefeaarly-modern population trod a fine line
between ‘making shift’ and dependency on formaligbarelief. Hindle examines the way in
which the poverty-stricken members of communitiésed “a wide variety of resources -

from casual labour to common rights, from cultigatiof cottage gardens to the rearing of
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livestock, from kin support to neighbourly credigm petty theft to covert embezzlemeh?.
Hindle underlines the important role of custom iaimtaining the precarious balance between
subsistence and dependency on official poor relief.

Strong evidence can be found in the 1544 custdroad West Mersea to indicate the
intentions of the authors to protect those in tmmunity who were struggling to survive on

their own agricultural resources:

neither the parson or vikar is to have or at angtimth had no tithe of green
pease cods gathered for meat nor of garden peakeams nor any other
commodity growing within any gardens what soeven@éut sufficient for the
dietts of those parishioners and their families séhimbour and industries in the
increasing of other tithes and duties hath alwagesnba sufficient allewe and
satisfaction by custori{?

Here, a genuine concern was expressed for thosesting upon garden produce, as
well as presenting a defensive respect for those wbrked hard but profited little. Again,
this demonstrates an important point about the wayhich this custumal sought to protect
the rights of the poorest inhabitants. Furthermdrdemonstrates that custom, when written
down, was not only appropriated for the self-indéref the authorities but for communal
benefit and protection. In contrast, instancesusta@ms underlying common use rights which
aid subsistence are not as frequent in the MaldbitdMBook. One example states that ‘it is
declared that the towne have used to fell down wgamvinge within the limits of the
borowe”!"? Unlike West Mersea, there is no expression ofittigortance of this right to the
residents of Maldon. Maldon’s formally structureardugh hierarchy and urban environment
may explain the differences between the custunTdis. priorities of the Maldon custumal
were clearly those of a ruling class; prioritisiigler and obedience, and legitimising power.
On the other hand, the West Mersea custumal issémton subsistence farming and curbing
parochial power, indicating much more rural andplan concerns.

Another example of this defence of subsistence agpim the exemption of small-

scale industry from tithes in the West Mersea ausiu For example, when clarifying the

1705 Hindle,On the Parish? The Micro-Politics obPRelief in Rural England ¢.1550-1780xford, 2004) 92.
"1 E.R.O., D/IDEt M53, 4.
12 E.R.O., D/B 3/1/3, 3.
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wool tithes it was recorded that “the vikar is mmthave nor at any time hath had no tithe of
locks of wooll remaining after the winding nor dfet underlockings of any sheel® This
custom demonstrates that the scraps left from sigeaould be gleaned by parishioners “in
consideration of washing shearing and winding dsd diligent tending of the whole flock
which have always been a sufficient allewe for éhtisie without mind*’“. Here the un-tithed
gleanings left over from commercial shearing aneward to the parishioners whose hard
work maintained the flock, ultimately benefitingettwhole parish. This suggests that the
relationship between the rich and poor of the comitgwas one of unity and mutual reliance,
rather than one of division and exploitation. Haadéhows that both the indigent of
communities, and their betters, had vested inteliespreserving customary rights. He argues
that fuel gathering, gleaning and common grazihgravented “the inflation of welfare costs
which would inevitably result if these rights wexlerogated or undermined™

Although the Maldon custumal was outwardly concdrioaly with the profit of the
Freemen, it can be argued that from the point @wof the Corporation, the custumal ensured
that Maldon’s population were being sheltered ffmomerty in an economically unstable time.
As Petchey has suggested “There was an elemerdlibBrhte population control at Maldon
which was arrived at preventing any influx of unéoyed people from other areas®
Foreigners were restricted as to their residenoeyntanded to keep different trading hours,
required a special licence to trade in order toich¥imes and were forbidden from keeping
shops.

Strangers to the town were deeply mistrusted leyatthorities, with the custumal
stating that “every aliant dwellinge within the toevought to sware before the Bailiefes for
the time being”. This ensured that the Corporasanithority was not undermined, as well as
providing grounds for swift removal if the oath wa®ken. Foreigners were also banned from
carrying weapons, which is suggestive of tensiomgatds outsiders within the towfY. It is
possible that the xenophobia of the Corporatiorifcials drove them to enter this custom,
motivated by their suspicion of those from abraather than any real threat of blood-shed in
the town. However, in times of dearth such as ##9Iriots, when local resources were being

exported leaving the county to starve, tensionsvéen inhabitants and interlopers became
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open dissent’® The efforts of the Corporation to use custom ideorto exclude outsiders
advanced what they saw as Maldon’s best interéses population of Maldon rose by only a
hundred people between 1520 and 1672, in a perimtevmost other urban centres doubled
in sizé™. This could be seen as a sign of stagnation, terraitely, as proof of the borough
authorities’ success in the prevention of overcriogdunemployment and poverty. In periods
of crisis, such as the 1629 grain riots, the “Coagion agreed to contribute to the cost of the
grain’s purchase out of their own pockets”, dem@tistg just as much real concern for the
stability of the town and the welfare of its inhalvits as the West Mersea custurtfal.

In a similar vein, it may be naive to assume that\West Mersea custumal was written
merely out of concern for the poor of the communiltlgis custumal may have been written in
order to undermine a disliked authority figure, wlaight to claim tithe inhibited the profits
made by those in West Mersea. The custumal pasmtpponent, the parson, as greedy and
uncharitable, further justifying their appropriati@nd interpretation of custom. It could be
argued that the authors of the West Mersea custweed just as guilty of appropriating
custom to suit their own agenda as the Maldon Qatmm. However, unlike the Maldon
Freemen, the inhabitants of West Mersea were faie retbquent and convincing in their
justification. First, they referred to how “Dwelem these parrishes and there abouts of the
age of Threescore years and above ... hath sett tleew own testimonies knowledges and
reportings of their fore father$. This demonstrated the reliability of their sowcas well as
fulfilling the condition that custom must be “withiomind of man®*®*2 The Maldon White
Book hardly disguises the fact that the reportestamas were “newly made and agreed uppon
by the saide Bayliefes Aldermen and headburge¥8es”

Furthermore, the White Book goes on to say thattteoms were written down “for the
good rule and governence of this Borroudf’In Maldon the primary use of custom was to
govern the inhabitants of the town, rather thampratect custom. In contrast, the people of
West Mersea made a much more satisfying defentteeofcustumal, justifying its creation as
a method of reining in the Parson who intended violate and distroye all custom&®

Fundamentally, it seems that the authors of thet\Wessea custumal successfully employed
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the language of custom, engaging with its claimgdéammutable and continuous in usage,
and built their customs up to become a ‘bill ofhtig, rather than a list of charges the vicar
was entitled to. The Maldon Freemen, however, sieehave been less successful, missing an
opportunity to further legitimise their claims tomwer and admitting, too easily, their
appropriation of custom.

It is clear that the written word was often an gréd part in the functioning of custom.
Documents were used as proof of a custom’s legiymaere essential to prove cases at law,
and were understood to hold great legal power. Baris such as the Maldon White Book
were used to create and maintain power for a pgeil minority of the town’s residents,
through the exclusion of the many and ensuringctirginued privilege of the few. Custom’s
reliance on documents, combined with limited actestocuments, legitimated the power of
the few but prevented people like Margaret Shaates John Westwray from exercising their
rights to property. In the context of increasingiab polarisation, with a narrowing elite
seeking to dominate local politics, it is not sisprg that access to documents became a
problem in customary cases. In contrast, some dentsrserved to protect customary rights
against attack. It is clear that later in the périiterate members of communities regulated
each other’s behaviour by identifying documentsrédwer, the West Mersea custumal shows
that customary documents were used to serve betintarests of the elite and those of the
poor, when their interests coincided. The needetmmomic stability meant that the needs of
the literate elite and the poorer of communitiegevadvanced by the custumals. Had the
interests of the poor contravened elite interefits, documents, ultimately subject to the

whims of the literate, may have been very different

Orality

In a joint introduction to their collection of egsaabout oral culture, Fox and Woolf point
out that “it is easy to overlook the fundamentapartance of speech, the oldest form of
intelligent communication, and of its reception-emdinterpart, hearing® This is especially
true of a document-centred history. While the Exgle court depositions provide a rare

opportunity to access the words of ordinary pedple necessary transliteration of their words

186 A. Fox & D. Woolf (eds.), The Spoken Word, Orallfdte in Britain, 1500-185QManchester, 2002) 1.
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alters the immediacy of their meaning. The impant anportance of speech context is key.
The most exhaustive study of early-modern speeckois's monograph. In addition to
examining the relationship of oral culture to thenfed and written word, Fox considers the
changing nature of the speech during the periodhiglelights the emergence of ‘the King'’s
English’, as a London-centred dialect of the ellle. also observes the shortening of vowel
sounds and the addition of 30,000 new words tolahguage'®” While Fox underlines the
interaction of oral and literate cultures he argines,

In the small communities in which most people livedhat was important was
the seasonal cycle of work, the operation of l@tetom, the lore and tradition
of the neighbourhood, and the gossip about itshithats. These were the
things most immediate, most relevant to their elgpee, most salient in the
construction of their mental world, and none oftheere written dowrt®

Fox’s work does not dispute the presence and irapoet of literate culture. Woolf takes a
different approach in his monograph on the sociatutation of the past. Rather than
examining plebeian cultures, Woolf utilises antig@a tracts and the works of natural
philosophers and legal theorists to trace a chogichl pattern in elite attitudes towards oral
traditions. Woolf's evidence points towards thedleet of oral sources from the middle of the
seventeenth century”, followed by a renewed intemesoral traditions in the nineteenth
century, albeit with considerable scepticis$fi.Woolf explores the elites’ fluctuating interest
in oral traditions, and finds the increasing aualley of printed material and the growing
mistrust of the poor to be important factors. Bg #eventeenth century, he suggests that “the
association of oral traditions with socially mamirgroups — ballad singers and strolling
players, for instance — and with the “gossip” ad @lomen did nothing to endear them to the
educated™® This marginalisation of oral culture partially éaims the appearance of an
increasing number of custumal documents aroundtitnis. However, the spoken word was
still the most common form of evidence given attoogry disputes. In his article on the

social organisation of writing, Wood draws on deposs given by witnesses in customary
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disputes. Wood argues that the separation of adliterate cultures in the study of custom is
an arbitrary divide, as “for many generations, wgtand speech acted together to define
remembrance and custom, and to strengthen loaatitids” *°* While Wood confirms that the
increasing pressures of the period, such as populatcrease and scarcity of resources, fed
the growing social and cultural polarisation of coumities, he maintains that the increasing
recourse of the elite to written records did notamehat oral culture was weakened or
overwhelmed.

Bushaway'’s findings verify the survival of a furmting oral culture in the later early-
modern period, from 1700-1900. In his article conoeg customary society, Bushaway
argues that the character of oral culture in tleisga was one of strength and continuity. He
argues that “Orality was the means by which custgnw@nsciousness was transmitted,
adapted and reinforced throughout most of the eaith and nineteenth centuries in rural
England”*®? The repetition of customs within a context of plpwculture and community
required vocal affirmation that strengthened ortdture against “attack by the propertied who
regarded customary ways of life in the countrysidd their cultural expression as an obstacle
to improvement and to progress through economéraiism” %

There is evidence of how this communal, spokeaormétion was used to establish,
legitimate and preserve custom in the Exchequert @mpositions from Essex. The spoken
word, when used as evidence, needed to be relig&ibharde Becke from Barking, gave
evidence in 1605 that he “hath credibly heardestiide wood called heigh hall woodd to be
and tyme out of mynde hath bine comonly taken amak to be p[ar]cell of the mannor or
fearm called heighhal®®* The importance of the phrase ‘commonly knowncésitral here.
The phrases ‘credibly heard’ and ‘credible repaostre also often used to prompt witnesses to
assess the accuracy of their information. By adtiwege phrases, deponents could place their
knowledge in the realm of valid custom, establighinas a piece of information widely
known by the community. Wood has argued that “assaccepted communal opinion could
be used to damn somebody’s sexual or moral repuatati the consistory court, so it could be

also presented as a common assumption of rigts”.

1 Wood, ‘Custom and the Social Organisation of Wgtj 286.

1928, Bushaway, ‘Things Said or Sung a Thousand TitBestomary Society and Oral Culture in Rural
England, 1700-1900’, in Fox & Woolf (ed.s), The 8eo Word 268.

93 bid, 256.

99T N.A., E134/2J)as1/Mich8.

19 Wood, ‘Custom and the Social Organisation of \W(gtj 260.

61




Chapter 1: Orality and Literacy in Customary Law

When and how words were spoken had legal signifeain the court of the Duchy of
Lancaster in 1582, John Clark sued William Clarkrothe inheritance of Perrye Fielde near
Coggeshall. John Clark claimed that his sister,gdeat Bretton, had not been paid her share
of four marks, as stipulated in their father’'s willhe legitimacy of the claim rested on
whether John Clark Senior added the condition gingaMargaret prior to the presentation of
the surrender of his land to the Homage. The iogatories directed the deponents to state
“whether did he [John Clark senior] utter those wies before or after the surrender
made”’®® John Enewe, a fuller from Coggeshall, deposeti“thahn Clerke dide charge the
c[o]mpl[ainent] to paye fower m[ar]kes to his sistégthin two yeares and did utter the same
both before the surrender [and] aftét" Here, the validity of a contract rested on wheraemn
of speech had taken place. This indicates thahegearly-modern world, the spoken word was
a recognised legal tool and could be used to estabdgal obligation. It appears that the
memory of an act of speech functioned as proofia$é obligations.

Further evidence demonstrates how the spoken wasda legitimate type of evidence
at law, substantiated by the ways that authorite=d the spoken word to enforce their civic
rights. John Joriseman, a sailor from Colchestepoded that he after hearing the town’s
charter read aloud, the boundaries of the town Weee in his memory “after the charter was
red the said doctor Cesar went ... to see Estenasshich by ancient men then present was
affirmed to bee the boundes [and] liberty&¥"Here, official boundaries were set in the minds
of everyone present, literate or illiterate, by gpeech of Doctor Ces&t. The power of the
charter to create and maintain the boundary layimds written form, but in the manner in
which it was read, and that “by ancient men thezs@nt was affirmed to bee the boundes
[and] liberties”.?®° In this setting, the ritualistic reading of theader and the subsequent
confirmation of the boundary by the ancient mentilegted the boundary, securing it in
common memory.

Oral testimony could work in a similar way to docmts to ensure that custom
remained constant, by preventing the literate &ds changing custom in order to exploit the
less powerful. The inhabitants of Coggeshall in(&&ed oral information to prevent the

enforcement of new tithes. James Lawrence of GZeggeshall, an eighty year-old webster,
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testified that “his father who was neare eightyrgeef age told him that the said farme and
lands called monksdown were always tithe frééThomas Ellis confirmed that Monksdown
was “always reputed to be tithe fre?.Similar evidence was presented in Barking in 1675
maintain tithe exemptions. Thomas Cooper of Barkendpaker aged forty-six, deposed that
“he hath heard his father say that he never pajdtghs for the same landé®® In these
cases, oral transfer and common understandingafah landscape came together to prevent
the imposition of new tithes.

Receiving information orally from family membersasva common way in which
customs were passed from generation to generafiois. not only provided a method of
disseminating customary information, but provideglams of legitimating custom when it was
guestioned. For example, in 1630, James Furley,eechmant of St Leonard’s parish in
Colchester, testified to hearing the Colchestertehaead aloud, and added that he knew the
boundary of Colchester “as he hath heard by hiesiocs long tyme before have extended
from the Northbridge of the sayd towne of colchesteo a place called the west nas€&'n
1631, Benjamine Chase of Wivenhoe, a mariner, agptsat “about sixtye yeares since there
was a certaine wharfe or landing place called fde docke and hath heard his father about
fytye yeares since say that there was a crane istametere the sfaild old docke for the
loading and unloading of ware&®

Oral testimony served to make sure custom was agrteand functioning. In an ongoing
case in Colchester in 1630, the borough authoriesmpted to prevent sailors unloading their
goods at Wivenhoe, a small estuary community aliout miles closer to the sea than
Colchester. The Corporation persisted in forcingtbdo land goods only at Colchester's New
Hythe, despite the fact that at Colchester, theRBolne was far too shallow on a normal tide
to sustain most vessels. The majority of depontesified on this folly of the Corporation,
underlining their arguments against this policyhaitformation about the reality of bringing
goods up the river to Colchester. It was arguetl“fiahermen cannot at all tymes passe upp
the river with there fish from Wevenhoe to Colclkesir to the new hithe afforesaid without
hassord of taynting [and] looseing the saffféThe testimony of merchants, fishermen and

sailors demonstrated that the custom of landingdgoonly at Colchester had become
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physically impossible by the 1630’s. The river Head become so badly silted that boats
carrying fish to Colchester were forced to wait éxceptionally high spring tides in order to
get any further up the Colne than Wivenhoe. In taise, there was a direct conflict between
the customs in Colchester’s charter and the reafigveryday life. One of the Free Burgesses
of the town, John Isles, insisted that “such thesidinge shippinge and loadinge at wyvenhoe
aforesaid is contrary to former right usage andarue and preduiciall and to the de fraudinge
of the said Bailiffes and commonalit§®’ This supports the notion that social polarisatias
occurring. The members of the Borough were sodaraved from everyday life in the place
they governed that they would take legal actiofotoe sailors to sail up a dry river bed, or to
watch their cargo rot waiting for a suitable tidehis ‘tunnel-vision’ of the Colchester
Corporation was exacerbated by their reliance amithen charter. The Corporation’s need to
legitimate their own increasingly oligarchic powed them to rely on a document which was
such an integral part of civic ritual that it woultbt be overruled, even in the face of
environmental reality.

Several deponents supported the testimony of tHersagainst the Corporation with
information on how goods were transported from Wha&e to Colchester. William

Comainne, a sixty year-old fishmonger described,how

Many poore people doe gett [and] ern there liveifeyed] maintenance by

bying of fishe at Wivenhoe of such fishermen as lolges [and] take fishe at sea
or in the sayd river [and] bringe the same thiflaexd] by carringe the same by
land to Colchester afterwards [and] by sellinghére [and] they have used soe

to doe all the tyme of this depon[en]ts remembeza?fc

Oral testimony based on everyday practice servegrdtect the rights of the labouring
sailors and fishermen of Colchester. In additibrsought to maintain the marginal industries
of the indigent poor. Many deponents in this casetpd out that without the work of
transporting fish from Wivenhoe to Colchester, maowr people who survived on the edge
of the Corporation’s boundaries would slide intogxdy, becoming a burden on the rest of the

town. There are similarities here with the West 8éar custumal, although it seems that the
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Corporation’s need for a legitimating civic chartead overridden their interest in the
subsistence of the poor.

Another Colchester dispute in 1633 concerned tletien of new mills to serve the
town’s growing population. There were conflictimdpas about whether the building of new
mills conflicted with the customary rights assoethwith the ‘ancient’ mills. Arthur Conder
of Colchester insisted that the new windmills wgreejudiciall to the customes and proffites
of the said mill”, arguing that there was not erfougusiness for the existing mill&®°
However, the majority of deponents agreed thatH#f windmills were not it wold bee a greate
hindrance to the poore people inhabiting within tien of Colchester®!° Several deponents
testified that the owners of the ancient mills fixgrices and insisted on only grinding bulk
orders, to the detriment of the poor. Marie Puruegorted hearing Richard Steele, a miller,
threaten “the poore folk that they were best coara] grind with him nowe for else if the
windmills were once putt downe he would punisherttend make them paie five pence or
sixe pence a bushell for grinding™ Oral testimony, while normally used to supporttous
could be used to defeat custom in defence of tHéxeeof the poor. Therefore, deponents
used their knowledge of what had been spoken inativa in order to overturn the exclusivity
of the ‘ancient’ mill, to protect and benefit theqs majority. As “the [new] windmills stande
as now they doe for the publike good”, they werppsuted by oral testimony against those
who attempted to close them down to preserve tveir profit.”*?

Oral testimony also revealed the untoward intestioh those involved in customary
litigation. For example, in 1598, Henry Bemen, asltandman from Kelvedon, a town

adjacent to Coggeshall, overheard a conversatiole wh perambulation in Bradwell:

mr Samford at such times as he was abbott of chgfjdsad a sute in lawe
about those tythes in which suite he did recovertythes of those lands from
Bradwell an therefore said if he should now chakrthem hymselfe as
p[ar]son of Bradwell he might have his owne handulght against hymself

[and] therefore he would not bring that matter irestion?**
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This conversation was clearly not meant to be memth When the boundary dispute
between Bradwell and Coggeshall came to the Exaredienry Bemen reported Samford’s
words, demonstrating that Samford had sued, n@réserve customary right, but to profit
from the tithes. This indicated that Samford did regard customary tithes as immutable or
an ancient right, but a financial asset to be daginthrough cynical litigation. Had the
conversation not been overheard, the issue may have come to light.

It has been demonstrated that oral culture waséxeis through which custom was
generally passed, preserved and legitimated. Thkespword was used in defence of custom,
but also in defence of plebeian interests. Thezesamilarities in the ways that oral and written
evidence were used to protect the rights of the.gdowever, it seems that the narrowing of
the literate elite increasingly meant that docurserancerning custom were appropriated for
elite interests. The spoken word was more accessibthe poor than the growing body of
written records, and was transferred between fagmjileighbours and everyday contact within
a community. Despite this, oral evidence was sfilbject to elite control in matters of
ritualised civic ceremonies, such as the chartadings at Colchester. It is clear from these
cases that when custom was not written down, ardbre allowed custom to change and
adapt to the needs of the environment and of tloplpe even if this change contradicted
custom’s legitimating fiction of immutability. Furérmore, it is increasingly clear that written
and oral culture were not used in distinct and spaways. To further understand the
intermeshing of oral and literate culture, it ispontant to consider the instances when both
types of evidence seep into each other, creatmgith and diverse world of the early-modern
mentality.

A large body of evidence demonstrates the waysdtedtand literate culture intertwined
in early-modern Essex. In Barking in 1598, deposevere specifically asked if they had seen
any “ancient coppeyes or court roulles to p[roJkatt, a house in Manbridge Street was a
copyhold tenement of the manor of Barking. Petdvddea husbandman “hath hard and als[o]
sene copies of court rowles of the said mannoradkibg which doth show the said tenement
and curteledge to be copyhoft* The combination of hearing and seeing a docunesins
to recur throughout the records. This is perhap®xpression of illiteracy, meaning that a
document could be seen as an object while not besag and understood. If Peter Debet

could not read, he may still have expressed thatkeand recognised a document, as well as

24T N.A., E134/40Eliz/East29.
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understanding the contents when it was read to Bielet’'s understanding of the copy of

court roll was achieved through the speech of arqgplerson, thus layering the interaction of
speech and literacy. It is also important to coersithe significance of Peter ‘seeing’ the
document. This indicates that his understandingecaot only from the words of another

person, but from his interaction with the physiappearance of the court roll. This may not
have aided his understanding of the document mdef the words on the page, but instead
defined the terms of his personal, experientiaheation with the document.

Connerton has argued that “the visual code is ltived tlimension [of memory] concrete
images are much better retained than abstract itegnause such items undergo a double
encoding in terms of visual coding as well as vemeression®® Deponents in early-
modern customary disputes used their visual coforestith documents to underline the
strength and validity of their memory. A good exdengf this appears in 1598, when Thomas
Daniel deposed in a case concerning the will omJ8tone. Daniel reported that “he hath
seene copies thereof which were red unto him aatltttere was five shillings a yere quitt
rent”?'® Daniel’s statement indicated that he had not teadlocuments, but rather, had heard
them spoken by another person. This reveals theplexity of his relationship with the
written word. Daniel was aware of the significarafethe document, but could only obtain
information from it through the words of an intexter. Therefore, oral and literate cultures
were not separate in early-modern Essex. Rathey, wwere meshed together by experience
and understanding.

Many depositions concerned a person’s presende atriting of a will. In 1674, Dorothy
Emans was present at John Stone’s will making iltl@&ster, and was able to testify that a
certain clause was added after the will was writtérSimilarly, William Clarke and John
Cowell claimed to be present at the production obétt Woode’s wilt'® In these cases,
matters were not resolved by examining the will, taiher by use of the testimony of those
present when it was written. This implies that 8 did not merely exist in written form, but
that the semi-private ritual of witnessing a willitmg turned the creation of a document into
an event to be recorded, not only on paper bubhénniemories of those who attended. This

informal ritual legitimised the words that were fgwritten.
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In 1566, Margaret Warner testified that “she kndwegrtenly that the said Robert Wade
her late husband deceased in his lyfe tyme abgete before his decease declared his laste
will and testement in writing®*® The wording of this deposition is revealing, adb&b Wade
‘declared’ his will in writing. This suggests thatality and literacy overlapped, not just in
terms of how a document was used and interpretgdalbo in how it was created. This will
was spoken into writing. J. L. Austin has examined the natofespeech, and argues that “it
seems clear that to utter the sentence (in, ofsepuhe appropriate circumstances) is not to
describe my doing ... it is to do it??° Austin proposes that speech, in the appropriatéesb
constitutes aperformative sentence’, where words become an action. In the case ofeRob
Wade, the ‘performative utterance’ of his last wahd testament gave legal weight to his
wishes and forged the beginning of a network obrimfation. This network, in which the
witnesses of his words reported the creation ofMiisto the rest of the community, served to
publicise the legitimacy of the will, and could k&wn on in future to settle any disputes.

Furthermore, Thomas Clarke, deposing in the sarse, cdaimed that “he hath hearde by

credible reporte that the said Robert Wade didadediis last will and testiment in writing®*
As some were present to hear Wade record his Thibhmas Clarke heard that the will had
been written. Here, we see another of the compggrs that constructed the early-modern
experience. Wade ‘declared’ his will into writing front of witnesses. These witnesses
presumably reported to others that a will had beetten. In turn, those people who heard the
report divulged the information to a court, to betten down in order to solve any dispute.
This suggests that oral interactions, punctuatedwb§ten records, created a chain of
information used by early-modern communities.

Another example of the overhearing and seeingwifitten document occurred in 1611, in
a case concerning customary charges imposed bgahgoration of Maldon. Bartholomew
Freeman remembered that during a previous disphtetdanding charges in Maldon, the
Bailiffs had once used a book to resolve the confliccording to Freeman’s memory, one
William Tweedy had refused to pay the charges deledrby the Bailiff. Tweedy’s attorney,
James Morris, was present during the dispute. nkaeaecalled that the dispute was resolved

“uppon the sight of an ancient booke then shewdteethe s[aild mr morris by the Bayliffes
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of the s[ai]d town?*? Freeman recalled that the appearance of the banle dhe parties to
make an agreement. Although Bartholomew Freemamalicknow the contents of the book,
he knew that the book would contain the answehéoccturrent dispte.

Further evidence of the layering of oral and literaulture can be seen in a 1630 dispute
between Colchester and East Donyland, a manor waicht the mouth of the River Colne.
Colchester’'s New Hythe provided the Aldermen andgBsses with an income from charging
merchants and seamen for loading and unloading sgoat Donyland, charges from the
landing wharfs went to the lord of the manor, whfused to give his profits to the borough of
Colchester. A long legal dispute ensued, resuitingeveral hearings. In the 1630 depositions,
George Brook deposed that “he findeth by the amgi®muscrits evidences and rolles of his
manner of East Doniland that wares and marchantliaes been landed loaded and unloaded
att the sayd wharfes in East Doniland and thatrdipersons have beene anciently punished in
the courts of the said mannor for depryving thel lof the said mannor of his custom&®.
Donyland’s records provided indirect proof of theseparate customary system and
independence from Colchester.

This style of second-hand proof was vital to maimitey customary systems. It provided
documentary proof of custom, without the restrictad fixing customs in written form, which
would remove the custom from the oral sphere, npkireir alteration problematic. Under
this system, any resident of Donyland could infdime court of their independence from
Colchester, fulfilling the requirement of customite kept nowhere but in the memory of the
people. Written records could legitimise custom grpviding evidence of how long the
custom had been exercised. This maintained thesfacuthe practice and experience of
custom, and down played the significance of thdtenirecords. Therefore, literate methods
of recording disputes could permit custom to remaithe oral realm, without dominating or
altering the nature of custom.

Second hand evidence based on speech was alsotpreas evidence to the courts. This
evidence involved the reporting of information whitad been passed on to the deponent by a
third party, separating the deponent from the pabisource of spoken information. For
instance, Marie, the wife of Thomas Purvey of Ce#ktbr, testified in 1633 that Richard
Steele had threatened the poor of Colchester veithsing to grind their corn. However,

Purvey added that “she speaketh nothing of her duosvledge but only by the relacion of
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one Peter Fithering a millef** Here we have an example of indirect testimony, imstead
of relating to a document, the facts recorded weeespoken words of Richard Steele. Marie’s
‘but’ indicates that the second-hand nature of ihtsrmation may have cast doubt on its
accuracy. Similarly, in 1611, Thomas Moodye of Heigd, near Maldon, a thirty-five year-
old clerk, deposed his knowledge of a piece of laetiveen White Friars gate and the Starr
Inn at Maldon. The history of the land’s ownershigs in dispute. Moodye deposed that “he
hard yt at an assizes gyven in evydence uppontbattihe same [piece of land] was p[ar]cell
of the chantry but of his owne knowldge he can sagthinge”?*> Despite having heard
evidence given under oath, Moodye underlined tlo¢ tiaat the information had not come
from him. Therefore, there is a direct contrasiveen this secondary oral evidence, fringed
with doubt, and depositions which concerned writti@cuments which had been heard, but
not read.

Deponents who referred to written documents whhely had not read were happier to
be associated with the evidence that they had geadviin 1633, George Cockerell, a clothier
of Coggeshall, deposed that he “hath harde somevbpe had sarched the court rolles of the
said manner saye that hee there found that thehotghyennants of the said mannor had paid
for the said Fynes some more, some |é§5Here, overhearing someone who had searched
the court rolls was considered more acceptableececil than second-hand information heard
from word of mouth, despite the fact that the migjasf testimony in customary disputes was
based on oral reportage and personal memory. Hmide explained because secondary oral
reporting of information fell outside the officiedalm of the legitimate customary transaction
of information, and was, therefore, considered lidvand untrustworthy. Invalid forms of
speech, such as gossip, slander, and subversiwns fafrspeech were considered damaging to
the natural order of socief§’

However, a large section of oral evidence depoeeitheé Exchequer court was provided
without reserve or doubt by deponents. The repgrah customary rules and information
heard from ‘old men’, officials and family fell iide the realm of legitimate customary
transition, the acknowledged process of preseremgfomary law. Austin has argued that
speech should be understood as ‘speech acts’ rdthar merely noise. Austin labels the

reporting of another person’s speech as a ‘rheticiadicating that rather than just relaying
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information, the naming of the source and the igpetof their words does something.
Overheard speech was used as form of legitimatderee. The transfer of knowledge by the
spoken word should not be dismissed as informakigp®r the unreliable reports of the
illiterate poor. Instead, historians should vieveagh as a social gel that held communities
together. In relaying information provided by otheand performing a ‘rhetic act’, early-
modern people were forging connections of infororatbetween members of a community.
These connections underpinned the coherence aottial order. This cohesion was achieved
by providing a common stream of information, based the observation of everyday
activities. Access to this information stream hdlpe regulate custom when a dispute arose.
Early-modern people saw spoken customary informaéie a tool used to relay everyday
experiences, which could be retained as memorrag$olving future disputes.

An example of this can be seen in the depositiodobin Gifforde of Much Bentley near
Colchester. In 1595, Gifforde explained that hethhskewise hearde his father saye about
thirtie yeres past that two parts divided one o¢ thartes of the tithes yerely belonginge to the
mannor of Bachan in stoke Naylandé® Although this information was imparted thirty ysar
earlier, John Gifforde was confident of its accyrdoformation passed on from generation to
generation was vital in resolving disputes aboutt@mary law. Information about tithes,
rents, boundaries and laws could be recorded inntkenory, and preserved by anyone
witnessing or practicing customary activities. To@dlective observation of customary rights
minimised the chance that any individual would H®eato violate customary practices,
providing a resource of knowledge which could strefor several lifetimes, in order that
accurate information could be produced should agileement arise.

Other examples of the transfer of knowledge withia family focus attention on the
age and experience of their sources of knowledg€olchester in 1692, William Barron of St
Michael Mile End parish in Colchester deposed thathath heard his father say who was an
ancient inhalbi][tant of the said p[ar]ish that tiitbe arising out of the said field used to bee
paid to one Mr Talcotf”®. Being an inhabitant or neighbour was an importaraifying term
throughout the early-modern period. K. Wrightsces rshown that “Neighbour’ in this
context was a comprehensive category of moral atitig”.>*° Wrightson also observes that

although there was a shift in the definition of them ‘neighbour’ by the seventeenth century
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“the notion of neighbourhood implied a communityt waly of place but of knowledgé®
Barron’s deposition was legitimated by his refeeerio his Father's role as an ‘ancient
inha[bijtant’. This term distinguished Barron’sHat as part of ‘a community of knowledge’.
This not only meant that he had access to custork@aoyledge, but that he took part in
practicing and transferring that knowledge to athen turn widening the community.
Involvement in this process created “a specificseenf belonging; it [being accounted a
neighbour] conferred an identity through membersifip localized grouping®? Therefore,
second-hand knowledge bestowed by an inhabitamtighbour was considered reliable.

In 1633 in Coggeshall, George Richmond the eldsixtg-four year-old, deposed that,

william richmond his owne father and Thomas Ansedl father in law being

ancient men and coppiholders of the said manor vdee about xxxti yeares
agoe did report to this deponent that the custohtbensaid mannor was that
the copiehold tennets of the said mannor have .paido yeares lordes rent for

affyne?**

Customary knowledge existed in a system of memonielsl and transferred by trusted
members of a ‘community of knowledge’. In turn,stldeveloped a sense of identity which
revolved around sharing and transferring knowleslgeut the ‘neighbourhood’.

A. Shepard has examined how honesty and worth \a#réouted to the words of

deponents in the church courts during the earlyeanog@eriod. Shepard points out that,

Honesty ... while related to truth telling-and usedits gauge ... involved far
broader claims to trustworthiness in terms of thigesht pursuit of vocation or
office; substance, self-sufficiency and the abitibypay one’s debts promptly
and in full; avoiding strife with ones family ancighbours; and remaining
within the bounds of behavioural codes emphasisiobriety, chastity and

plain dealing>*
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The sources Shepard examines show that deponemés awesidered more likely to be
trustworthy if they were male, of high social stengld economically independent and if they
were not known to have engaged in immoral behavidlowever, the interrogatories
produced by the Exchequer court sought to estaldistifferent kind of information to
ascertain their reliability. Instead of asking apaoeent to asses their own ‘worth’,
interrogatories formulaically asked whether a dembiknew the plaintiffs and defendants, for
how long they had done so, whether they knew tbedmf the dispute (usually land, house,
river or mill) and for how long they had known ih Barking in 1675, William Walker of
Eastham was asked whether, and for how long, hekhadn the marshland. He answered
that,

he this depon[en]t hath ben marshe keeper hettbdapace of 5 and 30 yeares
last past and hath heard his father who was aremangiarshe man before him
and lived to the age of 70 yeares and upwardslsgtytlhere were noe tythes
paide for the same land¥.

The title of ‘ancient marshe man’ seems to holdcgd significance. The way in which
Walker legitimised the truthfulness of his testimomas not by emphasising his financial
status or his exemplary living but by highlightihgs, and his father’s, connection with the
disputed land. Walker's experience of, and famtlyawith the marshland existed in his
memory of his own life on the marsh, and the memahis father. The knowledge that
Walker deposed was validated and enforced by itstence in oral culture, passed through
speech and practice from father to son. If Walkerfermation had been learnt only from a
written document, perhaps its value, and its ‘horien the sense which Shepard has
established), would have been diminished.

Moses Love, a weaver of Coggeshall, proved to bexaeption when he deposed that
Joane Love, his mother “told this depon[en]t tha¢ $iad also paid to the Lord two yeares
lords rent and no moré®® There are few examples of deponents citing theithers as
sources of customary knowledge, arguably becauseewaovere less involved in the goings
on of property tenure and commercial production.Stretton points out that in the legal

sphere, professionals and deponents alike “regangeden’s testimony as being somehow
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inferior to men’s"?®*’ In a similar vein to Shepard’s findings, deponentthe Exchequer and
Duchy of Lancaster courts were much more likelyoéomen. From the sample of 112 cases
and a total number of 891 deponents, 838 were meémaly fifty-three were women.

Generally, women only testified when their asseomato a man (as wife, daughter, sister
or servant) provided them with specialist inforraati or when their knowledge of a female
sphere (such as milk production) was requffédilthough it may seem likely that female
deponents should refer to other women when regpdirstomary knowledge handed down to
them, in the cases examined it appears that fedegenents were just as likely to refer to
their fathers, brothers, husbands and masterseas fdmale kin and employers. From the
small sample of female deponents who cited othsrsoairces of their knowledge, nine of
them cited men and only two cited other women. Ftbenmale deponents, eighty-six cited
other men as their sources, and only eight citechevo There are difficulties in assessing the
nature and origin of customary information numdhcaFor example, several deponents
referred to both of their parents as the sourcethef information, but only repeated the
words of their fathers. Other deponents were Ipssic about the origins of their knowledge,
citing the ‘common voice’, their own experiencekmowledge and written sources to explain
their familiarity with customary rules.

Another source of information about customary laame from those who held official
positions in local government. For example, in 16Bbbert Lamberte of Saint Leonard’s
parish in Colchester explained that he “hath ofteard the chamberlynes for the said towne
of colchester say that there is a Fee farme rerd fiathe kings maj[esty] and his p[re]deccors
yearely for the liberties and priviledges of thedsaown”?*® The matter of the person’s
official position was relevant to their testimoniggrhaps giving it greater weight in the eyes
of the law. It also indicates that those holdinfjcef were thought to have access to important
information, or were involved in the enforcemend aegulation of customary rents.

In their article about the role of music in predisttial textile production, E. Robertson, M.
Pickering and M. Korczynski, observe that “Music. .informed, and was informed by,
everyday experiences, not set apart from them distinctly aloof aesthetic realn*® The

transmission of information about custom was inflced by everyday experience in a similar
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way. For example, John Isles, a fifty-six year-ad@rchant from Colchester, whose report
about landing goods at Wivenhoe have already beenrdented, testified in 1630 that “he
hath heard the charter of the towne read by thetgdpwne clerk at ... Black house ... and it
appears by ch[ar]ter which he hath heard and teatcthie p[ricin]ts of the said towne extends
soe farr’®*! John Isles’ knowledge of Colchester's boundariame both from a written
document and indirectly through the speech of sth&nother example of the witnessing of
the reading of the town’s charter is found in tlepakition of John Joriseman, a Colchester

sailor, who reported that,

aboute 44 yeares since hee kneweth that docteis Joésar then judge of the
admiraltye as this d[e]p[on]t then heard cam t@leester [and] beeing there he
went by watter from the new hithe in colchestethte blake house in Colne
Watter where he landed [and] then heard the chaftdre towne of colchester
red by wlhilch charter it appeareth that the litbesy[and] p[ricin]ts of the
towne of colchester did extend from Northbridge flaets and crieekes into
colne water out to the sea [and] further saythe dftar the charter was red the
said doctor Cesar went ... to see Estenasse chwelyiancient men then present

was affirmed to bee the boundes [and] liberfyés.

This reading of the charter was a formal eventarayed and executed by town
officials. The deponents’ report of hearing thertdraread, rather than reading it themselves,
remained a formalized part of Colchester's admiaigin and government. This calls into
guestion the informality of their testimony, whietas derived from listening to spoken
information.

The involvement of the town elite in this ritualctration of the town’s boundaries
was typical of early-modern urban custom. Tittlewsrk on civic culture in Borough towns
argues that anxiety about social change, the dmsteuforce of the reformation and the
already weak identities of urban centres broke déwaditional collective memory ... upon
which civic authority in the provincial town hadme largely to depend”. Tittler focuses on
the increased use of civic regalia, portraiture listbries by the urban office holing elite. He

argues that “They responded in part by construatingeconstructing a viable, and useable,

21T N.A. E134/5Chas1/Mich8.
242 M
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collective memory which embraced and informed tfellow townsmen and womer*? In a
similar way, the ritual of the charter reading atlébester was a way for the town office
holders to strengthen collective memories of theobgh’s boundaries, while legitimating
their authority over the town. The office holdinigesof Colchester, by informing their fellow
residents of the boundaries of the town in thisatitmanner, were contributing to the
‘community of knowledge’, and in this case combgioral and literate culture through civic
ritual. This, in turn, helped witnesses of the tdrareading to construct a sense of collective
identity, based on a shared understanding of #meirronment, even if that understanding was

constructed by the town authorities.

Conclusion

This chapter has established that, although oftesd dor the same purposes, written
documents and oral testimony were considered iferdifit terms in early-modern Essex.
Written documents were often cited by deponentbgeio fill gaps in their knowledge or to
legitimise the contents of their depositions abmugtom. Documents were used as evidence
by deponents who had not read, or could not reaththWills required a combination of
written and oral evidence to be proved valid. Tleeeration demonstrates the ways that spoken
and written spheres fed into, and supported onéhandt has also been shown that when the
spoken word was used as evidence by a third pdwyevidence was not considered reliable
unless the source of information fulfilled the dhyahg factors of customary transactions.
These requirements demanded that the informantigi@ua relative (normally a father), an
inhabitant or ‘neighbour’, or someone with a spec@nnection to the custom, such as an
office holder. It has been shown that illiteracyc@maged deponents to focus on visual and
experiential aspects of their knowledge. Seeing @arethearing were vital links in the chain
of information. This ‘community of knowledge’ madee of written documents when access
and ability allowed, but primarily, the sharinginformation orally ensured that although not
everyone held the same information, the experieheecommon custom could be preserved.

The importance of documentation in customary disputeated a wealth of problems
in early-modern Essex. One of the biggest problems that of reliability. In oral testimony,

the age, status, character and residence of thesgitcounted towards the reliability of the

23 Tittler, ‘Reformation, Civic Culture and CollecéwWemory', 286-287.
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words they reported. However, written documents hadsuch system of identification,
creating anxiety about their validity. A great dedltime in customary disputes was spent
identifying the origins and history of documents,arder to prove authenticity and prevent
forgery. This serves as an important contrast tdemnoattitude towards the written word. The
current belief in the credibility of the written wb comes, in part, from our faith in the
underlying bureaucratic structure which creates aatidates written documents for us.
However, it also comes from our mistrust in thekggoword. This tells us several things
about the early-modern attitude to documents. FArslemonstrates that the bureaucracies
which existed in the early-modern period were stidlak and unfamiliar. Second, it shows us
that greater faith and responsibility was investethe spoken word.

In early-modern Essex, the spoken word continuektbeld in great esteem. The words
of certain members of society were trusted, ankespagreements held legal weight. The
written word was treated with suspicion, but wasoaéxperienced differently. Documents
were not just read, they were looked at and listene People made real connections to the
sources of their information, whether a ceremonlarter or their grandfather. There also
existed a collective social memory which worked just to maintain custom, but to advance
and protect the well being of the whole commur@yal and literate evidence were intimately
intertwined in early-modern Essex, and those timgaged with custom would never have
conceived of attempting to separate them. Fox ambli\have argued that, considering a
single early-modern oral culture is too simple aaapt, and that the historian should instead
consider “a complex configuration of overlappingésch communities®** In combination
with Wrightson’s notion of a ‘community of knowledg we may be a step closer to
understanding the early-modern mentalfify.Rather than examining oral and literate culture,
it is vital that we consider them both as part ahantal structure which combined them in
‘communities of speech and knowledge’. Wood argiires “it was memory which carried
authority within custom, rather than the means Iyctvit was communicated®® Therefore,
to truly understand custom and the mental strustwigich underpinned it, we must examine

not just how custom was transmitted, but whereigted, in the memory.

244 Eox & Woolf, The Spoken Word 5-16.
243\Wrightson, ‘The Decline of Neighbourliness’, 23.
246 \Wood, ‘Custom and the Social Organisation of \W(gtj 266.
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Chapter 2: Memory

Introduction

The way early-modern people remembered can telhistorian a great deal about the
world they inhabited. In their work on social memdfentress and Wickham argue that “It is
the world we live in that sets the tasks for ourmmuees, determines the ways in which we
must perform these tasks, and even gives us tegaas in which we think about therf*’
Therefore, examining how people in the past contttiand used memory is a way to access
the mental processes of early-modern people, aadwmy their society influenced those
processes. Social or collective memory is espgcgdinificant to the historian as “we can
usually regard social memory as an expression tédative experience. Social memory
identifies a group, giving it a sense of its pasd aefining its aspirations for the futuré®
This approach has already been utilised by histeri&or example, in his work on Kett's
rebellion of 1549, Wood has examined the importasicepeech and remembrance of the
people of Norwich, to demonstrate the way socildti@ens were constructed, managed and
negotiated. Wood argues that “For a subordinatedmto assert itself as a collective political
agent in the present, it is argued, that group rhagé a sense of its own past. How the past is
encoded and recalled, therefore, provides a soofre®cial solidarity and a cornerstone of

collective identity”**® Therefore, Analysing memory allows the historian examine the

%47 Fentress & Wickham, Social Memof@xford, 1988) 25.
248 H
Ibid.
249 A Wood, The 1549 Rebellions and the Making ofifzarodern England@ambridge, 2007) 214.
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mentalities of early-modern people. This chapteangixes the influences which proscribed
how memories were constructed and used, informoegakand collective identity.

Integral to the construction of early-modern memoas the way people understood
the passing of time. How people thought about e, |and the way that time was measured,
changed over the course of the early-modern peRodHutton’s workThe Rise and Fall of
Merry England provides a complete overview of the early-modeateredar before the
Reformation. The calendrical year was full of odoas for solemnity or frivolity, most often
linked to the religious significance of saints dhd story of Christ’s life and death (although
they were often enjoyed in a secular manner, wa&hdancing, and increasingly, unsanctioned
disorder). These occasions were, in themselvesasamts for remembrance of the life of
Christ, of the meaning and significance of eventthe Bible, and of the lives of saints. They
divided the year and acted as marks of the passfngme for early-modern people.
Consequently, these events impacted on how peauated their memories. Hutton's
interpretation of the meaning and frequency oféh@scasions helps to illustrate the impact of
the Reformation, the trauma of which shaped menamy concepts of time throughout the
next two hundred yeafs’

Woolf has concurred with this idea, suggesting tEatglish men and women in 1500
were only dimly conscious, if at all, of the fabat the people, scenes, buildings and material
culture of previous centuries would have lookededé@nt from those to which they were
accustomed®?* Unlike Hutton, Woolf looks more directly at eamyedern attitudes to the
past and the construction of memory, through tise and fall of interest in genealogy,
antiquarianism and oral culture. Woolf traces tifuences that created a sense of the past as
separate and distant from the present. The reawnte change in how the past was
perceived were multifaceted. Woolf identifies thissdlution of the monasteries and the
Reformation as key in creating a mental divisiobween past and present, together with the
assault of literacy on oral culture and the indreasieed to acknowledge the positive nature
of new technologies. Woolf notes a shift “in thentext of memory, in the focus of such
beliefs away from the local and parochial, or thghital and legendary, towards the national

and putatively historical, or at least an attenptiritegrate popular traditions within the

250 R Hutton, The Rise and Fall of Merry England; Rigial Year 1400-170(0xford, 1994).
#\Woolf, The Social Circulation of the Pagpo.
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chronology of national history®>? It is important to be mindful of these wider trendthen
examining individual and collective memories.

Cressy has observed a similar increase in corfoernational, secular and political
events in his work on the calendar year. Cressyne&d the use of bonfires and bell ringing
in the early-modern period to reconstruct some @spef the experience of time and the
recollection of the past. Cressy looked at the \@mgl religious year, from the holy days
discarded at the Reformation, through the purithjeaions to all celebration during the
1630s and 40s, to the renewal of many such occagionng the Restoration. The terms
which divided the legal year and the customary ts/eriich marked the passage of time are
also examined. Cressy observed the emergence @bfragry occasions linked to national
political events, starting with the defeat of thpaBish Armada and the accession day of
Elizabeth I, and continuing in the celebration ofgiand’s deliverance from the Gunpowder
Plot. Cressy’s work paints a vivid picture of paguparticipation in these commemorative
occasions, rich in evidence from diaries, persawounts and official records about the
purpose, meaning and experience of celebratiorcaminemoration all over the countr.

Historians have also observed how the concepttialisaf the past influenced notions
of identity. R. Tittler has examined the constrontof collective identities through analysing
early-modern civic portraiture. He argues thatha sixteenth century the destruction of the
medieval church, emerging capitalism and the irgineadislocation of society disrupted
conventional notions of identity. He has suggested!

Conventions of belief, status and loyalty, of auitycand obedience, of making
a living and behaving responsibly, all came up doabs. The consequent
search for refashioned identities and redefinedsiolvhether on the part of the
crown or the cobbler, the individual or the indiitn, emerged as one of the

underling cultural and social dynamics of the &je.

The subsequent redefinition of identity was maméeésn the foundation and strengthening of

local civic institutions such as schools, univeesitand chartered borough towns. In turn, these

252 i

Ibid, 314.
3D, Cressy, Bonfires and Bells, National Memory #mel Protestant Calendar in Elizabethan and Stuart
England(London, 1989).
#54R. Tittler, The Face of the City: Civic Portraituand Civic Identity in Early-modern Englatddanchester,
2002) 96.
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institutions sought to legitimise their authority tonstructing a series of artefacts and rituals,
of which civic portraits were a part. Tittler argu¢hat “Civic portraits served to invoke
memories to fit a civic agenda: to remember the pasrder to negotiate the challenges of the
present and future®> The construction of a legitimating collective memwas an important
aspect of early-modern civic life, influencing hewthority was projected and received.

K. Thomas has also argued that the past actedeagtimising force, suggesting that
“The most common reason for invoking the past wakegitimate the prevailing distribution
of power”?® Thomas acknowledges the ruptures caused by tharRafion and argues that
the idealisation of the medieval past was driven dmogial anxieties. These anxieties
encompassed perceived increases in consumeriggatibn, and drunkenness, and a decline
in hospitality, honesty, and charity. However, Tlasnalso observed the continuities between
the periods. He suggests that “The cultural antitin®nal continuity between Tudor England
and the medieval past was, of course, too grea¢tmit such a caricature to go unchallenged.
The universities retained the scholastic syllalust, as the lawyers looked to the judgements
of their medieval predecessofé”Thomas also focused on the multiplicity of notimighe
medieval past, and their uses as either legitigadinnostalgic. “There was thus no single
perception of the medieval past in early-modernl&mdy and no unchallenged custodian of
popular memory. Rival myths, developed in the cewfspolitical and religious struggle, and
shaped by inherited literary convention, competegbpular allegiance®™®

There are several problems that the historian raddtess when using memory and
concepts of time to extrapolate historical facte(@the greatest problems is that of evidence.
The historians mentioned above all use a varietgvadence, such as the financial records of
parishes, borough towns and other institutionsngdae diaries, histories, and other elite
commentaries. While their works are valuable ansigimtful, they largely provide the
perspective of those creating the records: theatitesocial elite, and the administrators and
leading men of communities. What is missing fromasth studies is a full insight into the
experience of time and memory amongst the majaftythe early-modern people. It is
arguable that such an insight is impossible tonmstract, and that the only option is to look at
time and the construction of memory from officialsd elite view points. Possible ways to

remedy this is a problematic issue. This studyngtts to gain a different perspective by using

23 pid, 138.

25 Thomas, The Perception of the P&st
27 Thomas, The Perception of the Padt.
28 pid, 23.
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the depositions of people testifying to the cerirathequer and Duchy of Lancaster courts, in
cases concerning customary law. However, this eceldéolds a wealth of problems in itself.

The first hurdle, as discussed in Chapter Onehas$ to prove the legitimacy of a
customary law, evidence of a custom’s existendberpast was required. Immediately, we are
looking at evidence with a heightened sense of ,tiamel focused necessarily on the past.
Second, due to the limited information providedd®ponents, their real financial and social
status is hard to establish. As discussed in ttiedaction, the majority of deponents fell into
the category of crafts or tradesmen. These peofdes| of wealth or status is impossible to
assess without extensive demographic reconstrudonupations such as butcher, sailor or
tanner, give no clues as to the extent or sucdetbese people’s trades. This, combined with
the overwhelmingly male majority of the deponentsans that our picture will not be entirely
balanced or complete. These limitations must be&dan mind when reaching conclusions.
Third, as discussed in Chapter One, the depositexamined were given in unusual
circumstances, altering the way in which peopleeded and presented their memories.
Finally, there were significant, but unknown quaes of editing, interpretation, formalisation
and mistakes made by scribes. The intention of ghidy is not to argue that this evidence
holds more weight, accuracy, or importance thahah@revious studies. Instead, through the
examination of the depositions, keeping their faakd limitations in mind, this thesis aims to
present a new perspective. This is achieved by ewagnthe division of time and the
construction of memory in early-modern England frammore vernacular perspective, a
history from within?°

In this chapter | argue that early-modern peoplestracted a store of memories about
their ‘country’, which was shared in order to regyal customary law, moral behaviour and to

construct a collective identity. As Wood has obsdrv

Common localities and primary interaction had acsgeresonance for the
early-modern period. Contemporaries were well awardiow accents and
dialects defined ‘countries’ and neighbourhoods lagace how speech patterns

represented the conjunction between social ideatitylocal belonging®®

29 As suggested by Gaskill, Crime and Mentalitiés
*0Wood, The 1549 Rebellion$35.
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To achieve this | examine the way in which depdman the Exchequer and Duchy of
Lancaster courts constructed, organised and deplogemory. Memory was utilised in

several ways. Important events within a communigravused to mark out periods of time
which were used, not just to recall the consequenmeat also as a way of measuring time in
common. The ways in which memory was constructethbydeponents from their relatives,
their places of employment and their homes is erachil also consider the word ‘ancient’, in
terms of its meaning and consequence to early-mogepple. Forgetting must also be
considered as an aspect of memory. | consider howmem were involved in this social

memory and whether it was exclusively a male prxeser

Memory

First, | wish to address what it was that early-srodpeople remembered when

deposing to the Exchequer court. Fentress and \&mkhave argued that

we can separate memories only mentally ... a ¢iondof knowing anything at
all through our memory is that memory remains cotete Remembering often
entails travelling back along a chain of memoriésthe chain were to be
shattered, and all the links held separately, waulshno longer be able to

remember at afi®!

This is certainly the case with the early-modergohlection of customary law. When
guestioned, each deponent presented their knowlgfdgeustom within a detailed context to
prove the legitimacy of their knowledge and to grakat the custom had existed ‘time out of
mind of man’. These memories were anchored in meophinds, by being related to
interesting and unusual stories about their comtyurior example, in Maldon in 1625,
deponents were questioned about whether sailors aleawed to land goods at Heybridge,
rather than Maldon. The dispute between the Cotiporaf Maldon and Francis Steele was
not just about landing charges. Bridge repairs,nteaance of the haven, road building and
rents were all used as evidence to establish whétkeMaldon Corporation could exercise

authority over the Manor of Heybridge and its resed.Several deponents presented their

%1 Fentress & Wickham, Social Memo.
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memories of an unusual occurrence in the estuapyaee that the estuary was outside of the

jurisdiction of the Maldon Corporation. Christopl&teele, a yeoman, deposed that

The kiddles set standinge that side of the watguiradg to heybridge hall
grounds doe belonge to the mannor of Heybridge Hiadl that about three
years past there was certayne porposes which akeea up by mr freshwaters
appointment in the said kiddles and by him enja¥éd.

The story was used by two other deponents: HumRealmey, a cordwainer, and John
Freshwater, a gentleman. The story varies in eagonrents’ testimony. Freshwater and
Palmey both recall the porpoises being caught a lyefore Steele’s estimate. However, the
point of the story is the same. The Residents ofbldge remembered their customary right
over the riverbed through their experience of iliféedeybridge. Seeing the porpoises caught in
the kiddles must have been a novelty for all wheeobed their capture, and for all those who
heard about the banquet at which they were enjoled.porpoises were more than a mere
spectacle. The event helped the men of the comydaithink about, and to remember
collectively, the customs which governed their eswment. By recalling the event in
common they underlined and legitimised the jurisdic of Heybridge Hall Manor over the
estuary and the estuary bed.

Other depositions in the same case refer to unwstelts with much more serious
consequences. Robert Pemiicocke recalled thay, gedrs ago “a breeche was made by the
violence of the sea through a creake in the growfidee deane and chapiter of Pawles on
heybridge side which was a great hinderance ampstge upon the anncient channell and
waters floweninge up by the heethe to heybridgemitocke also remembered that “there
was one whose name was called John Cooke drowrtbé atmending of the said breach and
that mr Josuah of Maldon was the principall overssfethe same worke®® Pemiicocke
establishes, through a narrative of memory, thdldon man was in charge of repairing sea
damage on the Heybridge side of the river. The ee¢nlohn Cooke’s death acted as a
context, proving Pemiicocke’s knowledge of the oot of the river banks. It also acted as a

mental signpost, helping Pemiicocke and the othem miorking on the river bank to forge a

2T N.A., E134/22Jas1/East7. Kiddles were an arnamege of stakes and nets used to catch fish ineasdh
recedes. Oxford English Dictionary Online (htfi¢tionary.oed.com/cgi/entry/501265177)

Accessed 15/04/08.

283 T.N.A., E134/22)as1/East7.
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chain linking the vivid memories of a tragic accitdevith the legitimate jurisdiction over the
river.

These events served as markers in the collectiemories of both communities.
Consequently, the reality of the incidents becarmsecondary importance in the minds of
those recalling them. Henry Tyll, a tailor, alseaked that “at the tyme of the worke donne
there was a man drowned and that theis said wevkes made to cleare the channell for the
better passinge of maldon boates from heybridgehlwhiade by maldon heethe to carry to
london”. John Spareman, a fisherman of Maldon, rebess the breach “by the violence of
the sea”, but does not mention the drowned mM%hThese accounts differ significantly.
Robert recalls the event as being 60 years agoJama 50 years. Robert recalls the drowned
man’s name, while John Spareman does not mentmwul¢hth. Fentress and Wickham have
argued that,

images can be transmitted socially only if they ammventionalised and

simplified: conventionalised, because the image thake meaningful for an

entire group; simplified because in order to be egally meaningful and

capable of transmission the complexity of the imagest be reduced as far as
possible?®®

Therefore, fixing on a commonly known occurrencelldoproduce a signpost for
collective recollection of rights, but the accuradywhere the incident was placed in time, and

the details of what occurred, was compromised. Waxlsuggested that,

In reality, it hardly matters that such historiéamowledge carsometimes be
flawed, or romanticized. What is significant abtheése ideas is that they can
enable people to contextualize their political expees, to read the present
through the shifting prism of the past, to seeketon the lessons of history in
order to shape the world anéf¥.

264 | pid.
265 Fentress & Wickham, Social Memo#8.
265\Wood,‘The Place of Custom in Plebeian Political Cult&@!
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Arguably, this meant that memories of custom bexésas an accurate expression of
personal experience, and more a justification afleective interest.
Tittler has argued that one of the strongest andtriraumatic influences on English

cultural life in the early-modern period was

the extraordinary and substantial destruction oficusand years of popular
belief, institutional foundation, and visual cubkufostered by and for the
medieval church ... .with them, albeit gradually ancompletely, went many
of the attitudes, assumptions, behavioural norngscamventions, civic values

and collective memories which had been part andebaf the old faitf®’

Therefore, it is unsurprising that the dissolutadrihe monasteries and the wider Reformation
were often used as reference points in time byBkehequer court deponents. There are
several reasons for this. The most obvious is timatdissolution dispossessed some of the
largest landowners in the country, and its effeeterberated through towns and parishes all
over Essex. The displacement of monastic resountesrivate hands divided lands, tithes,
and customary entitlements, which had previousbmsegly existed ‘time out of mind of
man’.
The trauma of this dislocation can be seen ind¢eends examined. In Barking in 1573
a conflict arose over the office of the Riding Bgiland his authority to allocate wood to local
inhabitants. The office of riding Bailiff had exest prior to the dissolution. Thomas Leasome,
an 80 year-old labourer, deposed that “he knewe Moesse above [th]irrtie yeares past
ridinge baylif to the abbesse of Barking and affien one Raphe trasce in the said Abbey time
and longe time sence and after him one costéfisiere, time was demarcated by what was
the ‘abbey time’, and what was not. The dissolutbthe abbey had consequences outside the
lives of the nuns who lived within abbey walls. Vih@ystems of land management were
thrown into disorder, the office of the Riding Bfiilbeing just one example. Leasome
continued to testify that,

immediatley after the dissolucion of the Abbey airBng he herde the said

Raphe Traisie then ridinge bailiff say unto onenJétarrison and Thomas

267 Tittler, The Face of the Citp7.
268 T N.A., E134/14&15Eliz/Mich4.
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Clasock then woodwards ... nowe ther are no miiireecs but we three lefte
and therefore let one of us hould with another. Wwbhat he ment by those

wordes this deponent knoweth 6.

The bailiff and his officers are remembered by dosae as having acknowledged their
compromised position. The suggestion that thek dtigether implies that their position and
authority was threatened by the removal of the Abbdélthough Leasome claimed not to
know the meaning of the conversation, it was redathirty-two years later, indicating that the
seriousness of the situation was deeply impressddsomind.

In the same case, John Morrell, a sixty-seven g&hhusbandman, also referred to the
Abbess when recalling his knowledge of the custgnvemod. He testified that the “riding
bailif was wont yerly to have allowed unto him ffae wood four loads of wood by the
woodwardes of the late abbesse of barking withralydee of xxvs viijd"?’° He recalled that
“Raphe Trasie was riding baylif of the manor of Bag at the time of the dissolucion of the
abbie ther?’! He also recalled that “one fanders beinge ridiagliff for the time since the
dissolicion of the abbie of Barking felled certaineods in a lane near Bushewell and when it
was felled my lady Norwiche ther livinge sent thesponent and other of hir s[er]vants with
two said carts and brought it home unto porterslajes owne howesé’? John Morrel's
deposition concerning the riding bailiffs organigede in relation to the dissolution. Thomas
has argued that “The dramatic rupture with the enetipast occasioned by the Reformation
created a sense of separateness and of an untirfielgidgzide”?”® The effect of the dissolution
of the monasteries in Essex was profound, not onhe-structuring customary practice, but
also in influencing how people divided time.

The collective nature of this understanding of tiagebeing divided by the events of the
dissolution is articulated in several of the cadasColchester in 1594, Francis Baker, a
twenty-four year-old clothier, could not remembke tdissolution himself, but assured the
court that

289 |pid.

210 |hid.

21T .N.A., E134/14&15Eliz/Mich4.

272 |pid.

23 Thomas, The Perception of the P&st
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he hath crediblie hearde that the occupiers o§#ie vij closes of lande pasture
and meadowes since the dissolution of the Abbieotthester have answered
and paide to the late kinge henrie the viij kingaverde vj Quene Marie and to
o[ur] soveraigne ladie the quenes mageste ... flamidhe]hath hearde that the
rente of xxxs hath bene paide to the late abbotCofchester and his

p[re]decessors before the dissolution of the mesabbie®.’*

Francis Baker drew on the collective memory of ‘bsuntry’ to inform his deposition.
This collective memory allowed Baker to provideoimhation about customary rents collected
before his birth. Baker’s testimony also shows thatcollective memories he had access to in
Colchester provided a sense of time divided by dmsolution. Baker legitimated his
knowledge with the phrase ‘credibly heard’, infongiithe reader that this knowledge was
obtained through legitimate customary channels the reporting of old men and family
members, as discussed in the Chapter One).

Further evidence is provided by a case in 159Barking between John Seves, and
Richard Wignall. The dispute concerned whetherféne of Westbury was liable for tithing.
The issue rested on establishing whether Westbadyldeen part of the Abbey of Barking
before the dissolution. In this case, five deposetgposed that they knew the abbey before
the ‘suppression’ and were able to recall the nafrtee Abbess (Dorothy})” In this case the
deponents all reported from their own memoriesetiasn their personal experiences. In
Coggeshall, in 1690, when trying to establish whetand known as Monkes Down had really
belonged to the Abbey, five deponents all repotteat “monksdownes have always bin
reputed abbey land$*® This demonstrates the working of collective memdxgarly a
hundred years after the Westbury case, a simitqutke in Coggeshall prompted deponents to
draw on a collective memory established long betbes were born. First, it is worth noting
that the fragmentation and confusion caused bydibgolution was still an issue debated at
law nearly 150 years afterwards. Second, deporier@eggeshall in 1690 presented a similar

understanding of the past of their community tosthim Barking in 1573 and in Colchester in

2" T.N.A., E134/36Eliz/Hil12.

25T N.A., E134/39Eliz/East25. The deponents werdisivii Huttlock a sixty-eight year-old husbandman,
Thomas Waaington an eighty year-old labourer, Rbioinson an eighty year-old yeoman, John Parkeensg
year-old yeoman, John Burr a seventy year-old gereh.

#® T N.A., E134/1&2W&M/Hil8.The deponents were, Thosrisdorfolk a seventy year-old gardener, Thomas
Cowell an eighty-six year-old weaver, Edward Tay@a@eventy-five year-old weaver, Ralphe Royce arsgv
year-old weaver and George Niccolls a seventy-@ae-pld.
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1594. Therefore, although the dissolution causegbmuisruption to land holding and the
customary regulation of resources, problems wedeemded in a consistent manner over the
following one hundred years at three locations ssex, by applying personal knowledge and
then collective memory to retain the informatiomnga by a previous generation.

Later in the early-modern period, traumatic evenese still referred to in
customary disputes. In 1692 in Colchester, Edmumckétingill sued Philip Stoners and
George Rushdraft for avoiding payments to All Saiparish. The defendants claimed that
Sheepshead field and the Castle Bailey had, bycydteen exempt from tithes. The easiest
way of distinguishing whether the lands were withih Saints parish was to ask those who
participated in the official perambulation. The dtieg of the bounds’ was undertaken by
parishioners to maintain the memory of where thenblary lay. Samuell Jenner, a seventy
year-old weaver, of Colchester, deposed his knoydedf the parish boundaries. Jenner
recalled how long he had participated in the perdatimns of All Saints parish boundaries, to
prove the legitimacy of the custom ‘time out of chiof man’. Jenner dates his involvement in
the perambulation by reference to a significanall@vent, deposing that “ever since a year of
the sicknesse in the towne he has p[erJambulagtdbnds of the p[ar]ish and then they went
through the shapesherd feild and took it into therials”?’’

Jenner gives no numeric date, but assumes thasatlilerecall the year of sickness in
Colchester. This is evidence of Jenner promptirgleective memory specific to Colchester.
I. G. Doolittle has observed that Colchester seffeextreme losses from the plague in 1631
and 1644, but suffered for an entire year in 166%A6 entry in the All Saints Parish Register
states that 4,526 people died from the plague leet@® September 1665 and 2December
1666”2 Jenner's reference to the year of plague in Caleleserved to locate his long
involvement with the parish perambulations in tirbet also identified him as a man privy to
the framework of collective memory which existedttve town. In his travel writings, Daniel
Defoe noted the scale of losses in the town. HechtEhey bury’d upwards of 5259 people in
the plague year, 1665*2 In these cases, deponents located their expesieincéme by
recalling events which disturbed the pattern ofrmadrlife in their communities. Unusual or
traumatic events were used to anchor informati@muaibustom, and etch that information into

the consciousness of deponents, with the shocloofalfity.

ZTT.N.A., E134/4W&M/Mich5.
78| G. Doolittle, ‘The Plague in Colchester 1579%66 Essex Archaeology and Histor4 (1972), 138.
29D, Defoe, A Tour12.
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In Colchester in 1693, a dispute prompted sevespbdents to refer to the siege of
Colchester. The case sought to establish whetkeC#stle Bailey lay in the jurisdiction of the
Colchester Corporation or the manor of Donyland. élghty year-old weaver, John Shelly,
remembered that Colchester Castle was the couihiyu@ang the Siege of Colchester, and he
recalled that he lived in the Castle and actedeapér of the jail during the sieg®.In 1648,
Colchester endured an 11 week siege. The Parliamams finally took the town and executed
Sir Charles Lucas and Sir George Lisle, the Rolyldeders, outside the Castle. Although the
conflict ended, the town had been devastated. Indntcle on the siege, B. Donagan

summarises the impact on the town:

God's arrows of sword, famine, pestilence and \firexe all present, starvation
threatened, and after eleven weeks there was nat ar a dog left inside the
walls and very few horses; grain was scarce anllited, and the inhabitants
ate starch and candles. Water pipes were cut, lndetmaining water supply
was muddy or fouled by dead horses. Both sidesifiowdh fire, razing houses

that seemed to offer advantage to the en&thy.

Memories of this traumatic time were used by thepte of Colchester to locate, in time, their
experience of custom. Edward Eastlander, a sixgiiteyear-old currier, recalled the siege of
Colchester. Eastlander remembered that he livéltkilCastle before the siege, forty-five years
before he gave his deposition. John Rich, a sevargyyear-old weaver, deposed that he
knew the castle had been a jail, but had not livedhe castle in 1648 when the siege
happened® These deponents used the siege of Colchestercalieative reference point in
time, which they knew their peers would have rexhll

In the early eighteenth century, Defoe wrote albositvisit to Colchester, and reported
that “It still mourns in the ruins of a civil waduring which, or rather after the heat of the war
was over, it sufferd a severe siege ... the badtevalls, the breaches in the turrets, and the
ruin'd churches still remain®®® Over seventy years had passed, and the physaal lsft by

the siege were still obvious, even to outsiders tlear, therefore, that traumatic events were

20T N.A., E134/4&5W&M/Hil10.

1B Donagan, ‘Myth, Memory and Martyrdom: Colchest648’, Essex Archaeology and HistpB4 (2004)
173.

22T N.A., E134/4&5W&M/Hil10.

23 Defoe, A Tour 11-12.
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an important tool in both the recollection of custry law and subsequently the way
inhabitants identified themselves within their llitgaor ‘country’. Donagan observes the
popular traditions which rose from the horror o iege from contemporary commentaries.
They led her to conclude that “The summer and antom1648 were a time of uncertainty
and anxiety. There was widespread sense that goei@s on the edge of chaos ... The
literature of Colchester both reflected and comted to this febrile atmosphere, and
continued to shape memory for centuriés”,

Deponents also remembered legal conflicts in themmunities. Custom was often
spoken about in terms of its continual practiceetiout of mind of man. The common
agreement of the community that a custom had alwags practiced was key to a custom’s
legitimacy in the eyes of the law. Therefore, apamtant part of a communities’” memory
included the occasions when custom was interruptedisputed. For example, in 1611 in
Maldon, the Corporation sued Robert Sprignell fefusing to pay the land cheap tax on
properties he had purchased. This refusal to pegstaan be seen as a deliberate attempt to
undermine the authority of the Corporation, pravglian opportunity to challenge the
Corporation’s fulfilment of their customary respidmbties within the town. In the
interrogatories, deponents were asked whether thayght the tax was necessary. Several
deponents answered that the land cheap tax wasaesdthe haven and wharfs were in a
state of decay and only small ships could land atdbh, inhibiting trade in the town. The
maintenance of the haven and wharfs were the regplty of the Corporation. Thomas
Cheese, a Scrivener, deposed that “he remembede¢hyessell called an hoy to arryve at the
s[aild heeth wh]i]ch was thought to be of 100 tasitf&> Cheese pointed out that such a ship
would become stuck in the silt if it had attempteddock at Maldon in 1611. Cheese’s
recollection was meant to be a criticism of the g@oation, implying that their duties to
maintain the town had been neglected. W.J. Petasydbserved that Maldon in the late
sixteenth and early seventeenth centuries had tsterck down by successive epidemics,
suffering a declining trade, crippled by socialisions and broken corporate authority, there
was also the spectre of ‘the decay of the havefi'Cheese’s memory served to record a sense
of the town’s identity as an economic power fall@nhard times and in need of contribution

to regain its former standing.

24 Donagan, ‘Myth, Memory and Martyrdom’, 176.
285 T.N.A., E134/9Jas1/Mich38.
286 petchey, A Prospect of Maldon 1500-1688.
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In 1625, a case between the Corporation of Maldwh Francis Steele came to the
Exchequer court. The dispute was a continuatiorthef hostilities between the Maldon
Corporation and the merchants and sailors. Heybrdgs disputed land, on the border of the
Corporation’s jurisdiction. Sailors, eager to avoging landing charges preferred to land their
goods at Heybridge. This infuriated the Corporgtiwho required funds in order to maintain
roads, bridges and their own wharfs. Jepha Kingexty year- old yeoman, recalled that the
money troubles of the Corporation had been exatstblay the threat of war in 1588. He
reported that in Elizabeth’s reign “the town of dw did contribute with the towne of
colchester for the settinge forth of a shippe fer imaj[esties] service” further stretching their
resourcesKinge revealed that “he hath heard the Corporatbbrmaldon were forced to
morgage their towne lands for a repairing of thiel $sidge called fullbridge®®’ The 1620s
proved to be a time of economic hardship for toumsEssex, with the collapse of the
European cloth market and the rises in the pricgrain. Kinge linked his memories of the
economic pressures of 1588 with the current steugfthe Corporation to keep up repairs in
the town in the face of economic crisis, and a petpan determined to avoid customary
landing charges. Kinge drew on his past experientethe Corporation’s economic
responsibilities in order to understand the preseet for customary landing charges.

These tensions continued throughout the early-nmogeriod, and members of the
Corporation used their memories to assert the oy of its authority. This gave the
opportunity for the Corporation’s opponents to fesestances when the Corporation broke
with custom or allowed its circumvention throughgleet. During the 1625 case, only one
deponent specifically reported previous legal actisturbing the continuity of custom in the
town. William Hewes, a sixty-four year-old sailoecalled that fifty years previously, his
master “the s[aild mr wiseman was in suite with toesne of maldon for duties they
demanded for wood there laden {at Heybridge} buhbard his m[ast]er saye he never paide
any”.?®® In 1631 the cases continued with the CorporatisingsRichard Raven for avoiding
wharf charges and unloading his goods at Heybridige. memory of legal disputes was just
as strong as the memory of whom the customs riigythelonged to. John Freshwater, a
gentleman of Heybridge, recalled that “the townemafidon did sue this d[e]p[on]ents father
for wharffage or for customes or for customes far $ame and after lett their accion fall as he

27T N.A., E134/22Jas1/East7.
288 |pid.
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remembereth®® D. Woolf has suggested that “memory was often aited in legal disputes
less to establish a positive fact such as a prel@seat which an event occurred than as a kind
of negative resourcé® So, citing the many cases where the customaryebawere ignored,
disputed or brought to trial at law, allowed thesidents of Heybridge, such as John
Freshwater, to prove that the Maldon Corporatiagists had expired through neglect and that
a new custom had emerged allowing the landing otlgat Heybridge. Thus, the recollection
of previous legal actions was an important pattyihg customary cases.

Deponents often referred to the reigns of monamhen dating their memories.
However, rather than using them to precisely dagér tmemories, these dates were used to
give general context to specifically local informoat For example, in 1558, John Oake alias
Sparke of Barking sued Anne Hultoste over a tenérmeBarking which she was about to
inherit from her deceased husband. The plaintifipart of his argument, traced the properties’
history back to its transfer into royal possesslonthe statute of the dissolution of monastries
came unto the late king of famous memory Kinge yi¢he eight'?®* The possession of the
land by the King was timed by the introduction efjl statute. However, the qualifying term
used was not the memory of the specific monarchobthe dissolution of the monasteries. In
this case, Henry VIII provided a stepping stone,additional link to the past event which
establishes the time frame constructed in the Milurice Halbwach observed that “In reality,
the continuous development of the collective memsmnarked not, as is history, by clearly
etched demarcations but only by irregular and uazeboundaries®®?

Another example occurred in 1686, when the rectdfast Mersea sued John Brever
for unpaid tithes. Thomas Nicholson, a forty-foway-old wool comber, deposed that “soon
after the time of the late king charles the secard®uracion this deponnt was tythgatherer to
one Mr Edwards that was then rectdt* Here, Thomas Nicholson recalls his knowledge and
experience of tithing by linking it to the restoast of James Il, an event of national interest.
This description set the wider context for the vegalised event of tithe collection. It is
possible that rather than the restoration itsalfhblson may have been recalling the effect the

restoration had on his local community. Religiolmargges restricting puritan activity and

29T N.A., E134/6&7Chas1/Hil9. Other deponents wheaed the contravening of the custom included
William Sydney, a seventy year-old Yeoman, Adamn3aim, a forty year-old Sailor, John Eastwood & fitar-
old gardener,

20Woolf, The Social Circulation of the Pag6.

2LT.N.A., E112/14/15.

292 Halbwachs, The Collective MemQrg2.

23 T.N.A., E134/1Jas2/Mich16.
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displacing many clergy may have been remembere@ muwidly than the arrival of the king
himself.

In both cases it can be argued that the way in lwthiese memories were linked to
monarchical rule was not a matter of precise timmg was it to do with national politics.
The dissolution of the monasteries, although edacigtionally in statute, was unevenly
implemented, causing the transfer of land to vampss the country. Although Charles II's
footfall on English land supposedly restored hinthe throne, the exact timing of this may
have been unknown to the residents of Mersea Iskmdhermore, he was not crowned until
nearly a year later in 1661. The controversialgielis changes which Charles approved sent
shockwaves through the localities in a similargfmentary way to the dissolution. This
enforced a sense of these memories as being piynt@cal and vernacular. Although these
memories refer to specific events which are sigaiit enough to have their dates recorded in
the history books, deponents utilised the occueaithe event in their ‘country’ to date their
memories. This indicates that events of nationglartance were used as markers in time, but
were understood and articulated through a locala@rlar which tapped into social memory.

In conclusion, monarchs’ reigns were used to deatartime. Memories of
kings and queens were used to create a contexbvdal knowledge. In some cases, specific
politically charged events were used as marketsrd. In other cases the reign, or ‘time of’,
were cited as a vague indicator of time. In anyecasonarchs were only cited in order to
underline or legitimate knowledge of local occumes, local disputes, hierarchies,
inheritances and events. Knowledge of the pastwahsged in relation to customary law, and
proof of the ‘ancient’ origins of testimonies wassdable. Therefore, the lofty movements of
the monarchy were referred to, but only in ordecdatextualize and ‘historicize’ the goings
on of the locality or the ‘country’. In Maldon, Bang, Coggeshall, Colchester and Heybridge,
inhabitants used recollections of unusual or traimevents to remember customary rules and
to prove the legitimacy of their cases in customiawy (by proving their use in the past).
These memories were often of extraordinary evemtistwaffected the community at large.
Floods and devastating sicknesses threatened lbeaesing the customs attached to those
places to be remembered with a strength that fedr@ss can imprint on the memory. The
single most cited event among the cases was tkeldi®n of the monasteries. Although it
came at different moments for each town, the effexs similar. The trouble caused was not
merely an issue of fragmented land. That land hglots attached to it which affected the

subsistence of the people of each town, parishomand abbey. Each place had officers to
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regulate tithes and wood resources, whose positi@ne also thrown into uncertainty. Land
changing hands was not a simple process. Genesatioexperiences, knowledge and custom
were fragmented alongside the Abbey lands. Authevds undermined, rights were disjointed
and unregulated, and the fall-out echoed throughreliords for at least three generations. As
a result, the quantity of references to the digawiy and the division of memories into

‘before’ and ‘after’ the suppression is hardly sising.

Construction of Memory

In Connerton’s analysis of collective memory, heseves that “groups provide
individuals with frameworks within which their menms are localised and memories are
localised by a kind of mapping. We situate whatreeollect within mental spaces provided
by the group?®* As has been shown, in the early-modern period, ongrvas used to
validate and propagate customary rules. Evidenca oktwork of collective frameworks
which aided the recollection of custom has alsmlssen. Where these networks were forged
is key to understanding early-modern mentalitiesidgntity and belonging. Hindle has
examined the importance of the parish communitforming notions of identity. Hindle
argues that throughout the early-modern periodserese of community within the parish
became stronger, consolidating the divide betwéen‘chief inhabitants’ and the transient
poor, who were increasingly excluded from the comityu Hindle argues that custom was
also subject to this increasing exclusivity withe thesult that customary knowledge was

monopolised and re-created by the parish elite.

The parish waghe locale in which community was constructed and adpced,
perhaps even consecrated ... The parishthe@srena in which structure, ritual and
agency combined to create and maintain (and perbaes to challenge) a highly

localised sense of belongiAy.

While it is clear that the parish was a highly gigant and central part of the mental

framework of early-modern people, the evidence figsex, in regards to custom, presents a

294 ConnertonHow Societies Rememhe37.
2955 Hindle, ‘A Sense of Place? Becoming and Beloggn the Rural Parish, 1550-1650’, in A. Sheparf &
Withington, Communities in Early-modern Englafdanchester, 2000) 96.
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much more complex situation. The Exchequer cowsegavhich often (but not exclusively)
investigated parish disputes over tithes, boundaaed resources, reveal that other factors
figured strongly in the mental landscape of theathemts.

N. Whyte’s incisive work on custom and the Norfdéindscape has pinpointed the
deep complexities of the early-modern constructiddncustom. Whyte argues that “Life
histories were intricately entwined, indeed insapbe from, the knowledge of physical
boundaries and underlying organisational structuf®sFurthering Hindle’s case for the
centrality of the parish in early-modern constroies of custom, Whyte examines how early-
modern people used their everyday environment éatera structure of mental landmarks,
infusing it “with layers of spiritual, social andileural meaning?®’ While acknowledging the
continued presence and significance of the panghe mental world of early-modern people,
this thesis delves further, to establish the m@ecsic mental spaces in which custom was
remembered, transferred and legitimised.

When deposing to the Exchequer court, deponentsncotty cited one of three spaces
in which their memories were constructed and Iseali These mental spaces were the realms
in which customary information was readily avai@aldfom legitimate sources, and were
spaces where custom had been repeatedly practicedhared with others. Therefore, these
spaces became part of the identity of those ineblwe practicing, remembering and
communicating custom. The first mental space i$ tfigdhe work place, encompassing the
relationships between workers, masters and seramatshe physical enactment of tasks. The
depositions of John Morrel of Barking, William Hesveof Maldon, and John Shelly of
Colchester have already been examined, who aliregfdo their work in order to construct a
narrative of memory around their customary knowéedg

In Coggeshall in 1689, during a case between yHambott and Thomas Cudmore
who were disputing the right to take tithes fronpraperty called Monksdowne, William

Raner, a tenant farmer, reported that

this deponant lived with one mr book the ownerebéias a servant sixty years

ago and hath divers yeares since reap and mowedtbpsaid farme and lands

29 N, Whyte, ‘Landscape, Memory and Custom: Parigifities ¢.1550-1700’, Social Histqr2, 2 (2007) 174.
297 N. Whyte,_Inhabiting the Landscape: Place, CusaomhMemory, 1500-180@xford, 2009) 20.
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called monk downes in harvest time and never haasddemanded for the

same [tithesf>®

Raner emphasised his participation in reaping anding the land. His knowledge
came from his position in employment and his cardlnphysical exertion over the land,
which in turn disproved Thomas Cudmore’s claims téke tithes. Raner’s continual
involvement with the land dislodged any claim Cudencould have made of his tithes having
been continually enforced. Whyte has found th&xohequer depositions taken in Norfolk “It
was through the practical knowledge of the landec#pough the memory of the past and the
ongoing physical experience of living and workimga particular place that people defined
their social and economic identiti€s®. While Raner’s testimony clearly concerned parish
business, his knowledge of the custom came, pértiyugh his life within the parish, but
primarily through his employment and experiencethed land he worked. Similarly, John
Shelly, who was keeper of Colchester’s prison dutire siege in 1648, learnt which parish
Donyland fell into because “one john Hitchin dyimghe goale who left a wife and child both
the wife and child were sent to the parish of Hashyland and there provided for by the
parish”® |t is arguable that while the parish features Hgaw customary disputes, to regard
the parish as the only way in which people learabdut their environments, and about
themselves, is to obscure the complex reality.

People gained knowledge of their surroundings aedules governing them by going
about their daily business, and through familiamtgh the common practices which were
exercised every day. The continual nature of empbay (be it yearly or daily tasks) meant
that everyday actions became practices or custdm@hvibecame rules and norms, through the
continual repetition and observation of the pedpbt worked in customary environments. In
1697, Matthew Rosie, a thirty year-old husbandndeposed in a case of disputed tithes
between Joseph Wilkins, a rector, and Thomas Brosirn@reat Coggeshall. Rosie deposed
that “about four yeares agoe he this d[e]p[onerd$ Wwnployed by the plaintif browne to cutt
and rowse up fyfty two staff of tazI&®! Matthew’s knowledge of the Rector’s rights over

tithes came from his physical enactment of thogletsiin cutting the wood.

28T N.A., E134/1&2W&M/HIl8.

299 Whyte, Inhabiting the Landscape
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In 1611, John Peacock, a sailor, deposed his kmnigel®f the estuary and hythe at
Maldon. Peacock pointed out that the Corporatiomewentitled to tax the inhabitants of
Maldon, as long as they upheld their duties of maéming the town. Peacock called into

guestion whether the Corporation had adhered o ¢hstomary obligations, arguing that

for his p[ar]te with divers other poore men, witlthe s[aild borroughe have
paid to divers rates made towards repayring ofsfagd haven which haven
not withstanding is at this p[re]sent so much dedags hee hath within his
memory knowne a shipp of a hundred tonne to aratribe s[aild haven and

now a shipp of thirtee tunne is as much as cndliethe sai]d haveff?

There are two points to be made regarding thigntesty. First, John localised his memory of
Maldon’s past greatness by referring the size gf glnich was able to dock at the Hythe. This
demonstrated his professional understanding oHytae area, while his long term residence
provided the knowledge he needed to weigh up Maddmuccess as a town and the
Corporation’s effectiveness in distributing custoynaharges in order to repair the town.
Second, John’s understanding of customary rulesonasf responsibility as well as right. He
agreed that the Corporation had the right to impletncustomary charges, but that by not
fulfilling their responsibilities customary righteuld be rendered illegitimate.

Women also used knowledge of their work to contatkte their memories of custom.
Katherine Audley, was sued over her refusal to pnes on her late husband's property.
William Wells, parson of the rectory of East Mersezquiring four pounds a year to pay to
the king, sued the widow for non-payment of titb@es100 acres of land and 100 acres of salt

marsh. In answer to Wells’ accusations, Katherindlgy testified that,

Neither shee during all the time which she hatld leelmain[tailned the s[ai]d
premises or any parte thereof ... did at anie Tyméymes by or with the
consent privitie or appoyntient of this d[e]f[endtapaie or cause to be paid

anie tyth®*

302 T N.A., E134/9Jas1/Mich38.
S03T N.A., E112/14/147.
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Audley took up the defence of her exemption frotinets by referring to her experience as the
manager of her late husband’s estate. She dispitneedustom by demonstrating that it had
not been practiced continuously. Audley defendadelremption from tithes in the same way
as male deponents, by citing the actions of hedlgmessor. In this case, Audley cited her late
husband’s actions, explaining that “before her tydneinge all the tyme of her intrmarriage
with Thomas Audley Esq. her husbande deceasedendite nor anie other clayminge by
from or under him (to this d[e]flenden]ts knowleddjel ever paye anie tyth#** Audley had
built up a working understanding of the customsaltapplied to her husband's land during
his life time, and through her own responsibiliteace his death, which enabled her to
effectively defend those rights in court and to mtein customary practice for future
generations. While women made up a small minorftyl@ponents, their testimonies were
similar to their male counterparts in their refexerto their memories and experiences of
custom.

It was not just elite women who testified. In 168t seventy year-old widow Mary
Cardy was a servant of John Stonne and could,firerdestify about his financial situation
before he died. She stated that “she did know Ribnne in the int[errogatory] and did hear
him say on his death bed ... that he would be kllike a poor man®® Mary’s knowledge
had been constructed in the same way as male dafsor¢ her place of work, Mary picked
up on information provided by speech in the houkkh®he took notice of the information
significant to custom (in this case that governimgeritance), and recorded it in her memory.
In 1694, Ann Battles, a thirty year-old spinsteronived in Colchester, used an object to help
her recall the death of James Norfolke. She testifhat “James Norfolke dyed sometime in
the yeare 1680 which she the better rememberthdgate of a burying ring which she had at
his funerall”>®® Connerton argues that memory forms in three sepaways: within the
semantic code; the visual code; and the verbal .cotes “the visual code is the third
dimension; concrete images are much better retalreedabstract items because such concrete
items undergo a double encoding in terms of viseaing as well as verbal expressih”

Battle’s recollection of James Norfolke’s death wlasibly enforced by her association of the

304 |hid.
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event of his death and funeral with the ring shes g@en (which may have been engraved
with his name and year of deaff}j.

An important example of female testimony, and aeotbxample of customary
interaction between the sexes occurred in 1687aftdidh. A bitter dispute had arisen between
the Vicar of Heybridge and John Haywood, a farriée argument was about tithe payments
and had escalated from tension to outright hogtiMthough the majority of deponents were
men, five women were called to testify and deposedyreater detail than their male
counterparts. Elizabeth Gallant, a thirty year-oldlow from Heybridge, reported in very
specific detail her involvement in milking the deflant’s cows and carrying the tithe milk to
the complainants house. She recalled the yearsramdhs in which tithe milk was either
accepted or refused by the complainant. The titind tn May 1682, which Gallant delivered

was offered att the c[o]mpl[ainen]ts house to ohais family who refused to
take itt and that thereupon the same was carryédlamge in the church porch

by the d[e]fendant himselfe who was then p[re]$&ht.

Elizabeth Gallant was an exceptional witness, apresence at the outburst of the defendant
over-rid the fact that she was female. It coula dde argued that her specialist knowledge of
milking, which was considered part of the femalbesp, made her presence necessary in the
court. However, Gallant also testified regarding talidity of the vicar’'s right to tithe. She
stated “hee is lawfully and rightly instituted teanto and of right ought to have and receive
the small and minute tithes as former vicars haweetf'® This demonstrates that the
legitimisation of custom was not only done by m&his is supported by the findings of
Shepard, who observed that in Norfolk in 1633, oispute about cheese tithing, over half of

the deponents called were women. Shepard argues tha

This case is exceptional, and primarily attribuéatd women’s responsibility

for dairying in early-modern England, but it doeggest that women could be

308 For further discussion of funeral regalia seeGitings, Death, Burial and the Individual in Earhodern
England(Routledge, 1988).
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instrumental both in the determination of customaduyies and rights through

their own practices and in preserving their menioty.

Elizabeth Gallant was not the only female involwedhe Heybridge tithing. Anne a yeoman's
wife, also deposed. She reported that “this d[ejafdt did milk the d[e]f[endan]ts cowes and
sometimes did carry the tithe milk to the complgait] and saith that the time that she carried
milk the d[e]flendan]ts cowes were carefully milkeéd® Despite this careful milking, Anne

became involved in a confrontation with the Vicar

last summer when this d[e]p[onent][ carried sonjglkrito the compl[ainent]
he complained ag[ains]t the goodness of the mitkybtt took it [and] told this
d[e]p[onen]t that he would make her sware to it #rat he would send her to

the devill3'3

On other occasions the milk was delivered by a arah received by a woman. Hester, the
wife of Edward Deney from Heybridge, worked in thiear’s house. She reported that the
milk “suffered in quantity she asked the d[e]f[enffaf it were all that his cowes did give and
he replyed that was all hee could gett from his es\¥"* Anne Haywood claimed that milk
was not always welcome at the vicar’'s house, igsgfthat “sometimes they could make noe
body heare though this d[e]p[onan]t believes tloates p[er]son or other was withiA*> This
dispute was not exclusively between just men owéen just women. While the quality of the
milking was criticised, a slur on the women, it walso implied that milk was deliberately
kept back, a slur on the farmer. The vicar was sedwof using strong language and insulting
the women bringing the milk, and his servants vwamreused of deliberately not answering the
door when the tithe milk was delivered.

This case shows that women were not only witnegsesistomary transactions, but
were actively involved in them. Not only did womearry out customary tasks in gender
specific jobs, but they held opinions on whethessth customs were valid or not. This

demonstrates that women had access to a collaogveory of customary rights in the early-

311 shepard, Meanings of Manhood in Early-modern Emgjla23.
312 H
Ibid.
313 |bid.
4 pid.
$5T.N.A., E134/2Jas2/Mich1l.
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modern period. Women and men interacted when caymyut custom, and both sexes, on both
sides of the dispute, were accused of malpractiewvtensions ran high. The group of women
and men in this case were all aware of the authofithe tithing custom over the farmer, and
of the responsibilities of the vicar to receivénéis. This is clear because of the resentment
generated when the system broke down. This colleainderstanding came from practice,
tradition and involvement in a family and a comntynivhich participated in customary
activities.

The second mental space which was often cited bpordsts was their
‘neighbourhood’ or ‘country®® A. Mitson has examined kinship networks in
Nottinghamshire in the early period, and found fhetterns of migration, marriage and money

lending indicated that

individuals or groups shared a sense of belonging tircle wider than their
immediate family and wider even than their locaimoounity ... a social
encompassing a wider area than that of the paarskentity comprising a group
of parishes which together formed what might beme&st a loose but
identifiable ‘neighbourhood are4’

This ‘country’ served as a flexible space in whicformation was gathered and fixed in the
memory. Deponents traced their residence in a p{asmetimes from birth) in order to
demonstrate how their customary knowledge had geered. Through close knowledge of a
place and through long residence, deponents kneaw p#ople, landscape, history and
consequently the customs of their own country. Adahent’s country could encompass a
town, parish, manor or several of each. In somasarthe issue of residence conjured up
different levels of feeling, connection and memory.

In Maldon and Colchester the issue of residence paxticularly significant. How
long someone resided in Maldon or Colchester denot# only their familiarity with the
practices and customs of the borough, but alsotvenghey were eligible for membership of

the freedom of the borough, allowing them privilegeccess to the meetings, writings and

318 Country’ used in the early-modern sense “of thetipular district to which a person belongs” Oxfdnglish
Dictionary Online(http://dictionary.oed.com/) Accessed 14/08/09.

317 A, Mitson, ‘The Significance of Kinship Networks the Seventeenth Century: South-West Nottinghamishi
in C. Phythian Adams, Societies, Cultures and Kipikb80-1850(Leicester, 1993) 24.
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activities of the Corporatioft® In 1611 the Corporation were suing Robert Sprigfi
avoiding ‘land cheap’, a tax on properties bouglthiw the borough. Mathew Abraham, a
fifty-four year-old linen draper who was also aefieurgess, deposed that “he being borne in
the sayd towne of Maldon, for all the tyme of hismory hee hath knowne that there is such a
custome for landchepé® Abraham went further, saying that “hee doth vetfijnke and
beleeve that yf the Corporation bee deprived ofstid custome of landchepe ... it would bee
very prudiciall to the s[ai]ld Corporation and thegpuld bee the more unable to maintaine
theare haven and bridge¥® The same formalised answer was given by six atbponents in
the same case, indicating that the Maldon residartthstruction of custom relied heavily on
the input and experience of the Corporation.

In another example in 1631, the Corporation wapulisg with Thomas Plume about

wharf charges. Nicholas Mane, a cordwayner, deptiseche was

born within the towne [and] Corporation of maldoathh known maldon very
well this ffiftie yeres, the Corporation hath exsed divers p[ri]viledges and
Juristiction ther and that in the memorie of thépdnante yt hath ben alwaies
accounted that no man maye erect anie wharffearecuppon anie banke of

anie the streams waters and creekes belonginge &atd burrow®*

In formulaic depositions, three other witnesseseg#éve length of their residence and
confirmed that the Corporation was in the right.

In Colchester in 1630, the Colchester Corporati@mewsuing John Heard and Giles
Wignor for landing goods at Wivenhoe and avoidiagding charges at Colchester. This case
demonstrates the similar difficulties Maldon andidbester had in enforcing their authority
over waterways in the area. Furthermore, it revaalenflict amongst the long term residents
of Colchester, who interpreted the use of theiufdoy’ in different ways. John Isles, a free

burgess and merchant, testified that

he hath knowen the towne of Colchester all theetgrhhis remembrance for

that he was borne and hath alwayes dwelt in theedamd ... their landinge

S18E.R.O., D/B 3/1/3.

319T.N.A., E134/9Jas1/Mich38.
320 |pid.

321 T N.A., E134/6&7Chas1/Hil10.

103



Chapter Two: Memory

shippige and loadinge at wyvenhoe affor]s[ai]d @ntecary to former right
usage and custome and prejudiciall and to the didiinge of the said Bailiffes

and commonality??

In contrast, William Comaine, a fishmonger who hexawn Colchester and Wivenhoe for

over fifty years deposed that

hee never knew any customes fees or dutyes payihe towne of Colchester
... the weekely fishe market in Colchester is betézved and paid with sea fish

brought from the sayd towne of Wevenhoe thithelalog 32°

Interestingly, William Comaine was not a residerit @olchester or a member of the

Corporation, but a resident of Great Waldingfefiiieen miles north of Colchester. However,

Comaine had worked in Colchester for the majorityis life and had strong opinions on its

customs. This suggests that he considered Colechesteart of his ‘country’. This indicates

that ‘outsiders’ to the town and Corporation wexeleded from the Corporation’s version of

customary rules. John Smallege, a mariner of Bigilgea (nine miles from Colchester)

shared Comaine’s view after sixty years of workomgthe Colne. This indicates that there was
a conflict between the chief inhabitants, belonginghe Corporation, and those who spent
their lives working on the rive¥*

There are more examples of deponents citing tixpiergence of life in their ‘country’.
In Barking in 1615, the crown was suing Sir Edmaxittl over disputed ownership of a piece
of land called Crowches, near lIlford. Rowlande Swegaa sixty-nine year-old labourer,

deposed his knowledge of the history of the prgpstating that

he hath knowne the same [land] ever since his firsmory being borne in
ilford ... in the terme of one John Weaver who dwietrin in Queene Maryes
time ... John Sweaner did dwell in queene maryesetyn the cottage

mentioned in the interrogatory wherein now dwellgtbhard Hopkirt>®

3227 N.A., E134/5Chas1/Mich8.
323 |hid.

324 T N.A., E134/5Chas1/Mich8.
3257 N.A., E134/12Jas1/Hil18.
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In Hatfield in 1610, Raphe Courtman deposed iaseadn order to establish the boundaries of
the Manor of Magden Hall. The seventy-two yearimdd lived in Hatfield Peverel parish for
thirty-two years and observed that,

the other houwses mentioned in the said interragatare within the parishe
of Hatfield peveral for the dwellers and inhabisan{i]thin the said houses and
their household used to resort to the church ofiéldtpeveral as unto theire
p[ar]lishe church and have all the said tyme of teponents dwellinge in

hatfeild received the sacraments marryed and bimigte said churcff®

This knowledge expressed by these deponents wéactliso the area, and was obtained
through belonging to and observing a community.

In 1687, the rector of East Mersea was suing Jateves for non-payment of tithes.
Mary Handler, the wife of a yeoman, lived in Gr¥digborough but had known the disputed
grounds of ‘Northlands’. This knowledge was deriveat from her immediate family, but

from her experience of the community. Handler stéteat

shee hath knowne the said farme called Northlandlfout 36 yeares and saith
that shee knows Richard Brock was tennant to tie feame and lands and
hath heard the said Brock say that he alwayes wspdy to the rector of the

parish of East Mersea for the time being fourtylisigis.>*’

The system of reporting and overhearing customd{asussed in Chapter One) was not
exclusively used by men. The informal methods ahsferring and understanding custom
allowed women to access customary information alibeir ‘country’, enabling them to
testify effectively to the court. Ann Barly, thefeiof John, a sixty year-old yeoman who lived
in East Mersea, had known ‘Northlands’ for someayforears, and deposed that “she hath
heard often reported and doth believe it to be tina¢ there hath alwayes been a mody or rate
of fourty shillings”3?® Neither woman indicated that their knowledge o$tom came from

witnessing an exceptional incident, or that thepasure to customary information came from

326 T N.A., E134/7Jas1/Michs8.
327 T NL.A., E134/1Jas2/Mich16.
328 |pid.
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their relationships with men. Ann Barly and Mary ndéer deposed their knowledge of
customary tithes gained from experience of the fTamities of speech and knowledge’ of
their ‘country’, on and around Mersea Island.

The third mental space in which custom was congtdueas provided by the family.
The influence of observing the activities of pasgrgrandparents, siblings, husbands and
wives helped to reinforce memories of tithes, baure$ and experience into the minds of the
deponents. A. Mitson observed in her study of tte@ghbourhood area’ that “the presence of
such highly-localized and continuing families whe telimiting factor in the perpetuation of
quite precisely defined neighbourhood are43"So, while the ‘country’ provided one
structure in which custom was shared and remempt#redamily remained an important part
of that structure. The role of relatives as sourgkeiformation about customary law has
already been examined in Chapter One. Family mesntr@vided memories and information
about custom but also provided a practical exangbldhow custom had been practiced
throughout their lives. This meant that deponewotgict construct custom as continuous and
unchanging.

Whyte has argued that in early-modern Norfolk “nmiegnwas not inherent to a
monument or landscape but was derived from theegtsbf everyday life®** This was the
same for custom. Understanding of custom needd tyansferred from person to person,
and the context of the family was key in creatingmmories of custom and reinforcing its
meaning and significance. For example, in 1625Maédon Corporation were attempting to
assert their authority over the nearby wharfs o¥btlielge. Jepha Kinge, a sixty year-old
yeoman, deposed concerning his knowledge of whhdrges. He had learnt these by
watching his father. He reported that “when he dweth his father william kinge at
heybridge his father did usually paye a penny feerg loade of wood passinge from
heybridge by maldon heithe to the water bailiffé".

Seventy-two years later in Coggeshall, John Bouwtlyaa cordwayner, deposed his
knowledge of the tithing customs of Great CoggdsiBultwood had watched his father’s
payment of tithes on one of the disputed fields] be reported that “this deponants father

held the same for about twenty yeares but did gt gpe much to the c[o]jmpl[ainents]

329 Mitson, ‘The Significance of Kinship Networks’, 25

330 Whyte, Inhabiting the Landscap@

331T.N.A., E134/22Jasl/East7. For more examples pbddents citing memories connected to their fathees
Thomas Wyberd in Colchester T.N.A., E134/31Eliz&Hihd Ralphe Royce in Barking T.N.A.,
E134/1&2W&M/HIl8.
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predecessor*>? The same could be said of the deposition of AnneTavho deposed in the
same dispute. She recalled that “her father hetdstid teasle ground by the space of 30
yeares or thereabouts ... constantly paid fivdisbd a yeere for the tyth therecf® Whyte
has observed that in Norfolk “In their concern totpct their rights individuals were engaged
in the constant surveillance of their neighbourdivéties, as they were in other social and
economic networks formed in the alehouse, churchteme”*** Deponents did not passively
record the information provided by their familidaformation about custom was obtained
through observation of practice, and after thesenanes were made they continued to be
relevant. Even after Boultwood’s father gave uplémel, Boultwood continued to observe the
tithes, continuously reassessing the validity ef thstom and how it was executed. Therefore,
the link of the land to a deponent’s family created just experiential memories but began a
process of continual observation, reinterpretingfaon in the context of the past.

Women also cited their ancestors as sources dbroasy knowledge. Wood has
observed that “male deponents to equity courtslieetéghe words and actions of their male
ancestors in order to legitimate a custom, so wodegponents more often referred to their
mothers’, grandmothers’ and godmothers’ tim&s The evidence from Essex suggests that
women also learnt custom from their fathers. Infidat Peverel in 1609, Edmund Allen and
Samuel Alumer were disputing the boundaries am@giof the manor of Mayden Hall. Sibill

Tendringe, a seventy year-old widow remembereddixéy years previously,

her father named Richard Pastoe was ffermor ohtduse wlithin the mote ...
all the saide landes were then accounted to lyghiviithe p[ar]ishe of Hatfield
(except the house and all the ground wiiJthin treeti®.

Sibill Tendringe’s knowledge of the land was conmsted through the memory of her
childhood, and specifically, her father’'s properfy recall with such surety the customary
boundaries of land held by her father sixty yeaevipusly demonstrates the awareness, even
in young girls, of the official structures whichgidated customs. Therefore, daughters and

wives constructed their own memories of activitidsch their fathers were involved in.

3327 N.A., E134/9Wm3/Mich20.
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These women knew the customs which applied to Bpgxeces of land for the same
reason that men did. Custom was established aneegrby practice, and maintained by
knowledge and memory. These female deponents cetedir their memories from their
childhoods by being involved with the everyday wogs of their families, communities,
homes and places of work. Rather than being isblateexcluded from participation in
custom, they were immersed in it. Custom was evieeye: it was there when women joined
perambulations or paid tithes, it was present girtivork and in their own homes. Wood
examined women’s collective defence of customaghts in the Yorkshire valley of
Nidderdale in the seventeenth century. In 1607tyferomen referred to as the ‘wives of
Kirkbyshire’ were involved in attacking coal minemshose employer had committed
aggressive encroachments, violating the customghysrof local inhabitants. Wood observes
how the women legitimated their violent actionsréferring to the ‘wives of thorpe’, who had
destroyed enclosures in 1549. Wood argues thah#érriots of 1607, the plebeian women of
Kirkbyshire conducted themselves in opposition b@ tpublic norms of patriarchalism,
displaying a consistent capacity for consciousentive agency®?’ Thus, while it is true that
the formalisation which the central courts broughthe interactions of customary rules made
males more likely to be called as deponents, wostéhparticipated in the defence and
preservation of custom. It is clear that women daasnt and experienced custom. From this
experience was built a structure of memory whiolwéd freely in communities.

In this section memory has been shown to have beastructed in complex
and overlapping mental spaces. Men and women tngit memories of customary law on
their experiences of everyday life. Work featureshvily in this construction. Places of
employment often served as backdrops for the legraf customary rents, tithes, boundaries
and jurisdictions. Furthermore, the physical en&ctinof custom and its repetition in the work
place helped to create and perpetuate its memdny.‘ffeighbourhood area’ or ‘country’ is
key to understanding how early-modern people egpeed and identified where they
belonged, and where they came from. Recalling custavhich belonged to places in their
‘country’ enabled deponents to express their famtly and association with a place. The
family, in turn, aided the demarcation of someoredsintry’. Family was the source of many
deponents’ customary knowledge. The family was al$en the starting point for a mental

network, linking information about custom into awerk of the wider community. Therefore,

337 A. Wood, ‘Subordination, Solidarity and the Lim@sPopular Agency in a Yorkshire Valley ¢.1596-561
Past & Presentl 93 (2006) 64
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these three mental structures fed into, and prapdg&nowledge of custom. Each space was
not independent of one another. Rather, they antedncert to produce a constantly redefined

system of information, memory and belonging.

Importance of the Past

Historians have observed the importance of thé pasa concept in early-modern
England. D. Woolf has observed that it was assuthad“Old was better than new; that the
older something was the better; and that the aiyhanstitution, or even of an individual was
a function of its longevity and antiquity®® In the Exchequer and Duchy of Lancaster
depositions from Essex, of 891 deponents, 626 detlaheir ages. The distribution of
deponent’s ages from the cases examined in tha&sthe shown in Table 1. As Table 1
demonstrates, the majority of male deponents wetksdir forties and fifties, with a relatively
high proportion in their seventies. Even the oldeponents felt the need to support their
evidence with the words of other old men. For exampohn Jefferson of East Mersea, a
seventy year-old yeoman, deposed that “this defdmegh heard by other ancient inhabitants
of the said parishe that there was a modin or eatdy paid to the rector®® As has been
seen, women and younger men were asked to depageoften under exceptional
circumstances when their life experiences, or cotimes via male relatives, provided them
with specialist information relevant to the case.

A. Shepard has observed that early-modern socidtyat always look on old age as
an indicator of reliability. She argues that “oldleawas portrayed in terms of total
deterioration, returning men to childhood”, andttfaiscussions of generational difference
served to define patriarchal manhood, and firmlainoed it for the middle aged
householder®® This is supported by the age distribution of tlega@hents from our sample
with a decline in numbers of octogenarians. It seémat the usual expectation that customs
had to have been continuously practiced ‘time ofithrond of man’ meant that oral
recollections of events which occurred within ongddle aged) lifetime were insufficient to
prove legitimacy. For a deponent to be able tolrescety years back to his own childhood

was desirable, but to be able to recall informatfoom a grandfather who may have

338 Woolf, The Social Circulation of the Pag#.
39T N.A., E134/1Jas2/Mich16.
340 Shepard, Meanings of Manhqat.
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remembered sixty years previous to your own births wnuch more suited to proving
continuous practice. In Maldon in 1612, John Nash&ity-six year-old gentleman, reported
that “it hath bene gen[er]ally reputed within thailsl borrowe [and] hath heard it reported by
ancient men now dead, that the s[aild corporaciavehenjoyed the benefite of the s[ai]d
custome of Landcheap@* John Nashe utilised the longer testimony of thie ken which
superseded his own, more recent knowledge of thpdCation’s right to land-cheap, despite
his own status as a middle-aged gentleman.

Age Male Female
0-20 11 2
21-30 63 8
31-40 36 7
41-50 192 4
51-60 168 4
61-70 23 3
71-80 87 2
81-90 16 0

Table 1: Age distribution of deponents in cases fra the six locations of interest

examined from Exchequer and Duchy of Lancaster deitions in Essex (1550-1700)

This conflicting requirement for length of memoryeoruled the privileging of the
patriarchal ideal of the middle-aged householdeepard argues that “through such collective
activity, individual men could temporarily claim thority and prowess which was ordinarily
denied to them®*? ‘Ancient’ men of a community collectively commamtieital information
about the past of customs. ‘Ancient’ men were rasfiide for legitimating custom by
reporting to the younger generations the historyraictices and rights, to the exclusion of

anyone else. By taking precedence over young med,all women, in regulating and

%17 N.A., E134/9Jas1/Mich38.
342 ShepardMeanings of ManhoqdL00.
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preserving customary law, ancient men gained a power their communities which would
out-live them. These ‘ancient men’ were sometime®ed, but were more often identified by
their collective general title, labelling them asetting them apart as a group. In her extensive
work on social memory, B. Misztal has argued th@olfective memory is ngust historical
knowledge, because it is experience, mediated psesentation of the past, that enacts and
gives substance to a group’s identify® This group, while excluding others from the tak o
propagating customary knowledge, was by necessiggiated into the mental structure of the
whole community which relied on the words of ‘amtiemen in order to continue their
understanding and re-evaluation of custom. Collectimemory of custom required
dissemination to others to prevent custom from glyint, making these ‘ancient’ men visible
in the sources, through their own testimony anhéntestimony of others.

Another example of the how ‘ancient’ men were edldor their knowledge of the past
can be found in the forgery case discussed in @h&pte. In 1596, Richard Naffield, a forty-
six year-old yeoman, alleged that in order to @dedudulent customary documents, Steven

Beckingham drew on the knowledge of ‘ancient’ m@eckingham had invited,

the olde men aboutes to dyne with hym and when thene come he wold
guestion with them of the names of the landes thbmeites and how they had
distened and come from one to an other and by wdrs and services the
same were holden and within short tyme after thd steven Beckingham
wolde clayme rentes services and harriotes whesae before were paid and
shew forthe rentalls touching the same semmyndeetof suhe antiquie as if

the same had byn made two or three hundred yeefesef*

In order to create documents (falsely) provingduistomary rights, Beckingham turned to the
collective memory and experience of the old merckBggham singled out the men he knew
would have the knowledge he required. Their ideatifon as ‘the olde men aboutes’ shows
that the men were thought of collectively in terpfstheir age and their guardianship of
customary knowledge. This case demonstrates thie Wie group itself was exclusive in its
membership, their knowledge was kept in order todsseminated into the community

through speech.

343 Misztal, Theories of Social Rememberirig.
34T N.A., E134/37&38Eliz/Mich42.
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When considering the use of regalia to legitimaigharity in early-modern
incorporated towns, R. Tittler has observed thae “attribute of antiquity, or ‘auncienty’
conferred precedence, legitimacy and virtue, towalsed regalia which dated, or could be
made to date, a long way back®. The authority of the ancient was not just confinedhe
characteristics of deponents in the Exchequer cdt¢ Maldon and Colchester Corporations
frequently underlined the authority of their borbuay boasting about the ‘ancient’ authority
of their towns. In every case examined concernitigeeCorporation, the bill or interrogatory
began with the same claim to ‘antiquity’, that “tb@me towne said tyme out of mynde and
memory of man hath bene an anncient borough t6#nP. Withington has argued that for
Corporations “the past was crucial to justifyingti@g upon, and changing the present: the
very legitimacy of the charters, orders, and rguapon which civic governance rested was
derived in large part from their ‘customary’ ancciemt status*’. The importance of the past
to the identity and legitimacy of Corporations wed lost on outsiders. In 1625, John Strange,
a ‘stranger’ to the Maldon Corporation, from Hertfodeposed that he “hath heard that the
InCorporation is one of the moste ancient Corporatowns in England®® The authority of
the Corporation was clearly linked with its ‘andiesredentials.

The land was also considered in terms of how ‘ariciewas. In Colchester in 1594,
Peter Baker was suing John Ball and Thomas Nowvavde a piece of land which may once
have belonged to the Abbey of Colchester. A watdrhad once stood on the land, but had
been subdivided, thereby confusing the ownershilped and boundaries of the property.
Francis Baker, the son of the plaintiff, deposeat tfthe saide close or pasture appeare to be a
close verie anncient and built in olde time asatva is ... and of anncient timme servered
from others ... he judgeth it to have bene a cissi¢ is nowe some five hundred yerdSThe
twenty four year-old interpreted the land as bealigded in ‘ancient’ time by looking at how
it was used. Whyte has found that “in order to tafitate oral memories contemporaries
employed the visible traces of land use historg aseans of proving their rights and ancestral
inheritance, however distorted, or disconnectes link with the past had becom&°. More

examples of this can be found in Essex. Robert 8&ay Heigham, a fifty year-old yeoman,

34> Tittler, ‘Reformation, Civic Culture and Collective Memorg87.
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deposed in a similar vein that “the saide p[ar]oélmeadowe doth seeme to be a close verie
anncient and sevler]ed of old time as it nowe © seemeth so to be because the great river is
on one side and the old river on the oth&t”.Here, there was a common understanding of
land use which meant that the deponents couldaté&ithe term ‘ancient’ to the close. The
deponents looked to the physicality of the landd&termine whether it could be termed
‘ancient’.

To Francis Baker it seemed that the definitionaotient was approximately five-
hundred years. However, the concept was not defmedch narrow terms during the early-
modern period. In 1612, Eliza Garrington, a forgyen year-old gentleman, thought that his
twenty-eight years of knowing the town of Maldoguéed further substantiation through the
knowledge of ‘ancient’ men. He reported that “héhHaeard anncient men saye that there was
a custome called landchepe within the borroughenaldon and for the space of xxviijtie
yeeres hath knowne a custome called Landchedpdahn Peacock, a seventy-four year-old
sailor, did not specify how old ‘ancient’ informati was in the same case, suggesting that “he
hath heard it reputed of anncient tyme for thatas somtymes seavannt unto one Robert
Boddard a saylor who purchased a house within dlyd €orporation [and] paid landcheape
for the same®® Woolf has suggested that “Those who appealedtiquaty in this sense did
not normally ponder the origins of a practice ostom: it mattered lessow old something
was, than that it was old” ... 'Ancient’ or ‘old’ere often no more than coded signifiers for
value and legitimacy®>* So, when John Thuegood, a seventy-four year-oltemtestified
that “th[i]s d[e]p[onen]t hath been an ancient t@mnto the d[e]f[endan]t himselfe and his
father for about thirty and nine yeares”, he waerreng not to the thirty-nine years as a
‘ancient’, but to his and his father’s legitimacy holders of a tenancy’ Essex deponents,
whether young or old, were involved in deciphenmigich customs, towns, boundaries and
sources of customary information should have beamsidered ‘ancient’. Making these
decisions meant that deponents were constanthjMeglan assessing their surroundings, their
knowledge and their identity as links in the chairancient repute’.

Woolf has also observed that “closely related te thelief that novelties and

innovations violated the traditional order of trengas the idea that the world and everything

31T.N.A., E134/36Eliz/Hil12.
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in it was in an advanced state of deci'There is some evidence for this in the recordsifro
Essex. We have already heard the 1611 testimodgluif Peacock, the seventy-four year-old

sailor from Maldon, who lamented that,

the s[aild haven which haven not withstandingtighs p[re]sent so much decayed as
hee hath within his memory knowne a shipp of a hethdonne to arryve at the s[ai]d

haven and now a shipp of thirtee tunne is as maaaa fleete in the s[ai]d havéH.

William Francis, a thirty-two year-old linen drap@&onfirmed this recalling that “there have
[been] greater shipps of late yeares come upp flethe hythe] then now can in respecte that
the said haven is decayed [and] landed upp”Colchester had similar difficulties with the
silting up of their Hythe, meaning that larger \wdssrequired an exceptional spring tide to
make it from Wivenhoe to the town without runnirggaund®>°

However, other cases present a much more congi¢xre. The idealisation of the
past and the spectre of ‘decline’ were only presgmthen specific economic interests were at
risk. That the Maldon and Colchester Corporatiorappled over landing charges was about
the authority and income of the Corporations, ameirtconflict with local merchants and
fishermen. In 1633 in Colchester John Lucas andiaiil Gilson were at odds over the
construction of new mills in the town. The confllmtween the rights of the ‘ancient’ mills
and the necessity for the new mills to provide aside milling for Colchester's poor
demonstrated how custom was appropriated to prptaely economic interests. The millers
Nicholas Brewster, John Jackson and Robert Appletmmed that “all the water mills in the
towne of Colchester doe usually standstill twoesdiaya weeke for want of worke” and that
the new windmills were “prejudiciall to the custasrend proffites of the said [ancient] mills”.
350 However, their opponents revealed the bitternésthe dispute, accusing the millers of
price fixing, threatening behaviour and completgrderest in grinding small amounts of flour

for poorer households. Whyte has argued that

356 \Woolf, The Social Circulation of the Pas6.
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In the early-modern period, there were times dutimg life-cycle of rural societies
when the past took on powerful meaning, during smisodes conceptions of ‘ancient
time’ became central to the mediation of acced#sitp local resources and customary

practices**

The ‘ancient’ millers couched their argument in tlamguage of custom, citing family
members who had been millers before them, old ngstiand the detriment to their business
and profits. However, the majority of deponentemnefd to the reality of change in the town.
Jefferie Colman observed that “there are nowe thygees more people within the towne of
Colchester than there were about thirtie yereesita”>? Perhaps the instability of the 1630s
accounts for some of the bitterness in this dispgutethe actions of the ‘ancient’ millers could
not be mistaken for the attachment to, and maimtemaf, better times. Perhaps instead, fear
of change in a ‘world turned upside down’ could.

The act of forgetting is an important aspect of mmgm Many commentators have
observed how unreliable and subjective memory wasnwelied on in a legal context. Fox
has argued that “If written records could be forged corrupted, however, their propensity to
deceive was small when compared to that of verifatmation”, and that “Many protagonists
... clearly engaged in invention and special plegdi order to make their case$® There is
evidence of forgetting in the records examined fiessex. In 1610 in Ulting, John Cracknell,
a fifty year-old yeoman, gave evidence concernivgglioundaries of his parish. He indicated
that “he hath gone the p[erlJambulation of the pgag of Ulting when he was a boye about
theage of vi or vij yeares but it is so longe agsehe hath forgotten the plar]ticular§®.A
year later in 1611, Edward More, a free burgegh®Maldon Corporation, as well as a shoe-
maker, testified on the validity of land cheap asistomary tax. He reported that when he had
bought his own property, he paid “for landcheappaupthe s[aild purchase xxxs and some
odd money but the certainly he doth not rememB8rThese failures to remember do not
seem malicious, but may have been viewed with greadispleasure by those relying on the

memories for a legal ruling about custom.
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A more suspect deposition occurred in a case 84 1%he widow, Elizabeth Prentice,

was suing John Field for non-payment of tithes. @&gonent reported that

aboute three yeares past the said John Field digrel¢his deponent and one William
Ffrankes now deceased to goe with him to the nompdi@inent] to see certen rent

payed unto her ... but what some was payed herdnthowe remembéf?

The key issue in this case was whether the fulllarthdad been paid or not. As the only
surviving witness to the transaction (possibly lgitualong purposely to act as a witness), to
forget the amount paid was less than helpful, andidcindicate an ulterior motive.

In some cases, the length of a memory is the enolwith, rather than the solution to a
dispute. In 1629 in Colchester, John Durrell hadendeard Wivenhoe called the Westnasse,
but he attributed this to the fact that he had me¢n fishing for over forty year8’ John
Durrell had been disconnected from customary praatihich evolved through time. Durrell’'s
knowledge of the area would have been relevany fggtairs earlier, but could not be used to
engage with current understanding. Fentress an#h&fm have observed that “If memory is
validated in and through actual practice, it mwlofv unfortunately, that memory is never
absolutely certain®® This supports the argument made earlier in theptehathat the
collective memory of custom was not a static mestalcture, but rather was subject to

constant alteration.

Conclusion

To understand early-modern memory this chapterdigssnpted to analyse various
aspects of the mentalities of deponents testiffingustomary disputes. As P. Hutton has
written “by describing these forms which shape éxpression of ideas, the historian of
mentalities maps the mental universe which furrgste culture with its essential
characteristics®®® Through the depositions it is possible to exanhio@ deponents delineated

time. Deponents rarely mentioned exact dates in thgtimonies. Instead, they contextualised

30T .N.A., E134/26&27Eliz/Mich28.
%7T.N.A,. E134/5&6Chas1/Hil3.
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their knowledge of custom with stories of unusuatrgs which disturbed the patterns of
everyday life. Events with traumatic, wide reachaomsequences were recalled in relation to
the effects they had on the local area. The Reftomand the Dissolution of the Monasteries
provides an effective example of this, with depdsdmaving demarcated time through their
memories of these events. Examples of deponenitg) dite monarchy and legal conflicts

further the idea that early-modern peoples’ serfsénee was articulated through a local

vernacular.

To better understand the role of memory in custgrfeav, the mental spaces in which
deponents constructed their memories are analyséus thesis. By circumventing (but not
dismissing) the traditional parish-centred moded three mental spaces which seemed most
vocal among the deponents were examined. Employprenided the right combination of
knowledgeable company, familiarity with the envinment and repetition of practice which
was so vital for building memories of custom. Tieighbourhood area’ or ‘country’ also
provided a useful definition for the spaces in vahpeople inhabited. To knowledge of, and
sense of belonging to, an area was not merely elfoy legal or ecclesiastical jurisdiction.
The family was also deeply significant in the wagople formulated knowledge of custom,
also revealing some of the complexities of gendedostom. It is clear that memories of
custom were social memories. Whether in terms efatigins of memories, or their transfer
from one person to another, custom helped to fawnmidentities. This is because the mental
spaces in which memories of custom were constructedlapped and lay intertwined with
each other and with other mental structures sutheaborough, parish or manor.

Alongside these issues, the involvement of womers wansidered. The rare
occurrences of females providing depositions hgitilthe gendered nature of custom. In the
majority of cases, male relatives fought cases oman’s behalf. Despite this, women did
appear as deponents, and it seems that customnsdsgal field into which women were able
to permeate. Custom was based on practice and rgekvomen held employment and were
part of families and communities. This participatia communal life meant that women were
called as witnesses to testify their memories aft@mm. Occasionally, custom concerned a
product or task which women were predominantly eesgble for, such as milk tithes or
household inventories. In these and other casesewamere able to depose their opinions on
custom without apology.

The various meanings associated with the term émtchave also been considered.

The term ‘ancient’ often appeared in the recordth Witle qualification of what deponents
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actually meant by it. ‘Ancient’ was not a fixedrer'Ancient’ could be applied to a person, an
institution, boundaries, or even to ‘repute’. Amtigess did not denote a set number of years,
but bestowed authority and legitimacy to whatevevas attached. Therefore, ancientness was
a collective term, creating an identity for thosenmmand women whose long knowledge of
customs drew them together. The dual meaning ofiéeat’ as both old and legitimate
supported the collective identity of ‘ancient’ mand Corporations. However, the notion of
decline seemed to only have been used in the fagfence of economic interests in the face
of change. While deponents sometimes admitted sapEenemory, events that were never
mentioned were possibly more significant. Consitgthe significant local destruction caused
by the 1642 Stour Valley riots which began in Cekter, it is interesting that not a single
deponent refers to the event. J. Walter has idedtthe extreme tensions within town which
spilled over in to customary litigation. He obsexwbat “the borough’s records maintain a
crushing silence about the whole affair that yetais volumes about attitudes among its
rulers to the attack on Sir John Lucd§”More work must be done in order that the complex
mental structures which maintained custom and tinflinence on collective identity can be
understood. The next chapter looks closely at ¢tetionship between the physical landscape
and memory, extending some of the ideas set dowen he

379 Walter, Understanding Popular Violendéa4.
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Chapter 3: Construction, Perception and

Regulation of Space

Introduction

The way that early-modern people saw the world maathem is key to understanding
early-modern mentalities. In her work on landscajstom and memory in Norfolk, Whyte

has argued that

It was through the practical knowledge of the laxage, through the memory
of the past and the ongoing physical experiencévofg and working in a
particular place, that people defined their soaia economic identitie¥?!

This chapter aims to paint a picture of how earlydern people experienced the physical
environment in which they lived. This is not meralymatter of considering how towns and
rural areas were laid out, or what they looked tik¢éhe naked eye. Instead, what this chapter
considers is how people saw their environment, ey thought about when considering the
physical landscape, and how they constructed their identities around these perceptions.
Such an intimate understanding of the early-mogesgthe is not easily attained. Depositions

from the Duchy of Lancaster and Exchequer courtssige a certain amount of personal

371 \Whyte, Inhabiting the Landscape
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testimony concerning the physical environment. Tiisdence is considered alongside
custumals, which provide a frozen moment of custgmegulation explicitly concerning the
regulation of space, and the movement of peopleoajetts within space.

The Exchequer court dealt with matters affectingwer lands. As a result, disputes
often involved conflicts over readings of the larase, in terms of ownership, access, and
rights connected to the physical environment. Guaty law was key to the way that
deponents expressed themselves to the court ddficddnen speaking about the landscape.
Cases often required the legitimatisation of custgmompting deponents to think about their
landscape in terms of past usage and traditiors ieant that depositions became testimonies
about the experiences which connected deponertgettandscape, to the past, and to their
communities. This reveals the ways that early-modeeople conceptualised themselves
within their surroundings.

Several problems with the evidence must be corsiddfirst, the production of the
documents for use in legal disputes meant that nwdryre depositions are formulaic and
legalistic in content. Issues of law were oftenspreged as paramount in the landscape, which
may not have been the case had the deponents jbeskirgy for some other purpose. Second,
the cases, by necessity, focus on conflict in #mel$cape. In addition, the majority of cases
concerned those with power. Thus, the view we lyetugh the depositions are biased to that
of the elite. Despite these limitations, the depmss and custumals from Essex provide
valuable insight into the ‘workings’ of the landpeain the early-modern period. An
examination of the embedded mental structures bhodght processes from legalistic and
often formulaic documents is a complex task, reqgithe arbitrary division of subjects and
the interpretation of silences. However, the wayat tandscapes were regulated by custom
meant that highly individual visions of the workshngand demarcation of space appear
alongside, and even within, the repetitive, formuénd legalistic descriptions of space.

Before addressing the content of the depositidms,térms ‘landscape’ and ‘space’
must be defined in clear terms. The last fifty gelaas seen increasing interest in the study of
space from scholars in many fields. Increasinglg,dase has been argued for an interpretation
of space as more than as an empty backdrop torib@t@vents, or as merely a product of
changing methods of farming and industrialisatibm fully grasp this concept we must turn to
archaeologists, anthropologists, geographers amstbrians in order to create a solid
foundation of interpretation to build from. H. Léfee’s Production of Space set down some

of the key points which underpin the study of spiacthis thesis. First, Lefebvre argued that
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space can no longer been seen as merely an engatyrar can it be examined in isolation
through mathematical and scientific parameters. afgued that “physical space has no
‘reality’ without the energy that is deployed withit”.3"? This led Lefebvre to the study of
physical, mental and social space as constructethdse who use it, in order to decipher
whether landscapes can be ‘read’ by those who ‘acthem. Lefebvre goes further, to
demand that the study of space be unified intoleem@mnt study of ‘spatial practice’, rather
than being marked by endless division. He argueat tSpatial practice consists in a
projection onto a (spatial) field of all aspectieneents and moments of social practite”.
This is easier said than done. The task of peddack and identifying the layers of meaning
constructed around different spaces is one thirayvéver, to appreciate the complexities of
these strands, while at the same time considehagtas a whole, risks homogenising the
extraordinary way people discerned and coped \wiir surroundings.

Lefebvre argued that “a spatial code is not simglyneans of reading or interpreting
space. Rather it is a means of living in that spatenderstanding it, and of producing it*
Lefebvre focused on the production of the spatadecthrough practice by individuals, or
politically dominating groups or forces. While timterplay of dominant forces and the role of
the individual must be kept in mind, this studyliséis Lefebvre’s concepts of examining
‘action’ in space to decipher ‘spatial practiceyt bocuses on the collective production and
dissemination of spatial codes.

P.J. Stewart and A. Strathern’s collection of &#Hwmn landscape, memory and history
demonstrate the key role anthropology has playedhen advancement of the study of
landscape. In their introduction they lament theheopological norm of presenting the
‘setting’ of an ethnographic study without consaten of how that setting was constructed
by the people who lived there. Stewart and Stratkkentinue to emphasise the importance of
the relationship between the physical landscapethaddentity of those who inhabit and

perceive it. They argue that

The sense of place and embeddedness within locgihical, and ritual

landscapes is important. These senses of place asrpegs on which people

372, Lefebvre,_The Production of Spagaris, 1974) 13.
373 Lefebvre, The Production of Spa@&
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hang memories, construct meanings from events, estdblish ritual and

religious arenas of actiof??

The articles present conflict over the reading afdscape, and demonstrate how personal
experience of landscape imbues space with idemigmory and meaning for the individual.

Strathern and Stewart conclude that

If there is one thing the study of landscape cartlten, it is to make clear that
landscapes are culture inscribed in fields, woodsps, animal stock, buildings
and roads, and in the sensory impressions and nesrtbese evoke for those

who live in thent’®

These are important concepts for this study. Bexafsthe way custom operated, the
‘pegging’ of memory onto the landscape is partidyleelevant.

In their work The Iconography of Landscape, Cosgrove and Daniels present various
approaches to deciphering landscape. The essay® wie monograph use art, literature and
symbolism as ways to access complex interpretatidrdifferent landscapes. Cosgrove and
Daniels approach the reading of landscape as @&gsanf deciphering layers of meaning by
examining the iconography and iconology of speciéindscapes. They have argued that
through the process of examination, another lafeneaning is created and imposed, creating

a continual process of transition of meaning.

From such a post-modern perspective landscape sesssike a palimpsest
whose ‘real’ or ‘authentic’ meanings can somehowréeovered with the
correct techniques, theories or ideologies, thdlickering text displayed on
the word processor screen whose meaning can beedyresxtended, altered,
elaborated and finally obliterated by the meresthoof the buttori’’

375 p J. Stewart & A. Strathern, Landscape, Memory, History Anthropological Perspectivéisondon, 2003)

3.

37° Stewart & Strathern, Landscape, Memory, and Hist286.

377D. Cosgrove and S. Daniels (eds), The Iconograptandscape Essays on the Symbolic Representation,
Design and Use of Past Environmef@ambridge, 1988) 8.

122




Chapter Three: Construction, Perception and Regulabn of Space

As has been demonstrated, customary law operataslays which allowed the constant
reinterpretation of the law through the constructad collective memory. This had serious
implications for the meaning of spaces in whichteosoperated, and thus shaped the way
early-modern people thought about space.

C. Holtorf and H. Williams’ essay on memory anddacape provides an insight into
the archaeological perspective on the problemscaded with the interpretation of space.
They provide a useful definition of what is meapttbe term ‘landscape’, suggesting that “by
landscape we refer to the inhabited or perceivett@mments human communities in the past
and present incorporating both natural and arifielements®’® By adopting this position,
this study is able to consider ‘landscape’ as l@tthysical space and a construction of the
mentalities of those who inhabited it. Holtorf avdlliams emphasise that all landscapes are
historically constructed by those who inhabit orgeéve them. They concur with Cosgrove
and Daniels’ reading, that the interpretation ofdscape “is not necessarily about accurately
recalling past events as truthfully as possiblés rather about making meaningful statements
about the past in the given cultural context of raspnt>’® Holtorf and Williams also
emphasise the importance of the memories of pdopiee past as a means of accessing the
meanings and significance of their landscapes.

S.E. Alcock’s work on the archaeologies of memaorwancient Greece strengthens the
argument for landscape to be read socially asaggtihysically. She argues that “Landscape, a
capacious and currently much utilized concept, @iosta multitude of meanings, all of which
revolve around human experience, perception andfizatibn of the world”*®° Alcock calls
for artefacts to be contextualised within their enatl framework, in order to understand both
space and memory. She focuses on the role of so&aiory as both a strong motivational
force and as a source of conflict. The use of mgmointerpreting landscapes reveals that its
nature is changeable, flexible and impermanentidlgh her work focuses on a time period
distant to this study and many of the spaces Alem@mines are self-consciously constructed
sites of commemoration, her observations of thdipligity and impermanence of readings of
landscapes should be kept in mind when conside@nky-modern constructions of space.

M. Johnson’s work has been influential in shapihg archaeological approach to

analyzing early-modern space. In his waéuk Archaeology of Capitalism Johnson traces the

378 C. Holtorf & H. Williams, ‘Landscapes and Memorigis D. Hicks & M.C. Beaudry, The Cambridge
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emerging ‘Georgian Order’ through changes in lapdecand the material culture of the
sixteenth and seventeenth centuries. Johnson f®aus¢he way enclosure altered people’s
perception of, and relationship with, the land. &by, he has argued that “enclosure opened
the way to a commaodification of the landscape thhoan erosion of the embeddedness of that
landscape in the social and cultural values ofttheitional community’®®* Johnson has also
observed how patriarchal structures found new wafysxerting authority through artifacts
such as written documents, maps and surveys. Jolinks anxiety about popular disorder to
“a new system of spatial and social disciplif&He identifies ‘closure’ in the landscape, but
also within the construction and style of buildireggoss the social spectrum. Changes were
made to houses which created private, segregaseespThis, in turn, detached the activities
of work and home and marginalized female activitghnson’s linking of early-modern
‘mentalities’ and the physical surroundings whiaople constructed and lived in is key to
this study. The changing physical surroundingsh&early-modern period structured the way
people thought, felt and acted.

D. Rollison has approached the study of landscalea early-modern period through
issues of mobility and identity. Rollison has olveer that

Landscapes, like traditions, are invented, cont#tand reconstructed...Space
is not neutral in its shaping effects on the wag gopulations inhabiting it
grow up, and behave in adulthood; nor is the wayareetaught to think about

space neutraf?

Rollison concentrates on interpreting space thrabhghmovement of people as migrants. He
calls for the study of action (including speechsactather than merely the study of words.
Rollison identifies networks constructed betweeaneeic spaces. He has argued that “To
grasp these [changes] requires a decentred appwaaich emphasizes not settlement, but
movement; not centres but changing relationshipspace®“. In this chapter an effort is
made to look away from regulated space and turandsvthe actions, thoughts and processes

which created, maintained and proscribed space.
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In her work on gender and space, A. Flather arthusJohnson over-emphasized the
‘closure’ of the household by the seventeenth cgntabserving that men and women
continued to utilize all rooms, that the home was described as private, and that the ‘back’
spaces of the house remained partially open tase&s\and tradesmen. She observes that “In
these circumstances, strict segregation of working living space according to gender or
status was impractical and unworkabl& "Flather examined depositions from church court
records in Essex between 1580 and 1720. Her walkslat the use of domestic space, work
space and the parish church in everyday life, avadlyaes gendered spatial patterns, revealing
the contradictions between patriarchal ideology aathplex reality. Flather observes that
spatial patterns were intersected, not just by gerlt also by age, social and marital status.
This complicates the application of any binary priptivate model. Flather identifies the
contradictions within patriarchal discourses wHiefh room for female agency, in the guise of
the obligations of neighbourliness and communaaasibility, as opposed to the duty to stay
at home and be quiet. Duties of hospitality wittiie home and the defence of church seating
gave women further opportunities for agency. Flathekes the important point that in the
early-modern period “Space was not static but fland highly dynamic. Its meaning was
constantly shifting®® These concepts of space as fluid and changingelestyublic and
private are kept in mind when examining indoor anttoor spaces, and the enforcement of
regulations between the two.

Flather’s findings are supported by F. Williamsowsrk on social relations in early-
modern Norwich. Williamson examines the diocesad arayoral court records in order to
explore the relationship between authority andcthrestruction of space. Williamson observes
that “space informed behavior, but also that spdesv its character from the people that
inhabited it in a continuous two-way proced¥"Williamson finds that the meanings attached
to space in early-modern Norwich were flexible attéred depending on how the space was
used and by whom. Consequently, Williamson ideggifthat notions of the public/private
division of space were artificially constructed. INdmson argues for a ‘communocentric’
approach to understanding how space was undergidbeé city. She argues that elite groups
envisioned and attempted to enforce a fixed unaedshg of the city as representing and

legitimating civic power. In contrast, popular umstandings allowed space multiple
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meanings, based on use rather than built structWéamson observes the contestation
which occurred between the civic authorities andlséhthat lived and worked in the city,
identifying sites of contest and negotiation of lbauthority, such as doorways and
alehouses. Like Flather, Williamson observes thenpability of early-modern housing and
the pervading social morality which endorsed pegthrough cracks in walls and censored
doors locked against their neighbd¥s.

Within this interdisciplinary body of literature ére are common themes. First, it is
commonly argued that space cannot be considered &mpty backdrop, and to ignore the
fullness of space in terms of meaning or functisnto ignore an important aspect of
experience. Second, it is argued that notions atemre complex and constantly changing.
Although collective memory is important, it is aléhat individuals with competing views and
interests can create threads of meaning and igiemtiich exist alongside each other. Third, it
is argued that the interpretation and analysis pzice adds another layer of meaning to
perception. This links into the structures of eamgdern customary law, which required
constant re-interpretation, distribution and refpmti of knowledge and actions to ensure its
future.This chapter examines the way in which earbdern people thought about space. The
different ways in which deponents represented thiews of the landscape and the spaces
which they acted in and inhabited are explorednftiis evidence, | illustrate the duality of
landscape features as both functional and symbélicher, | explore how custom regulated
constantly changing landscapes. This is approaghdldree sections. First, | examine how
deponents perceived and described the boundarideiofcommunities. The second section
will examine how deponents saw their environmertenms of resources, the acquisition and
movement of which formed their conceptualisationspéce. Third, the jurisdictions which
divided space will be examined in terms of thefluence on the perspective of early-modern
people.

Boundaries

This section examines how early-modern people @xgda the boundaries of their
communities when deposing to the Exchequer and Ypathancaster courts. As discussed in

the previous section, the landscape of early-modemgland was more than an empty

388 |pid, 97.
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backdrop. Therefore, when asked to describe thisliof certain spaces, deponents presented
more than a simply physical description.

Some deponents drew on their memories of the pllyajgpearance of the landscape in
order to explain its boundaries. In 1609 in Coggédskthe Crown and Thomas Warden were
suing William and Thomas Fuller over the ownerstigwo pieces of land. The division of
the two fields had caused confusion as to who fudjlgtowned the land. Robert Litherand, a
seventy-year old clothier, reported his lengthy Wilealge of the land which stretched back

sixty years,

Hee remembereth one Thomas Clarke of anncient diooee fourtie yeares
past did hold and occupie the same, ffirst as tenato Thomas Peacocke ...
the same is now severed and made into two field#wveg hedge and ditche but

annciently was one fieltf®

Litherand described the land in terms of its phgistivision, but also gave a long description
of those who had owned or used the land. Lithesakdowledge stretched beyond his life
time, drawing on the common report of his commundayinform his deposition on events

which affected the ownership of the land. He regubthat

Imediately after the dissolution of the Abbey adggeshall one Sir Clement
Smith was reported to hold a court for and at #ngdsmannor and that one
Robert Peacocke grandfather to this dep[onen]esdared the same landes to

thuse of Joane his wifg°

When questioned about the land Litherand describecchanges in its physical appearance
but provided a past narrative of the landscapedbaséts physical appearance, its association
with his family and the jurisdictions which govedhé. This indicates that for Litherand an
understanding of his identity in terms of the pafshis family and community was embedded
in his view of the landscape.

While features in the landscape could provide @veg of a boundary, the removal of

those features could create confusion. In 1595akhe3hunt, near Maldon, Robert, Earl of
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Sussex was suing Thomas Beckingham over Cockshottegand meadow. Thomas
Beckingham was accused, not only of forging documamexert his rights over the land, but
also of falsifying boundary markers and altering thndscape to obscure the true division of

the land. The interrogatories specifically askeethbr

Of late tyme the said Thomas Beckingham and hisdar... have also caused
to be cutt downe by the grounde and distroyed dugés ffences ... markes or
bounderies and inclosures which alwaes from tymeytoe have plainelie
devided and manifested the bounderies of the smidels in question [or
whether] ... the said persons or some of them whseyou verely thinke the
more to obscure the truthe) caused of late tymatgrdytches to be cast and
tres to be sett crosse and a thwarte the said atdsand accustomed waies to

stopp up the olde passages of the said grouiites.

Beckingham’s attempt to alter the boundaries antesx rights to Cockshott grove and
meadow highlights the importance of the collectivemory of the inhabitants of Toleshunt.
Despite his destruction of the physical featuresctvidefined Cockshott grove and meadow,
Beckingham’s fraud was exposed by the testimonyloohl people. Hughe Bridges of

Burnham, testified that

he hathe hard [from] the sonne of his frindes wigomtymes were occupiers
of the same landes ... that there hath bene arirleilees and waies from the
said landes to the said farme of Barrtoltes whiotv mre ditched and stopped
up by the defendarit?

This case demonstrates that early-modern peoplenalicbnly understand the landscape in
terms of its current physical condition, but usedlective memories to construct a mental
history of the boundaries and jurisdictions whigiplged to that land.

Changing agricultural use also played a part in #teration of the landscape. In
Colchester in 1692, William Eyre was suing Philipwest over tithes due from Castle grove

fields. William Baron, a fifty year-old yeoman, deged that,

31T NL.A., E134/37&38Eliz/Mich42.
392 |pid.
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Hee hath heard his father say who was an ancidmw[bijtant of the said

p[ar]ish that the tithe arising out of the saiddieised to bee paid to one Mr
Talcott who was minister of the said parish befdreThomas Eyre ... and that
this deponents said father told him that it wasnfer]ly a wood or grove ...

within these five yeares last past very good croppsorne [have been]

growing in the said field®

Although the landscape had radically changed, #iéhgrove used for growing corn instead
of wood, Baron could still draw on his father’'s names and his own experience to decipher
the boundaries of where tithes were due. These scatmonstrate that peoples’
understandings of the landscape were informed byntemories passed on from friends,
family and communities. Consequently, early-modat@ponents testifying about the
landscape were also providing depositions abounhseéves.

Many early-modern people learnt about the boundasfetheir communities through
their involvement in perambulation rituals. Thesgolved the gathering of members of a
community who then walked the boundaries of thafigh, manor or boroughi? The purpose
of perambulations was to teach children about traptex physical and legal environment
they lived in. For example, in 1597 in Coggeshaliiispute arose over West field meadows. It
had become unclear whether the land belonged tpaheh of Coggeshall or the parish of
Bradwell. Several deponents recalled their knowded§ the boundaries. William Amys, a

sixty-year-old clothier, reported that

about seven or eight [and] fortie yeers past oretlabouts he beinge then a
boye dyd goe aboute the p[ar]ishe of Bradwell ia piier]Jambulation w[hi]ch
the par[ish]oners of Bradwell [went] into the landw in quiestion and did
fetch in the same land by a certain hetfge.

$93T.N.A., E134/32&33Chas2/Hil9.

394 For a full description of perambulation see M. &sord, History on the Ground: Six Studies in Mapsd
Landscapeg¢l.ondon, 1957) 20-48, Hutton, The Rise and FalMefry England 34-36, Cressy, Bonfires and
Bells, 23-24.
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Women also went on the perambulation. Agnes Myles seventy-one year-old wife of John
Myles, testified her memory of the perambulationchiproved that the fields lay in Bradwell

parish,

the cause that moveth her soe to do is for thathsite known them to be
fetch[ed]in by the p[ari]shion[er]s of Bradwell irthe tyme of the
plerlambulation about threscore yeares past wheshaghis depon[an]t was a

child [and] went p[erJambulating with othet¥.

By joining the perambulation as a child, alongdide boys of the parish, Agnes Myles was
given equal access to information about legal ssu@ch affected her physical environment.
By learning the limits of the parish, Myles wasrgeprepared for life in a closed community,

where conditions of land ownership, customary ggbtresources, inheritance and poor relief
were decided by inclusion or exclusion from theighar Bushaway supports this, and has
argued that “the perambulation of the parish rese=i a public affirmation of the physical

and social boundaries of the community”In this case, Myles’ experience of perambulation
taught her the legal, social and physical boundaridner community.

In order to strengthen the memories formed by tleung participants on
perambulations, children were given treats, beatemwn into ditches or nettles, or told
stories at key places along the route. The effentgs of these rituals at constructing and
strengthening collective memories is clear from depositions. William Bell, a sixty-eight
year-old miller claimed that West Field meadow bgled to Coggeshall parish. His
recollection of his childhood gave vital informatian the resolution of the boundary

dispute.Bell deposed that

He knoweth [and] doth well remember that the Inhabgtes of coggeshall in
theire p[erlambulation dyd fetch in bothe thoserjoglls of land ... when they
had done they cam to the house of this deponattitsrfavho dwelt at the west
mill in coggeshall [and] ther they had a drinkingthe custom then was [and]
he so muche the better remembereth the certaitietireof for that the

inhabt[ant]s whose name as he now remembreth wkesl gaaternoster [and]

396 T N.A., DL4/40/3.
397 Bushaway, By Rite82.
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wolde lykewise have whipped him this deponant yfhael not runne awaie

from them>®®

Although Bell was bought up at the West Mill, a kepint in the perambulation of
Coggeshall, his memory of the mill's importance hiit the customary landscape was
reinforced by the fear of a potential beating. Br Wwork on custom and the landscape in
Norfolk, Whyte has observed that in the procespesimbulation “landscape and memory
combined, and boundary features became intimateBocated with peoples’ own life
histories”**® Thus, William Bell’s understanding of the paristubndary was inseparable from
his memory of avoiding being beaten as a child.

Perambulation underwent a number of changes thouigihe sixteenth century. In
particular, its origins as a ritualistic blessirfgagricultural land became problematic after the
Reformation. R. Hutton has observed that

To committed followers of the reformed faith thedding of material objects,
even crops, was a perversion of religion, while use of crosses as parochial
boundary marks, at which the Rogation processiaitedh to sing and pray,
could make the perambulations seem almost as nituehsrof idolatry as the

carrying of saints imagé'§°

However, M. Beresford has argued that perambulasarvived prohibition after the
Reformation because of its necessary social purmbseducating the young about the
extremely complex legal (and physical) environmientvhich they lived. He suggests that
rather than entirely surrendering their religioumnmotations, perambulations underwent a
partial transformation, retaining the leadershiptioé clergy, gospel readings and social
conviviality in the place of religious images, simgand a literal cleansing of the field%:
Gospel readings were used by many deponents asmoniesign posts to reinforce the
location of a boundary. In the West Field case, dRblEnewes, an eighty-seven year-old

weaver, recounted his experience of the Coggeslealimbulation, reporting that “he doth

398 T.N.A., DL4/40/3.

399\Whyte, Inhabiting the Landscap@8.

400 2. Hutton, The Stations of the S(@xford, 1996), 280. For a detailed examinatiothef ritual from its early
Christian origins through to the modern day seetare26.

“01 Beresford, History on the Groun80
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also well remember that there was want to be adalbsge allwaies att a certaine spring or
well in the said west field*®? Whyte has argued that the late medieval landscap&ined
many focal points for religious devotion. Theseluded stone crosses, shrines and existing
natural and archaeological features such as barmelts and springs’® She argues that the
religious connotations of points in the landscapegstained, moulded and intensified religious
experience”® She suggests that with the Reformation came gpétg of the landscape’,
which focused religious significance on the chubcliiding, secularising the meaning of the
landscape. However, Whyte argues that “the reli€sthe pre-Reformation landscape
continued to structure and to give historical cehtéo local social and economic
geographies®®® Despite the secularisation of perambulation rituafter the Reformation,
springs remained significant as historical boundpoints. Furthermore, deponents still
imbued springs with religious meaning, as the @litgospel readings.

Gospel readings were also cited by those who had ba perambulation in 1609 in
the parish of Hatfield Peverel. A dispute had arigetween Edmund Allen and Samuel
Aulmer over a piece of land called Ricams. The lEydeither in the parish of Ulting, or the
parish of Hatfield Peverel. Thomas Cavell, a siygar-old husbandman, described his

experience of perambulating the boundary

He hath gone the p[er]Jambulation of Ulting div[erfymes after this mann[er]
vizt: from Burnford bridge in the lane up to Grayayll and from there to
Bramsgate and so from Ricams to a three waie thaé leadeth downe to
chandlers bridge and there they said a gospell,flaomd thence to an other

threeway leete where they said an other goéfell.

Cavell's reference to a three way ‘leite’ (a spht the road) is significant. Whyte has
highlighted the significance of cross-roads in ¢aely-modern mentality, observing that they
were often the sites of gallows, suicide burialsstuine crosses used as boundary markers.
Furthermore, she observes that “Road junctions werested with a range of metaphysical

associations: they were deemed to be places ofcalggioperties and sometimes malevolent

“92T.N.A., DL4/40/3.

“03\Whyte, Inhabiting the Landscapél.

**|bid, 44.

9 |bid, 55-56.

406 T N.A., E134/7Jas1/Mich8. John Pryor, a sevensrysd husbandman and Richard huskyn, a forty-teary
old husbandman also remembered the saying of e&btwsmark the way of the perambulation.
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activities”*®” The meeting of paths remained a focal point lier perambulation ritual post-

reformation, being rendered mnemonically significiyy the reading aloud of a gospel.
Dividing paths, or cross ways, acted as a markjusttfor the claiming of land, but also as a
mark of what was excluded from the parish.

Primarily, the purpose of early-modern perambotatvas to inform members of a
community of the boundaries and jurisdictions whaffected their customary rights and
membership of a community. Perambulations helpeaplpeto build up a picture of the
landscape which was founded in the past. This tirntke past appearance and function of the
land to the present rights and responsibilitiegshaf community. Through memorialisation
deponents connected the landscape with their derhistories. Perambulation consolidated
this connection, imbuing the landscape with religiomeaning. Thus, for early-modern
people, the landscape contained a series of sigts @dout the past. These signs pointed to
personal and collective experiences which inforrthe=l present reality of the community in

physical, legal and social terms.

Resources

Early-modern people often saw the landscape ingesfits resources, and the role
that those resources played in their everyday livdsall levels of society, early-modern
people were physically and economically involved time workings of the physical
environment. R. H. Tawney has observed that

The men of the sixteenth century have not masténedsecret by which
modern societies feed and clothe (with partial essf dense millions who
have never seen wheat or wool ... they see thatadl farvest means poverty
and a good harvest prospefity.

The condition of the landscape around early-mogeople dictated the supply of food, water,
shelter and transport. Yields of crops, the pradacbf meat through farming, hunting or
fishing, wood for fuel and building materials, wiate drive mills and the condition of rivers

and roads - every resource or facility for everydiég was driven, or provided, by the

“07\Whyte, Inhabiting the Landscap®6.
08 Tawney, The Agrarian Problem in the Sixteenth Gent20.
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landscape which surrounded them. Therefore, in @oanterms, early-modern Essex was a
very local world. The cultivation, management amstribution of resources were matters of
life and death, and customary law was an integaal pf distributing and regulating these
resources.

In 1630 in Colchester, the water baliliff of the @aration was suing John Hearn and
Giles Wignor for unloading goods from their boat3\Avenhoe, a small town about six miles
east of Colchester, near the mouth of the Rivem&€oWilliam Comaine, a sixty year-old
fishmonger, reported that Colchester’'s claims wiaise and that the lord of the manor of
Wivenhoe had jurisdiction over the river. Comainsstified this in terms of “his owne
knowledge haveing beene a fishmonger for the sp&dsd years”® He argued that the
licence to dredge for oysters was given out by Bager Townshend Baronet, lord of
Wivenhoe manor. Thus, he argued, the jurisdictibthe water and landing space must be
have belonged to the Manor of Wivenhoe and noth& @olchester Corporation. Comaine
recalled matters of legal jurisdiction through tislerstanding of the river’s resources, in this
case, oysters. Thus, resources were integral mimgy early-modern understandings of the
landscape.

In 1625, the Corporation of Maldon continued thessault on the rights of the manor
of Heybridge, this time suing Francis Steele far dmd his father’s role in erecting unlicensed
wharfs at Heybridge. This case demonstrates theriapce of rivers in early-modern Essex,
both as a provider of fish and as a method forsparting goods. Christopher Steele, a sixty-
five year-old yeoman, pointed out the importancéhefriver for the transportation of coals to

communities surrounding Maldon:

It is a great ease to the cuntrey on that sidestfriuge to fetch their coales at
heybridge rather than to goe to Maldon for the santespect of the shortness
of the waye it is sixe pence cheaper in a chalolethfe cuntrey to fetch them at
heybridge**°

The estuary was a key factor in Maldon’s economiwisal. Its industries relied heavily on
the transport provided by the river, and the Carpon taxed these industries to maintain the

streets, roads and markets. Therefore, the Coiporattempted to claim a monopoly on

409 T N.A., E134/5Chas1/Mich8.
40T N.A., E134/9Jas1/Mich38.
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shipping rights, arguing that coals landed at Hielga represented revenue stolen from the
town. In 1614, William Francis, a linen draper aiderman, illustrated why the landing taxes
were so vital. He deposed that there had beenachri@ one of the wooden bridges in the
town, and that to pay for the repairs the Corporatvere “forced to sell some parte of their
inheritance to satisfy and pay such debts as wereng by the said Corporatiof*! To the
people of Maldon, the estuary was not solely a theagk to the town, it was its most powerful
resource, driving its economy and maintaining tidependence of the borough. The estuary
was the foundation of the Corporation’s power, al as the environment in which hundreds
of people made ends meet.

When Christopher Steele explained his understanafitige jurisdictions that governed
the estuary, he presented his knowledge in ternteofesources which were transported on
the river and the resources within it. Steele adgtleat although Maldon may have had
jurisdiction over the shipping of goods along thver, when the tides altered the landscape the
rules changed. He reported that “at a lowe watdreethe dry ground doth belonge to
heibridge and also the fishinge and fowling in Whaters abutting uppon the said lands of
heighbridge hall”. Steele contextualised his behdfleybridge’s authority saying that

the kiddles set standinge that side of the wat¢oirsgk to heybridge hall
grounds doe belonge to the mannor of heibridgedmall that about three years
past there was certayne porposes which were takebyumr freshwaters
appointment in the said kiddles and by him enjo{/éd.

Steele’s understanding of the landscape lay imtemories of how resources from the river
were distributed. Alcock has argued for the existeof multiple memory communities, which
meant that “a plurality of concurrent, possibly flimting, and potentially competing
memories [were] available to peoples at any givere't**® In this case, there was conflict of
opinion about who had power over the river, accamgzh by differing memorialisations of
how resources were distributed. These two threddsmory existed alongside each other, as
did the passing boats and fishing nets on the,ridemonstrating the duality and flexibility of
both custom and the physical landscape.

411 | pid.
412 |bid.
413 Alcock, Archaeologies of the Greek Paks.
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The inhabitants of Maldon and Heybridge saw atgideal more than mud and water
when they looked at the estuary. They saw the traakes which brought fuel, food and goods
to the area; they saw the source of profit and payi¢he Corporation; and they saw a duel
environment of high and low water, when differeatigdictions operated and different
resources were utilised. The vast economic powat tiine river provided created conflict
between rival towns. This is hardly surprising adasgng the complex range of resources that
could be gained from the estuary. Rather than cmmgr simply an empty space to be
governed in monolithic simplicity, the landscapesviiall of resources, people, animals, earth
and water which gave rise to the construction ahglex collective memories about the
distribution and regulation of resources.

In 1633 and 1634, John Lucas, a gentleman who lorethe outskirts of Colchester
who would be the first victim of the Stour vallepts in 1642, was suing a number of men,
including Henry Barringtofi** J. Walter has identified John Lucas as one ofti¢éagonists
in a wider conflict between the local gentry and thlers of the town. Furthermore, Henry
Barrington was “a leading member of the Corporateomardent supporter of Parliament, and
one of those to feature prominently in the accafrthe 1642 attack™® The dispute was
about the new mills that had been erected in Cstelneand represented a bitter disagreement
over whether the new mills were contravening the mills’ customary rights and putting
them out of business. The matter escalated withsatons of price fixing, intimidation and
sabotage. John Nichols, a thirty year-old husbamdmeposed that the mill belonging to John
Lucas had been deliberately penning up the watachwturned Canwicke Mill, allowing

nearby fields to flood, rather than allowing rivatdl to operate. Nichols argued that

He beleveth that if Edwicke the miller of the coaiptents mill standinge
above Canwicke mill and Stele the miller of Canwickill were not at
varriance amongst themselves there might be seffficivater for Canwicke
mill. *1®

Walter has identified the escalating conflict inl€@ester in the early seventeenth century.

With substantial population growth, enclosure aldnemic instability putting increasing

14 The other defendants were William Gilson, Samugbway, Robert Talcott, Philemore Awfeld, Robert
Buchall, Robert Haues, Thomas King, and Lawrendmfzi

15 Walter, Understanding Popular Violen@s.
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pressure on the town, disputes over resourcegrdbesthe tensions which spilled over into
violence. The shared resource of water, to drieentlils, became another means to continue
the fight for political dominance in the town. Tledscape here was not only seen as a vital
resource for the profits of the millers, but aleothe subsistence of the poor. Walter observes
that “it is easy to neglect the importance of asdeswater in early-modern England and its
cost, especially to the poorer solt’. The inefficiency of the water mills was cited asod
reason to support the new mills, to improve grigdservices for the poor who had been
forced to take their grain out of the to#f.Here, the physicality of the landscape was
involved in the battle for dominance between thepBmtion and their rivals for power.
Disputes over resources were not always over faoflie. In 1613 a dispute arose in
Coggeshall over the Butts Common, where inhabitafitthe town were allowed, if not
required, to practice their archery. George Cotkk#illiam Clerk, John Hart and William
Ewning sued Joane Ryvers for preventing local iithats from shooting on Butts Common.
Butts Common was understood to be a space whiatngetl to the community and was
“usuallye repayred unto by the inhabitants of thgdstowne for the exercysinge of their
selves in the lawdable [practice] of Archery&®The land was important to the community,
partly for practical reasons as a facility for ttevelopment of an effective defence system for
the realm, but also as an important landscape rieddu the community. It was defended by
deponents using the language of custom. Edmond, Ta/keeventy-five year-old clothier, used
the language of custom to defend the common u8eite$ Pasture, invoking consistent usage

time out of mind of man

The same inhabitants and other archers did usaallycommenly shoote at
the same buttes from tyme to tyme, wlijthout thentcadiction deniell or
interupcion of anie p[er]son whatsover ... unti# td[efenden]t Johan Rivers or

her assinges disannulled the sdffe.

Rivers was vilified as having interrupted the pi@etof ancient custom. Thomas Cooper, an
eighty-six year-old-yeoman, also couched his ewdeim an emotive narrative designed to

emphasise the long usage of Butts Pasture,

417\Walter, Understanding Popular Violen&s.
48T N.A., E134/8Chas1/Mich18.
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When he was the age of iiijj years or there aboulteswas brought to

Coggeshall aforesayd and hath ever since byn btayghand continued in the
same towne, and for soe longe tyme as this depfpean remember there
were a payre of buttes standinge and beinge isdhe close, common for the

inhabitants to repayre unto and to shoot&at.

The community had built up a sense of identity acbButts Common, important in
reflecting the social hierarchy of the village. \'¢hall inhabitants were allowed to use the
Butts, the bailiffs and constable were compellegbitactice shooting by the steward and the
homage, and there were penalties for “neglectied tuty in that behalf*?? Thus, not only
was the space regulated, but it carried a sensdutyf hierarchy and responsibility. The
emphasis on the duty of the community officials #émelway the Butts was tied into the manor
hierarchy drew Butts Pasture from being merely ysjgal resource to being representative of
community order, discipline and defence of the Efgiealm. Consequently, the attack on the
open access to the pasture was presented as ak attahe ordered, dutiful community,
lending tones of morality to the defence of theropecess to Butts common.

There are similarities here to the language usedhén West Mersea Custumal. The
parishioners wrote the custumal in order to defleetattempts of the vicar of East Mersea to
tithe small scale production which would compromntise poors’ ability to ‘make shift’. For

example

Neither the parson or vickar is to have or at angthath had no tithe of green
peasecods gathered for meat nor of garden peadmans nor any other
commodity growing within any gardens whatsoevenbdiut sufficient for the

dietts of those parishioners and their families sentmbour and industries in the
increasing of other tithes and duties hath alwagesnba sufficient allewe and

satisfaction by custofif>

421 |hid.
422 |pid.
423E R.O., D/DEt M53.

138



Chapter Three: Construction, Perception and Regulabn of Space

Here, the private gardens of parishioners wereeptetl from tithes on the understanding that
other contributions they made to the community wsu#ficient. L. Brace has argued that
“both the nature of tithes and the method of calbecrelied on a subsistence economy within
which people saw themselves as producing for tlwal lcommunity, including the local
minister"*** When the West Mersea parishioners looked at thaidens they saw tithed
produce which contributed to the maintenance ofir thpiritual well being, and un-tithed
produce which maintained families, so that theyl¢@ontribute to the community in other

ways. Wood resources were also thought about mstef community,

Neither parson nor vickar hath had nor is to hawe tithe of wood ffurze

bushes nor broom in consideration the grounds eansked reneweth much
greater comoditie and proffitt and that the tenpaet of woods ffurze and
bushes and broom hath been used and expended saifWvauyt the tenth part of
the parsons and vickars commodities and for thessary expence of all the

parishioners and their familié&

The West Mersea custumal thought about wood ingesfrsubsistence, but also as the
maintenance of the wood through clearing. Parighm®rcollecting furze and broom were
connected to the further profit of the wood supplhile those gathering the furze and broom
were physically enacting their customary rightshie landscape, their actions, and the space in
which those actions were performed became repr@senof the role the landscape played in
supporting and uniting the community of West MerSd@e resources that were excused from
‘small tithes’ played a role in maintaining the aoomity’s survival and profit, and arguably
created a sense of identity and belonging amohgsparishioners.

Brace’s work on the relationship between tithes e changing notions of property in
the seventeenth century has made some importamtspdBrace traces the increasing
movement among religious separatists to resistedjthand the emerging rhetoric of

improvement which drew on a re-definition of theion of property. She observes that

For the improvers, commons were wasted and desoldiey generated

unemployment, idleness and vagrancy and criméie..improvers’ discourse

24| . Brace, The Idea of Property in Seventeenth-@grEnglandManchester, 1998) 15.
*E.R.O., DIDEt M53.
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set up commons as a kind of state of nature todmst¢ended by ingenuity and
industry™*?®However rights to property never became absolgtes{?’

Brace argues that “Past articulations about tinéh @s a common treasury, the importance of
the commons and the sinfulness of covetousnessndidsimply fade from view to be
superseded by fully fledged capitalist propertyatiehs”. *?® Thus, the conflict between the
improvers and the defenders of tithes and custatet to shape how people identified the
spaces around them, in terms of access to resolarcdemselves and their communities but
also in terms of who was excluded from those spandsesources.

Early-modern people also thought about their emwitent in terms of how resources
were moved into and out of their communities. Thés especially the case in urban areas. In
1630 in Colchester, the water bailiff of the Comgdmn was suing John Hearn and Giles
Wignor for unloading goods at Wivenhoe. As alreayggested, many of the deponents
defined the town’s jurisdiction not by the physidahtures in the landscape but by what
happened in the landscape on a daily basis. Jolye ldaforty-five year-old sailor from

Colchester described how he paid individual whanhers at Wivenhoe

Hee comming wi[ith his fishe boate to Wevenhoe kespmetymes laden
w[i]th makerell oysters [and] sprats the ownerlo# tvharfe sente his servante
to this dep[onent] to aske some fishe for lyingdiatwharfe where upoon he
gave sometymes a makarell some tymes oysters [gordgtymes sprats ...

[and] sometymes this d[e]ponent denyed to giveahy.

This statement proved that any rules forcing thelilag of goods at Colchester had been
repeatedly broken by Haye. It also demonstratelahmuch more informal, flexible, system

of payment was in operation at Wivenhoe, with thgrpent given dependent on the specifics
of the situation. In this way, the extent of Colsteg’s power over the river was limited, not by
an invisible boundary, but by the practice and tiipa of shipping resources into the town,

via Wivenhoe.

26 Brace, The Idea of Property6.

27 Eor further analysis of the development of ‘prapen regards to the law see J. Dine, Companies,
International Trade and Human Rigl{@ambridge, 2005), 250-292.
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The routes which carried goods into and out oftthvens in Essex, by land and by
water, played an important role in constructingagl@bout the landscape, community and
identity** In the above case, one of the main problems sdenmisave been that the
Corporation and those who used the river for thevenmment of resources had differing
perceptions and understandings of the landscapgori2ats from the Corporation cited the
charter and perambulations of the Borough to estalthe extent of the Town’s power over
the river, which were, in their own way, very ploaiexpressions of their understanding of
the landscape. This will be examined in detail rlate this chapter. On the other hand,
merchants, sailors, fishmongers and other riversusiéed their experiences of the estuary and
the surrounding lands in terms of supplying thert@amd the surrounding area with resources.
For example, the fishmonger William Comaine depabed the Corporation could not have
had exclusive rights to the landing of resourceSathester as

Fishermen cannot at all tymes passe upp the rivéln there fish from

wevenhoe to colchester or to the new hithe affadesathout hassord of
taynting [and] looseing the same ... the weekedfidimarket in colchester is
better serviced and paid with sea fish brought friva sayd towne of
wevenhoe thither by lartf*

John Smalege, a seventy-two year-old mariner, geaivimore technical detail about the size

of ships able to travel up the Colne to Colchesterconfirmed that a laden ship would need,

A firme winde [and] a springe tide and not othemvend sayeth that without
such helpe of winde and tyde soe built and ladeh shippe or vessell cannot
come inn by the said river noe nearer than the tofwvevenhoe ... the sayd
wharfe or landing place called the new hithe aiva Water is sometymes drye
but at a springe tyde hee thinketh that the watey bree 5 or 6 feete deep at
neepe tyde sometymes 4 or 5 foot deepe and sagthatha lowe water at

wevenhoe the depthe thereof is 4 foote [and] aptrigde 12 foof>

3% Eor a comprehensive account of shipping in earbglenn Essex see Cook, The Coastal Trade of Maldon

431 i
Ibid.

32 |bid.
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Smalege and Comaine had experienced the workintiedadstuary landscape for a long time.
Their understanding of that environment was deepilpenced by the physicality of the
landscape. This physicality; of tides, winds, mud avater was, in their minds, inextricably
linked to the movement of resources through thatidaape. Their jobs were to enable the
movement of resources through the dangerous anglermenvironment of the estuary. The
repetition and practice of bringing resources téciester up the river had given them a real,
practical understanding of the physical landscdpeough custom and memory, the practice
of moving goods through the landscape became padw the landscape was perceived over
time.

The mariners’ understanding of the river contrstarkly to the claims made by the
Colchester Corporation. In 1631 the dispute comrtiljuhis time including William Mall as a
defendant alongside Heard and Wignor. Benjamines€ha seventy year-old mariner, gave a
comprehensive attack on Colchester’s claim to lexatusive landing rights over the Estuary.
Chase detailed that

A vessell of xxxti tunnes burden being laden anidt kth a flatt bottome so as
shee draweth not above sixe foote water may godhgpaid river to the new
hithe at a spring tide and att ordinary tydes nbaesmall boates cann passe
upp att a dead low water none att all and thatpshiphich draweth xij or xiij
foate water being laden cannot passe noe furthem thevenhoe or east
Donyland ... noe vessell cann sayle from wivenhmecdlchester wlijthout
change of windes and that such vessells as carse ffhe wind being fayre
cann goe upp in halfe an houre ... the river a&tplace called the new hithe att
a low water is almost drie and att an ordinary tgteut iij foote deepe and att
a springe tyde about vj foote and that the saidrratt Wivenhoe att a low
water is two foote deepe and att a spring tyd¢ ouixv foote deepe and att a
neape tyde x or xi foot&?

William Langby, a seventy-eight year-old marinesnfr Wivenhoe, confirmed this, deposing

that goods could not be landed at Colchester becaidow water there is so little water in

43T N.A., E134/6Chas1/Mich17.
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the river att the new hithe that a man may pasge the said river in a payre of high shoes
without being wetshode®®* The deponents who testified against Colchestextfusive power
over shipping in the river made the Corporatiorkladiculous. The silting up of rivers was a
pressing issue for the Essex estuaries, and retreaksxistence of a dual understanding of the
estuary environmerdf® The Corporation’s disconnection from working liée the river
compromised their understanding of what size vesaslphysically able to travel to the town.
This highlights that the mariners’ understandingtte# landscape was a primarily practical
one, formed through life long and repeated expegsrof shipping resources. This practical
understanding enabled the mariners to comprehemtdtite environment of the river was a
changing one.

F. Williamson draws similar conclusions, arguingttthe civic governors of Norwich
sought to label and control space in order to ceo® their authority. She argues that “there is
plenty of evidence that the struggle to enforceuanhanging view of the landscape was
unrealistic and constantly challenged by the soarad geographical mobility of the cities
inhabitants who transgressed the boundaries dfialfftontainment®>® In a similar vein, the
Colchester Corporation sought to impose an officfeded understanding of the river's
landscape, to ensure that landing charges werectedl and that they had ultimate control
over what occurred on the river. However, the teadf the river and the complexity and
physical limitations of the tides contradicted thaithority, undermining their economic and
authoritative claims over the landscape.

Deponents also reported on the importance of thgement of resources to the
subsistence economy. William Comaine justified support for landing goods at Wivenhoe
because of the importance of trade at Wivenhobdddcal economy:

Many poore people doe gett [and] erne there Igeifand] maintenance by
bying of fishe at wivenhoe of such fishermen as loige [and] take fishe at sea
or in the sayd river [and binge the same thithed]ay carringe the same by
land to Colchester afterwards [and] by sellinghére [and] they have used soe
to doe all the tym of this deonents remembranaeany rippers [and] peddlers

carrieth fishe on horse backe into remote [andg fdistante places of the

434 | pid.
435 See Hunt, The Puritan Momeni®.
436 Williamson, Aspects of Social Relatigrt2.
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countrey to service divers markets [and] that mpogre people of the towne
of wevenhoe [and] colchester [and] other townesyawinge doe for the most
parte earne there livieing by carring of fish theeing readey attendinge at the
towne of wevenhoe for such fishe as is broughtenfiiwe sea ... this hath beene

the use all the tyme of this deponents remembrétice.

William Shaufe and John Smallege gave similar amswadding that the enforcement of
landing goods only at Colchester would be devagjat the subsistence of poor families and
damaging to Colchester’s fish market. The amourdooflict over the movement of resources
through space was a result of what Brace has fe=htas “a system of commercial, capital
led agriculture which excluded the poor and sepdr#ite agricultural labour force from the
ownership of land*3* The increasing preference of the town’s elite fidvate profit from
‘improvement’ of customary systems and trade wih ¢apital may have been a factor in their
neglect of the realities of local landscapes ared dttached subsistence economies. On the
other hand, the defenders of custom may have bg#aiténg the rhetoric of custom to protect
their own interests while claiming defence of tlwipof the town.

It is clear that the river’'s importance did not etdts banks. When the water was too
shallow to navigate, goods were brought ashorenaard taken to Colchester and surrounding
rural areas. This was a vital link in the chainsapply, allowing resources to be transported
effectively and ensuring that the poor had emplayméhe activities of peddlers extended the
functioning network of the estuary. When asked altoel jurisdiction of Colchester, withesses
did not see a map neatly divided and regulated.tWey saw were resources that sustained
life, being transported through a non-linear enwnent which required judgement,
experience and labour to navigate. Deponents destAa complex network of movement and
action which was memorialised in the landscaperaddhem through the repetition of daily
life. In turn this created custom as law. The int@or link here was memory. Actions were
repeated, memorialised and passed on as custotojrcgsverned and defined space, and, in
turn, the physicality of the estuary defined thecens of early-modern people.

The Maldon White Book demonstrates how the moveroeresources through space
was important on dry land as well through watere Torporation strictly proscribed the

movement of goods for sale, in an attempt to comiteale, prevent the avoidance of charges

“7T.N.A., E134/5Chas1/Mich8.
38 Brace, The Idea of Propert§6.
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and preserve the privileges of the freemen. Fomgia, any freemen who received goods at

the waterside were not permitted to sell those gabcight on:

Any herings sault fishe or cooles or any otheranandise or vicyuals which
shall cometo the water side to be soulde shalth@ite at the same water side
sell his side [ar]te to no freemane forriner oreforstraunger but to have his

said p[ar]te home to his house before it be §51d.

Unlike the peddlers at Wivenhoe, resources arrivamgr leaving Maldon by river were

moved around the town by porters whose charges setrigy the Corporation

Every porter beinge appointed and sworne therunthirwthis towne shall
have for carriage of every skore of all mannermaifrges as followeth that is to
saie from the chambler] in the crowes keye yarthéokey their viid nd from
greens chambler] at his key yard to his key vijd &mom the chambers next
crowes key xd and from greens howse to the key awid from the house
called cobbs on the hills to the key xiid and frbie house to the stone xd and
from John Bridges house to the keye now in thereenfithe widdow of neere
xviijd and fro[m] John Pikes house m[aster] powudthouse and the cork to the
key xxd and from John Thomas peachies house artthiRRiBretts house to th

key iis*°

From the White Book we can see that the watersids an important space in the town.
Activities which involved the estuary were of fumgiantal economic importance. Therefore,
access to the river needed to be regulated to etisersmooth movement of resources through
the town. However, these regulations could be ssean attempt by the Corporation to exert
their authority to the limits of their jurisdictioiy providing a fixed vision of the movement
of resources through the streets to the privatesdand yards where their authority ceased. In
terms of the physical landscape, the movementsafurees through the town created networks

of activity which stretched from the front doorssgecific buildings and yards in Maldon to

“9E R.O., D/IB 3/1/3.
440 | pid.
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the waterside, down the river and out into the widerld. Thus, the Corporation of Maldon
sought to control this network and bring ordertte kandscape of the town.

Space was also seen in terms of the movement stevead dirt. In the same way that
access to resources was tied to the landscapé&ligpesal of and influence of waste on the
surrounding environment was a serious concern ddiy-enodern inhabitants of urban areas.
The Maldon White Book provides numerous examplesaf the town’s waste was thought
about and controlled. For example, one regulatiated that “no manns servant or children
within this towne dwellinge shall cast any dustery other filth cominge out of their houses
into the high streate of this burro#** The White Book also regulated commercial waste,

ordering

that the butchers doe not anoy the streat[es] loerqtlaces wliJth the goare,
bloudd, skalpes, hornes, or other filthie or noysdhinges of ther beastes that
they shall kill#4?

In these sources, the streets themselves are [fezdoiihis indicates that the well being and
peace of the community was seen as the same tlsintpea ‘happiness’ of the physical
environment. The town’s peopleere the streets, and suffered or prospered dependetiiteo
condition and productivity of their physical enviroent.

The Corporation’s regulations on waste appear angktime in the White Book, this

time substituting ‘no manns servant or childrerthwi

Noe women servauntes nor children within this townellinge shall not from
hensforth cast any goore or any other filthie geeithin the space of Xtie
foote of the king[es] highewaye att the comon dulhgkt the towne end [and]
at the hetti*®

In addition to butchers, women, children and seiwvarere associated with filth and waste by

the Maldon Corporation. These regulations indith&t the Corporation was preoccupied with

41ER.O., DIB 3/1/3.
442 |pid.
4“43ER.O., D/B 3/1/3.
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regulating the movement of resources through tha t&ollison has argued, when comparing

twentieth century New Yorkers and twelfth-centuiye@castrians, that,

In both cases popular culture saw living spaceemrms of movements, and
official culture saw it as permanent institutionsThe elders’ conception of the
town as a kind of conjuncture, through which t@fttonstantly flowed,

represented atructural condition; it implied a condition without which the

town could not have continued to exi&t.

In a similar vein, the elite of the Corporation emned the landscape of the town as a series
of fixed structures which regulated the flow ofoesces through it. This allowed them to exert
control over the complex urban environment.

This section has considered how early-modern péores of space were influenced by
the resources available from, and transported girothe landscape. These resources ranged
from those provided by the rivers and estuariethéoccommunal space at Butts Pasture, or the
communal wood resources which aided subsistenc#@nrsea Island. It is observed that
deponents formed their understandings of the laapsthrough their experience and practical
involvement of extracting or shipping resourceshds been shown that the landscape could
support multiple understandings of space as thes tadtered the uses of the land. However,
when elites attempted to impose a fixed understandif space, they found that their
ambitions came into conflict with those who expeced the landscape on a daily basis. It has
been established that communal spaces could beaseagmbolic of communal interests in
terms of upholding the village hierarchy in Coggdkhtand holding the Parson to account in
West Mersea. The depositions have demonstratedtiieatarly-modern landscape was a
complex non-linear environment consisting of midipayers of meaning and symbolism,

anchored in practice, experience ands memory.

444 Rollison, ‘Exploding England’, 9.
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Regulation of the Landscape

Another way in which people deciphered the earlydero landscape was through the
many jurisdictions which governed England in thé¢esnth and seventeenth centuries. Whyte

has argued that

Physical space was defined by multiple layers afeas rights and customs
often attached to different jurisdictions- the mamarish and township- which

interlocked in various and complex ways.

Every inch of land was encompassed into the letjalisentalities of early-modern people.

Beresford has argued that

It has become much less important to know wherepamish ends and another
begins. There was a time when a whole range oésli#tnd payments hinged

very much on which side of the boundary one Ii¥#d.

The formal structures which divided lands into gr®were numerous, including the parish,
manor, town, borough, county, hundred and cityheatwarged with its own responsibilities,
rights and bureaucracy. Each of these jurisdictigas, to a certain extent, self-regulatory and
was given increasing powers to deal with the ptie,unruly, and outsiders. These structures
were imposed to regulate coherent community hibresg to distribute and protect resources
and to keep the peace on behalf of the centrairsmathrchy.

Today, the invisible boundaries that regulate oeigimbourhoods are entrenched in
bureaucratic systems which are controlled by theegonent centrally. The identification of
our surroundings now rests on postcodes, electtivaédions and county lines which are
marked on signs and maps. In early-modern Engléwedldndscape was governed by a
complex overlapping set of competing jurisdictiomfese invisible lines were regulated by
those acting in the landscape, linking their evayygdractices to the landscape through custom

and memory.

443 \Whyte, Inhabiting the Landscape
446 Beresford, History on the Groun®8.
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Different jurisdictions were not always clearly aegted and often overlapped, causing
confusion, if not conflict. The custumal of West idea cites such confusion as their reason
for writing down their customs: “divers of our latieth the said strood and mixed within the
usuage and bounds of other parishes there untgradgy.**” In West Mersea, the authors of
the custumal used written records and the testinodrancient parishioners to establish their
tithe duties and make their boundaries clearetljrggbn “within the compass of the strood”
as a qualifying factot*®

In Maldon, deponents were often called upon to arplhe boundaries of the town,
due to the number of conflicts which involved nédighring Heybridge. In 1631, John Smith,
a fifty year-old sailor, deposed that the boundairyhe town was the Heybridge floodgates
where “the salte water often overfloweth the flugga**° In the same case, John Peacocke a
fisherman who placed his age between forty ang fiiars, recalled “that about 5 or 6 and
thirty yeares since this deponent went to the regdtiupp of a Beaken at Reabanke as a
bounderie of the lymmitts of the sayd Corporatioh noalden”**° Deponents used the
landscape to demarcate where the boundaries cfdjations lay. They also used their
experiences and memories of those landmarks tdataltheir knowledge.

In other places, landmarks were not clear indisatdrthe different jurisdictions. For
example, in Coggeshall in 159Henry Marner and Thomas Dixcie were suing Lewes
Bircemly over the right to tithe West Field meadoWdhad become unclear whether the land
belonged to the parish of Coggeshall or the pasisBradwell. Mr Samford, the Abbot of
Coggeshall had taken legal action and obtainediahds for Coggeshall parish. After the
reformation he had become the vicar of Bradwell.nifjeBemen, a seventy year-old
husbandman went on perambulation with Bradwellgbeand overheard Mr Samford say

That the s[ai]ld mr Samford at such times as heaba®tt of Coggeshall had a
suite in law about these tythes in which sute leerdcover the tythes of those
lands from Bradwell and therfore said if he shoulow challenge them

447E R.O. D/DEt M53.
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hymselfe as p[ar]son of Bradwell he might havedvi:ie hand brought against

hymself [and] therefore he would not bring that teminto questior>*

The perception of West Field meadows presented wae complex. The community of
Bradwell parish saw West Field meadows as their,omlmile Coggeshall parish confirmed
that the land anciently belonged to their paff8hWitnesses to the Vicar's information about
his legal battles forced Bemen and others on tlel\Bell perambulation to reinterpret the

lands in terms of the past. Whyte has argued thebmstructing the landscape

People encountered the material environment asnglea fusion of pasts:
pasts that required interpretation and re-assimilavithin the changing social

and economic conditions of the pres&tit.

The legal wrangling between the parishes had ateate conflicting interpretations of West
Field meadows, both couched in terms of customthedpast. In the end, the truth of the
matter was revealed through the memory of a momierg-interpretation of the past while on
perambulation. In this way, jurisdictions shapedl aitered people’s perceptions of their
physical surroundings and their notions of iderdityl belonging.

Other jurisdictions took a more pro-active role self definition of a jurisdiction,
especially in urban environments. The Maldon Caapon sought to establish its own identity
as a Borough town through the writing of the Witeok. This can be read as a self-conscious
attempt to assert greater control over the town lagdimise the actions of the authorities.
Although the White Book can be seen as a dry se¢gilations aimed at furthering the aims
of the elite of the town, it is useful in other vgayt provides a window into the perceptions
and anxieties of the Corporation and demonstrates they shaped the perceptions of the
people of Maldon. The Corporation sought to defiegain spaces in the town in order better
to regulate trade, hygiene and social order. Tts¢ &@eample of this is their regulation of the
market spaces within the town. The sixteenth cudtote White Book provides a view of

how the Corporation envisaged Maldon as a town:

51 T.N.A., DL4/40/3. The same information but not Szene incident remembered by John Clarke an eigloty-f
year-old Clothier.

52 |bid. Henry Hales The elder, a seventy-two yeartailor and William Bell, a sixty-eight year-oldilfer
testifed pre-reformation information about WestiéFieadows belonging to Coggeshall.

453 \Whyte, Inhabiting the Landscap®
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It shall not be lawfull for any freeman within $hiBourrough for to sell victuals
as he hath doone within the markett there withire fmiles of the same
bourrow uppon payne of vis viiid for the first tignend the second time to lose

his libertie***

The creation of an economic exclusion zone arotedidwn for freemen was an attempt to
create a monopoly on trade and, thus, quash cotmpetiom other nearby jurisdictions such
as the manor of Heybridge Hall. However, it alsondastrates the Corporation’s perception
of Maldon as an isolated economic unit requiringt@ction from those removing profit from
the town, or those looking to trade outside the pGmation’s power. P. Withington has
observed that “cultural provinces enjoyed a sha@st and present ... because they delimited
spaces of recurring interaction, movement, and ceroei*>®> Through the White Book, the
Corporation attempted to delineate legitimate conciakspaces, changing the meaning of the
landscape for Freemen, and for those affected diy tfade and movements.

The market places in Maldon were strictly regudaby the Corporation. For example,
fish were brought to the market and sold by tweletock each market day. Butchers were
also subject to many complex regulations contrglliheir movements between their shops
and the markets, quality of goods, location ofistand the days and times at which they were
permitted to sell. The Corporation also separatedstale of small scale produce from the rest
of the market:

All manner of p[er]son and p[er]sons whijch shiadireafter have recourse to
this bourrow for the salle of any smale vittelsaftls to saie) conies, chikins,
capons, pigeons, hennes, wilefoule, pigges, gasd#erp egges, cheese, fruit,
otemeale, peascodes, onions, garlike or any ofderd smale victuals in any
other place or places of the saide bourrough ommidsdkett daie but only in the

new markett place now provided for the salt ofshme and not ef§®

*ER.O., D/B 3/1/3.

5% p_ Withington, The Politics of Commonwealth Citiseand Freemen in Early-modern Engl§6dmbridge,
2005) 21.
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These regulations demonstrate the importance ofnwncial functions in early-modern

Maldon. The market places were regulated to iner¢hs profit of the Corporation and to
secure Maldon’s status as the largest economic powke area. The Corporation sought to
impose and legitimate their power through the @altron and control of commercial spaces.

In his work on the early-modern market place, Dstles has argued that

It was a place of negotiation-not only commerdmlt social ... it was a place
representing civic honour. To perpetrate an abuogts ispace was to abuse the
dignity of the town; to improve market facilitiesmlenced the dignity of the

town *°’

Therefore, the success of the market place wasd@jerds the success of the Corporation.
The regulation of shops in Maldon shows a diffeespect of the conceptualisation of
Maldon as a town. The regulations concerning tH&h&# show two things. First, it suggests

that the Corporation felt a spiritual duty to hgkt people into church and away from work,

No butcher shomaker or ther occupier doe sell bveleforthe any flesh shoes
other weare on the sundaie after viij of the clockhe morning uppon paine of
forfeyting att every time iiis iiijd ... and nond them uppon the sundaie doe
work on theire trade or open their windows of thearde shoppes but onely

there doores untill the saide houre but not aftefen the same paymeht

Second, it indicates the importance of doors antlawvs as thresholds between the street and
the household. The Corporation’s regulation imbtredldoors of shops with meaning. Doors
open before eight o’clock in the morning on a Syndare symbolic of legitimate trade, but
after eight o clock, they were a demonstratiomuhbrality and against the good order of the
town. In her work on early-modern Norwich, Williaors has found that “The repeated
occurrence of the doorway as a site to contestoatyhand to assert individual agency
suggests that it held a symbolic place as a boyngamt at which civic authority was

lessened*™® Civic authorities sought greater control over ssaavhere they felt their

7D, Postles, ‘The Market Place as Space in Earlgeno England’, Social History29, 1 (2004), 41.
*8E R.O., D/B 3/1/3.
59 Williamson, Aspects of Social Relatigrgs.
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authority was weakened. Thus, the symbolism of ap@ors and windows and the times at
which they were opened or closed was significaabpie saw the thresholds of their houses as
access points into the public world of the strediseir doors were symbolic of their
participation in trade, and on the sabbath, thegniBed morality and inclusion in the
community.

The Corporation of Maldon were anxious to regutagewindows and doors of shops
and private dwellings. Aliens in the town were pbgy marked out from inhabitants, with
the White Book declaring that

No forriner inhabited within this bourrow of whatisnce occupation or
handecraft so ever he be of kepinge any open shepen this bourrough
shall not from hensforth keepe any such open shopgbloppes but shall have
a latice of one yard deepe before his said shoppdomwes uppon paine of
imprisoment or ffyne as it shalbe thought meet bg tiscretion of the
bailief.**

The proscribed punishment demonstrates the antiityCorporation felt about strangers
keeping shops in their town. The fact that strasgesre physically closed off from the trading
public must have affected perceptions of them,foedng a sense of them as separate and
other. M. Mclntosh has argued that “Although imnaitgzn was essential for the demographic
and economic survival of the market centres, |teadlers were selective in their responses to
newcomers™® Mclntosh observes that market centres used tioeirts to punish behaviour
which conflicted with local norms and that the pres of self definition constructed a sense of
identity through the exclusion of outsidé?s.

Through the regulations set out in the White Boblgldon had created a visible
system of recognition which indicated inclusion abdlonging through its regulations.
Inhabitants could observe whether doors and windeere latticed, whether they were open
at correct times and not used for the disposal a$te« Outsiders could be monitored by
observation of the physical differences in themmhand dwellings. These signs of good order

indicated inclusion or exclusion from the communkypwever, the meaning of these symbols

460 i
Ibid.
61 M. K. MclIntosh, ‘Locals, Outsiders and IdentityEmglish Market Towns, 1290-1620’, in N.L. Jone©&
Woolf, Local Identities in Late Medieval and Earlyadern Englan@Basingstoke, 2007) 71.
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was changeable, and needed to be read in a spemifiext. This context could be interpreted
by those familiar with the town. As Williamson hagued “An individual’'s identity was to an
extent ‘read off’ the location in which they liveahd their actions and behaviour was of direct
concern to other members of the same pafi¥hth Maldon, an individual’s identity could be
‘read off’ the landscape by other inhabitants @& tbwn. By examining the physical symbols
of belonging, passers by could assess whether sehold was part of, or excluded from, the
‘community’ of the town. Space was regulated difiech Maldon, with a strong sense of
authority, legitimacy and belonging. Through thembypls already discussed, the
Corporation’s concept of who belonged in the comitydrecame embedded in the landscape,
in a shared system of symbolic meaning which pibedr the collectively understood
identities of inhabitants of the town.

There were a few regulations which reached intligehousehold in Maldon, resting
on the door as a qualifying factor. For example,\tthite Book states that

No man shall take any inmate into his house witHmans of the bailiefes

uppon paine to be fined at their discretion andnmaate is to be taken where a
householder taketh and receiveth some other tol dwéhe same house with
him and so there be two or iiie families in one $®{and] dwellinge under one
roofe [and] thoughe goinge out and in be at seafledpores to and frome the

strete?®?

The harbouring of strangers, the itinerant, and jtidess, were major anxieties for the
Corporation. Inhabitants of the town must have olek which doors, and how many doors
were used by those suspect dwellers to estableskegitimacy of their residence in the town.
Thus, while the regulations attempted to contrel goings on within the household, the real
sign of illegitimacy rests at the threshold, th&t @rea of power for the Corporation.

The Corporation made every effort to legitimise ¢ehority of their moot hall. The
activities that took place here were key in esthltig the authority of the Corporation
amongst the freemen. Griffiths has argued thatrii@ance was attached to the physical site

of record keeping and meeting; that access toiaffigcords and their written expression was

463 Williamson, Aspects of Social Relatigri&s.
44 E R.O., D/B 3/1/3.
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closely monitored*®® This was the case in Maldon. For example, atterelan meetings was

compulsory, the writings of the borough were clggplarded, and dress was also controlled:

The headburgesses shall provide them and everyeaf 2 gowne or a cloke
and to weare them when they shall sitt at the dautte hall for the honestie of

the towne*®®

Furthermore, when more than six officials were getll in the moot hall they were only
permitted to talk about public matters and not gevdisputes. This demonstrates that the
Corporation were concerned about being seen asheooming, merely a self-serving

oligarchy. When someone put forward an issue,

He that first propoundeth the same asue, shalletlysuffered to declare his
saide cause and his opinion therin before any athall speake or replie with
or against the saide cause and after the propowfddre cause hath fullie
spoken therin that then the Bailiefe or Bailief[@glxt shall shew ther opinion

and soforth everyone which shalbe disposed totheliein in ther degre®’

Austin has argued that by ritualizing the circumsts in which words are spoken, greater
importance can be conferred on to them, and indbmect circumstances, transform a
sentence into a ‘speech at®.In the moot hall at Maldon, speech was strictlyutated. This
conferred greater importance on words spoken imdfle

The regulation of the landscape had a real inflaemrchow early-modern people used
space. If people saw the landscape in terms ofsactte and the movement of, resources,
different jurisdictions could shape perceptionstttéd landscape by regulating access to and
uses of different spaces. Custom operated in dhede jurisdictions and was a useful tool in
self-governance. Customary activities helped earbglern people understand which
jurisdictions they lived and worked in. Custom mfeed inhabitants which jurisdictions held

power over different aspects of their lives and tibat power was established and maintained.

% Griffiths, ‘Secrecy and Authority’, 927.
46 E R.0., D/B 3/1/3.

87 |bid.

468 Austin, How To Do Things With Word£0.
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In 1625, Brampton Gurdon sued Thomas Graye albeutivision of Colman’s pasture
in Coggeshall. John Winthropp, a thirty-six yead-&lom Suffolk, deposed his knowledge of

the lands in question, stating that

He hath viewed all the land in question betwenestiid plaintif and defendant
and further he p[ro]duced a plott of all the sadds nowe in sute wlhijch he
saith was formerly taken as he hath bene informyedng John Agas ... having
some skill in the art of Geometrie he hath meastinedsev[er]all p[ar]cell in

the said plott describe§?

J. C. Scott has argued that “by controlling the ligubtage, the dominant can create an
appearance that approximates what, ideally, theyldvavant subordinates to se¥®. It is
arguable that maps and surveys, like written cuatsinprovided a vision of the landscape as
the elite wanted the land to be perceived. Surweith, measured distances, clear boundaries
and the rights and responsibilities of tenantosétn an unambiguous document, provided a
fixed version of reality which was too simplistic €éncapsulate the complex, flexible reality.
These simplistic representations served to underroirstomary access rights and allowed
elites to challenge traditional, plebeian undemditags of the physical landscape. N. Blomley

has argued that

Surveyors, husbandry experts and map-makers, wgally engaged in a
representational endeavour, played a crucial mlproperty’s transition from
tenure to a territory. Once imagined as a boungedes questions of spatial

access acquired a new significafiCe.

However, in his deposition Winthropp continued gscribing the landscape, and attempting
to reconcile the changes which had altered theutkspland; “that the sevl[er]al divisions in
the said plott menconed doe appeare to once to hame ancent some of them being
distingushed by many olde oakes and some otheighyltankes™’* Here, Winthropp, despite

*9T.N.A., DL4/75/14.

470 3. C. Scott, Domination and the Arts of Resistahtidden Transcript§Yale, 1990) 50.

41 N. Blomley, ‘Making Private Property: Enclosurg@mon Right and the Work of Hedges', Rural History
18, 1 (2007) 5.

“2T.N.A., DL4/75/14.
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the existence of his survey, felt it necessaryxpaad on the land’s claims to ‘ancientness’.
The creation of maps, surveys and custumals imp#ni®d demonstrates the ways that the elite
sought to control the landscape through the categg@n and simplification of custom.
However, the complex network of access rights amstammary rules meant that maps still
needed explanation. Thus, the landscape contirauée understood in terms of past practice
and memory.

The regulation of space and its division betweeisglictions had real implications for
the inhabitants of early-modern towns. In Colchestel692, Hope Gifford and his wife were
suing Edmund Hickeringill concerning the ownershipthe Castle Bailey Fields. The case
sought to establish whether the fields lay in thesgiction of Colchester or of Donyland
manor. Several of the deponents used the sameniegdor claiming the land was not within
Colchester’s jurisdiction. Christopher Martin retaaf that,

This deponent hath formerly seen severill persansnto the Castle Bayley to
avoid being arrested (being persued by the sergentthe serjants do not arrest
them in the Castle Bayley (it being reckoned twbeof the jurizdiction of the
town of Colchestefy®

The boundary between Colchester and Donyland wesgresed by the inhabitants of
Colchester to such an extent that it preventedathest of criminals who sought escape into
the field. Johnson has argued that boundaries apgrear to be impenetrable but are in fact
pierced, or alternatively can be designed to besible to the gaze, but actually form a

formidable obstacle*’*

To outsiders, the boundary was invisible; buthe inhabitants of
Colchester the boundary formed a conceptual wailthvtihe Corporation could not cross.

The jurisdictions of early-modern Essex were ofteomplex, overlapping and
invisible. Although the landscape sometimes indidathe position of a boundary, early-
modern people needed to form an understanding edethjurisdictions to ensure their
customary rights were maintained. In this sectiohas been demonstrated that jurisdictions
required constant redefinition to maintain theithawity over a changing landscape. The
Maldon Corporation sought to define the urban sddbe town through heavy regulation of

commercial and official space. It has been arghatithe perception of different jurisdictions

43T N.A., E134/4&5W&M/HIl10.
474 Johnson, An Archaeology of Capitalisiti.
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had real impacts on the lives of early-modern pegphysically restricting their movements as
well as shaping their concepts of identity. Theegypnce of a door with a lattice, or one
opened at the incorrect time, could indicate aariaper into the community or the threat of
immoral behaviour. Furthermore, the flight of aethinto a field across a seemingly invisible
boundary could physically prevent their arresttiis sense, the early-modern perception of

space held both symbolic and functional consequgence

Conclusion

This chapter examines how early-modern deponergsritbed the boundaries of their
communities. It is clear that deponents built ypcure of the landscape which was founded
in the past. This meant that the past influencad,was connected, to their present concerns,
as the past delineated their customary rights agpansibilities. Perambulation rituals
delineated the social, legal and physical boundasfethe parish. Furthermore, it is observed
that deponents connected their understanding ofatidscape with their life histories and to
some extent, their religious identities. The lagechas been shown to be made up of a series
of mnemonic sign posts from which individuals codtdw meaning and identity.

It was suggested that early-modern people alsoratoiel the landscape in terms of its
resources, and the ways that those resources weessed or moved through the landscape.
The repetition of working life in the rivers andiearies created an understanding which was
primarily physical. The landscape could come taesent the communities which inhabited it.
Therefore, transgressions of the physical bounslar@ild represent a transgression against
social order. It is suggested that multiple intetptions of the landscape existed alongside
each other, complicating attempts to dominate #mel$cape. In conclusion, elite authorities
often attempted to enforce a fixed view of spasedetter control them. However, the
complex reality of work and life continued to linthie success of those attempts during the
early-modern period.

This chapter also examines how early-modern peopleceptualised the different
jurisdictions which governed the land, and whettiery were influenced by the way those
jurisdictions demarcated space. It is argued thhaobagh jurisdictions were often overlapping
and invisible, that they had real impacts on th@as of early-modern people. In Maldon, the

markets, thresholds and the waterside were spatgsd out for intense regulation, creating a
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symbolism of inclusion and exclusion for the towmbabitants. Furthermore, early-modern
people needed to maintain an understanding of tinesdjctions which governed their
surroundings to maintain access to their customghys and resources.

In her work on notions of property Brace usedithage of a spider’s web to illustrate
her ideas on the seventeenth century mind-sets&gested that

This is where my image of the web comes in, toaingd capture the sense in
which people are held together and kept apart byctires which remain
invisible most of the time ... asking what they sahen they tried to look over
their shoulders at the forces operating behind thatks, at the threads of the
web and at how they envisaged their own domds.

The ideas discussed in this chapter can be enwsage similar way. The landscape was not
just a physical structure. Instead, space was spech of the mentality which held together all

the threads of early-modern perception. The eadgem landscape was a repository of
memory and traditions which underwrote customawy. [&his repository was accessed by
deponents through a series of symbols and ritualsch in turn shaped the way they

interpreted space. As Brace found, it is difficidtseparate each thread of the web, which
linked together and influenced the remembered aradjined structures making up the early-
modern mentality. Although the landscape's appeararas subject to alteration, its meaning
and function was kept stable through the historicalratives provided by customary

knowledge. In these narratives, the pasts of thdsleape were intertwined with the pasts of
individuals and their communities, creating a sewfseontinuity in the face of change. As a

result, the landscape was constantly re-interprbte@arly-modern people, in order that it

could be understood as underpinning custom; amaotis and unchanging structure.

75 Brace, The idea of Propert.
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Introduction

Conflict over custom was part of a dialogue betwearly-modern people about how
best to maintain social order in a world of chaggicultural, economic and religious
expectations.Customary law was central to the way early-modmmmunities functioned.
The performance and preservation of local custommpated and shaped people’s lives
including the way they interacted with each otl@ustom required early-modern people to
involve themselves in their locality in terms ohthownership, tithes and charges, access to
resources, inheritance and behavioural conforniibys the ‘common voice’ of the locality,
which underwrote custom, established cultural noram®ut property, entitlement and
morality. In turn this created a collective undansting of the behavioural norms required to
maintain social order. However, like custom, bebealinorms and social expectations were
flexible and changed over time, making it necesdarycommunities to re-examine and
reiterate their understanding of social norms. Ttimpter aims to establish how the
complexities of early-modern social relations weomtested through the construction and
operation of custom.

The most important belief which underpinned earlydern society was patriarchy.
This ideological system proscribed that society wesle up of a series of commonwealths,
each ruled by a male whose authority was absdhateh of these commonwealths fitted into a

larger system, headed by the monarch, and desegtitiough a linear series to the poorest
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household in the parish® However, patriarchy was a flawed ideology desjtitgustification
through references to classical, biblical and meditought. Since the 1960s, and particularly
in the last twenty years, historians have takerritecal approach to the patriarchal ideals
espoused by commentators and advice books. Incplntj historians have sought out
evidence of how patriarchy functioned in reality.

Shepard’s work has been particularly ground bregpkor the historical consideration
of gender in the early-modern period. Shepard emxesndepositions from the Cambridge
University courts in order to demonstrate thatipathal ideals were contradictory, confusing
and often irrelevant to ordinary men. Shepard adhat “Access to patriarchal privilege was
varied for men as well as women (albeit on profdyniifferent grounds), and the competing
forms of manhood asserted by early-modern men canid did undermine patriarchal
ideals”*”” The idea that patriarchy could exclude men froaings to authority because of
class, wealth or marital status is important tg gtudy. Shepard makes it evident that gender
identities were the product of social interactiather than adherence to a monolithic
patriarchal ideal.

An increasing number of historians have focusechow, and if, patriarchal ideals
were applied in early-modern society. B. Capp hasrgned the ways that women were able
to circumvent patriarchal restrictions through thegy role in the household economy, their
reliance on an autonomous social network of oth@nen, and through ‘accommodation’ and

‘negotiation’ with men:

Ordinary women in early-modern England were noplesk, passive victims of
male authority, despite the barrage of patriardeaching fired at them
throughout the period. Far from being confined toasrowly domestic sphere,
as many commentators wished, they enjoyed a lipehfic life in the street at
the market and at churéf

Capp’s findings are supported by other social hists. For example, while examining the

Church court records of the diocese of London, lowiag, has identified that women

476 B Capp, ‘Separate Domains? Women and Authorifyarly-modern England’, in Griffiths, Fox & Hindle,
The Experience of Authorityi18-119.

4"" Shepard, Meanings of Manhqadd

78 Capp, ‘Seperate Domains?’, 139.
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exercised agency through the use of defamationtf@degulation of sexual honesty in their
communitiest’®

While investigating gender and space, Flather lwasd that the practicalities of
everyday life were more important than patriaratgbectations. Flather argues that patterns
of work and sociability meant that space could betdivided according to the patriarchal

ideal:

Space was not static but fluid and highly dynart&cmeaning was constantly
shifting. Short-term, gendered use of space coltéd according to the time of
day or the season of the year, through to speaficasions such as
childbirth.**°

Flather demonstrates that women’s involvement & hlousehold economy, the religious
community and employment complicated the implemeriaof patriarchal ideals. In her
analysis of social relations in early-modern Notwi®Villiamson supports these findings.
Williamson argues that “women’s regular participatin the economic life of the city may
have diluted strict ideological assumptions aboemdgr’*®* Williamson finds that early-
modern people’s identities and thus the way thegratted with each other should not be
understood “in terms of domination versus subottbna but as a continual process of
negotiation working within a hegemonic system, fioxdng not only from above, but from
below.™®2

A reassessment of the role of patriarchy in fognsocial relationships in early-
modern England has allowed historians to analysgiqusly overlooked aspects of society.
For example, in their work on hierarchy and submation, M. J. Braddick and J. Walter

revaluate the operation of authority in early-madsociety. They argue that

the monarchy’s lack of a professional army or poliarce and its dependence

on voluntary office-holding meant that the imageaothority was central to the

4791 . Gowing, Domestic Dange(®xford, 1998) 109.

80 Flather, Gender and Spa@8.

“81 £ Willimson, ‘Aspects of Social Relations in tBeventeenth Century Diocese of Norwich: Space tityen
and Agency’ (Unpublished Doctoral Thesis, UEA, 2D93.

%2 |bid, 173.
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maintenance of power. The credibility of that imagsted less on repression

than on the ability to negotiate consent to repres®ns of political powet?*

This led historians to identify the negotiationcohsent to authority in everyday life as part of
the complex make up of social relations. That tker@se of power was negotiated through
everyday contact meant that social relations, tmact between individuals in a community,
was hugely important in the way that society fuméid. This is supported by Griffith, Fox
and Hindle’s collection of articles. In their inthaction they emphasise the reciprocal nature

of power relations:

The majority of people were not merely the passaapients of social and
political control but possessed some degree of@genconstructing the terms
of their inferiority. Thus, whatever the ideals antentions of governors, their
strictures were liable to be appropriated and eepreted in the acts of
reception. The resulting (but constantly shiftipg)tern of social and political

relationships was invariably the outcome of an amgset of negotiation&*

This chapter seeks to identify the way customasputies were used as a platform for these
negotiations and how those negotiations alteredutiir the sixteenth and seventeenth
centuries

There is consensus among social historians tletctimstruction and experience of
authority in early-modern England was not due taiacontested tyranny of patriarchy. It is
clear that social relations were made up of a cermpbmbination of coercion, negotiation
and accommodation which grew from a need for cangetween ruler and ruled. K.
Wrightson has further developed this reinterpretaf social relations examining them in

terms of relationships of obligation and mutuailamte rather than of conflict, suggesting that

Relationships of mutuality and obligation varieshsiderably in their nature
and ostensible function, their social articulatiomheir geographical

extensiveness, degree of institutional definiti@urability and emotional

483 M. J. Braddick & J. Walter, Negotiating Power iary-modern Society: Order, Hierarchy and Suboriitima
in Britain and IrelandCambridge, 2001) 13.
484 Griffiths, Fox & Hindle, The Experience of Authtyi 5.
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content. The essential point is that they were witbgs. To contemporary

moralists they were the very sinews of the commealth*®°

The simultaneous need for relationships of recipyoand authority between early-modern
people created a series of unclear hierarchicatiogiships which undermined the claims of
the dominant legitimately to hold undisputed poweer others. In this chapter it will be
argued that customary disputes allowed those irorslifate positions to appropriate and
reinterpret the ideals of the social order in ortteprotect their own interests and those of
their communities. To do this they called on widehderstood ideals of mutual dependence
and respect which held the commonwealth togethérs Thapter will proceed in three
sections. The first section will identify how peephvolved in customary disputes created a
dialogue about how best to protect the social oeshel how the wider community could be
drawn into this dialogue creating a space for legite discussion about patriarchal norms.
The second section will examine how local elitegaged with and used this dialogue to
advance their own interest. This section will aé&s@amine the changing role of the local elite
through the sixteenth and seventeenth centuriehawdhese changes affected the discussion
of legitimate authority. The third section will erme how the dialogue established during
customary disputes drew on contemporary moralityctiticise those who engaged in

profiteering and damaged the commonweal.

Dialogue

This section identifies how disputes about custeene used by early-modern people
to initiate a dialogue about social order. In theases, disagreements about custom enabled
people in traditionally subordinate positions tdicise those exerting authority over them. |
will demonstrate how deponents used disagreeméaist &ustomary rights as a platform to
communicate their expectations of patriarchal atttyh@nd to express where they felt their
requirements had not been met. Furthermore, themoasy nature of these disputes allowed

deponents to transport conflict between individuate the wider community. This provided

85 K. Wrightson, ‘Mutualities and Obligations: Changisocial relationships in Early-modern England’,
Proceedings of the British Acaden89 (2006) 167.
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an opportunity for a legitimate public discussidrpatriarchal norms, social expectation, and
how best to preserve the social order.

Such discussions were enabled by the establishafeattiblogue between individuals
and the wider community. In 1566, in Coggeshaltlispute arose within the Wade family.
When the head of the family, Robert Wade, died,daisghter, Rose Cowper, disputed the
legitimacy of his will. Rose Cowper felt aggrievetat her daughter, Elizabeth, had not been
left a fair portion of her grandfather’s estated @o set to suing her brothers, Christopher and
Edward, on behalf of her daughter. The case wagligi argued by the plaintiff on the
grounds that correct procedure had not been followeegards to the customs of Coggeshall
manor when Robert Wade made his surrender. Johwrigson, a local tailor, although not
present at the will making, knew about the confatioh that followed the creation of the will

and reported that

He [Robert Wade] had beene ernestly moved by higlidar the mother of the
pl[ain]tif that he wolde alter his will and gevepgar]cell of the p[relmysses ...
unto the now pl[ain]tif to whom the said Roberteswared that he would not
geve a sote from his tfw]o sonnes for said he Bktla hathe a childes p[ar]te

alreadye'®®

While initially, Cowper’s disagreement with herHat appears to be private, in fact it was a
calculated and public performance. In Chapter Gneas demonstrated that the writing of
wills were of interest to the community and wer@ared to other inhabitants through
customary networks of information. This is suppdrie this case, where the depositions of
members of the Homage, and other outsiders toatimdyf, confirmed the contents of the will
and the circumstances in which it was méaddt could be argued that Cowper chose this
moment to negotiate with her father because degal and public importance, ensuring that
the whole community would be aware of her grievanmed of her father’'s chosen course of
action. This dispute enabled a subordinate fenwlguestion the legitimacy of her father's
behaviour as patriarchal head of the household@agdpeal to the community for better terms

of her and her daughter’s subordination.

*%T.N.A., DL4/8/12/8Eliz.
“87 |bid. Deponents who reported the contents andigistances of Wade’s will were Hughe Whitiage, &t
Cavell, William Clarke, Robert Allyson, Thomas Mar
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Dialogues that were established often focused sues beyond the scale of the initial
dispute. In West Mersea, in 1574, John Prenticd iaving his widow Elizabeth Prentice in
charge of his estates. One of her responsibikti@s to collect rent from John Fields, a tenant
in the Manor of Bower. John Fields denied that e any customary rents. However,
Elizabeth Prentice claimed that

The saide John Feildes beinge a verie froward ailtl ddsposed p[er]sone
thereby to disinherite her maljes]tie of the sad[er]all rentes for two whole
years ... he hathe utterlie denied to paie theesadtes affirminge that there is

noe such rente due by hifff
Prentice continued to underline her efforts toaottthe rent from Fields:

Althoughe your Lordeshippes oratrix hathe diverd aundrie tymes gentelie
required the saide feild gentelie to paie the sa@idt ... he hither to denyed
and yet dothe givinge it oute and answeringe vstoeitelie and arrogantelie
that he will spende the value of the said landstandments before he will paie
the samé®

John Fields’ adopted a similar line of argumenscdiding Prentice as “frowardly purposed
and thinkinge by her wranglinge and troublesome negato gett [the rents] of this

d[efendan]t™*?° In this case it is tempting to see Fields as eatened patriarch trying to avoid

the ‘frowardly’ attempts of Prentice to command hiHowever, the conflict was presented in
binary terms, not of gender or class, but of diswap personal ambition versus the
preservation of ‘quiet’. Both Prentice’s and Fieldsguments skirt the issue of a yeoman’s
widow extracting rent from a house-holding man, Hrelcomplexities this presented in terms
of the accepted natural order of early-modern $pciBoth Flather and Williamson have

recently argued that the complex reality of earlydern social relations diffused some of the
rigidity of ideals about gender. They argue for enoesearch to be centred on individual

agency. This case demonstrates that disputes betwee and women did not only centre on

488 T N.A., E112/14/5.
489 |pid.
490 |pid.
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gender. Prentice and Fields, did not focus on thedgr of their opponent, instead both
arguments were strongly focused on the personairési, ambition and greed of their
adversary and their own role in preserving the loaayrof the social order.

The deponents’ emphasis on ‘quiet’ was intendefib¢as attention on whose
actions best preserved the social order. Quietéh&do-fold meaning in the early-modern
period. The first has been observed by Wrightsom wgues that “the most commonly
employed vernacular term for satisfactory conjugglations was that of “quietnes®®

Secondly, Wood has found that speech, noise agcsil

Formed and articulated everyday power relationsAssertive speech was
understood as the province of the educated, rdtigeatleman; women,

servants, the young and the poor were expecteghtain silent®?

Expectations as to who should act ‘quietly’ and whade unruly noise underwrote early-
modern notions of the patriarchal hierarchy. Botlenfice and Fields emphasised their
opponent’s unruly declarations and aligned theneselvith the ‘quietness’ which served to
preserve social harmony. At a first glance, thisecappeared to be about unpaid rents.
However, Prentice and Fields used their disputeréate a public dialogue about who had the
right to speak with authority, and who was distagbthe peace. While to some extent this
case was about the status and authority of twaihalls, it was also a discussion as to how
to preserve social harmony and quiet for the bepéthe wider community.

While some deponents skirted the issue of the gratral hierarchy, others created
dialogues which sought to reinforce its ideals.1B05, in the Exchequer court bills and
answers, which preceded full legal action, Willidells, the parson of East Mersey,
petitioned for help extracting rent from KatheriAeidley. Wells claimed that Audley, a
woman of substantial property, was withholdingedghand that without her contribution he
could not make ends meet. Wells claimed that frieen1t00 acres of land and 100 acres of salt
marsh which Audley held after the death of her hnsbThomas, she had “unjustly secretly

and unconscionably withdrawne and with held fromirysaid orator all and singular the said

491 K. Wrightson, ‘The Politics of the Parish in Earhodern England’, in Griffiths, Fox & Hindle (edsThe
Experience of Authorityl6.
*92Wood, The 1549 Rebellion$19-122.
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tithes”*%% Wells claimed he was owed for “corne, lambs waallfe and whatsoever other

tithes in kind (tyth cheese onely exceptetif"Audley replied that

neither shee duringe all the time which she hald be mantained the said
premisses or any parte thereof ... did at anie tpmé&/mes by or with the
consent privilie or by appoyntment of this defertdaaie or cause to be paid
anie tyth ... before her tyme duringe all the tyafeher intermarriage with
Thomas Audley Esq her husbande deceased neithernbeeanie other
clayminge by from or under him (to this defenddatswledge) did ever paye

anie tyth?®®

Audley claimed that Wells’ debts were “by reasorhisf owne unthriftiness*® In this case,
Wells’ relative poverty allowed Audley to criticid@s claim to manhood and authority in

patriarchal terms. Shepard has argued that

A man who diverted resources from the householth@ty was labelled as
dishonest, negligent and unseemly. Such neglectdaagerous, not only for
the man’s wife and family but also for other menoa# credit might also be
jeopardised by such unthriftiness ... such worttless deprived men of claims
to esteem and account, and could bring about #erfusion from credit

networks?®’

Audley’s criticism of Wells’ economic position demstrated that she understood and felt
entitted to comment on Wells’ claims to manhood.gdably, this indicates Audley’'s
involvement in wider networks of credit and infoitioa. Wells’ role as parson made
Audley’s jibe about his economic capabilities, arahsequently his morality, all the more
damaging. This undermined his moral worth and bilita for his role as spiritual leader of
the community. Here, the Exchequer bills and answeare used to complain of unpaid tithes.

However, Audley also employed them as a meansioforeing the patriarchal ideal, which

43T N.A., E112/80/147.

494 |hid.

495 |hid.
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demanded economic independence from men in positbbrauthority. Despite her gender,
Audley used this legal dispute as a platform tdlehge and discuss the nature of Wells’ right
to demand tithes as well as his moral authorityr tive community.

Examples of customary disputes bringing privateflad into the wider community
can be found in the depositions examined. In 1@i8jatfield Broad Oak, Sir William and
Lady Jane Wiseman were suing Harbottle GrimstoweLammell Farrington for their efforts at
collecting a debt for the King. It seems that Fagton and his men had attempted to collect
the debt in goods from the family home, but beftirey had arrived, Lady Wiseman had
managed to hide or dispatch any moveable goods thehouse. The way in which Lady
Wiseman dealt with the prospect of debt collecisrsf interest in itself. Abbadiah Barker

from Wimbish, a community seventeen miles from e&dfBroad Oak, described how

The said Lady did carry awaye much of the said goslte conveyed to this
deponents house three leather chayers ... theLadil did cause much of the
said goods to be conveyed awaye [and] hidden sonmmomds some in ash

heapes some in nettles some under plancks and.$¥8rds

Aside from preventing the loss of her householddgodViseman'’s actions had two functions.
The first was to defy Farrington’s authority ovearihousehold goods. Flather has found that
“Married women controlled access to their housesugiders. They intervened to repel or to
expel public officials from their homes, especiaflyhey posed a threat to the integrity and
economic interests of the famil§®® Lady Wiseman may have purposefully drawn upon the
patriarchal expectation that women were bound tiept and advance the interests of the
household to justify her actions. By burying hestbgoods in ashes and bricking up rooms in
order to hide valuables and documents, Wiseman pv@senting an argument about her
responsibilities under the patriarchal system. Bgpding this ideal Wiseman emphasised the
illegitimacy of Farrington’s attempt to invade hieousehold. Secondly, by involving the
community at Wimbish, Wiseman ensured that heasidn would not remain a debate over
competing individual interests, but would be disagdspublicly in terms of its consequences
for the social order of the wider community.

498 T N.A., E134/15Jas1/Trin11.
49 Flather, Gender and Spadet.
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Lady Wiseman’'s opposition to Farrington’s authority this matter is radically

contrasted by her implicit trust in those she $@mtgoods to. Thomas Norris reported that

Symon Tendell by the appointmant of the Lady Wysmigncarry out of [and]
from the said house called Broadoake certeyn gdadsyd upp which this
deponent taketh were two fether bedds and a matdsleft some goods in a
grove within the parR®

It seems that the inhabitants of Wimbish did qwtdl out of Lady Wiseman’s predicament.
In Chapter One, it was demonstrated that unusuahtevserved to anchor a communities
collective memories about custom. By sending hexdgdo Wimbish, Wiseman ensured that
the community’s attention would be focused on evait Hatfield Broad Oak. Customary
networks of speech and information served to recdistuss and judge the legitimacy of
Farrington’s actions.

Farrington’s response to Wisemen'’s concealmeneohbusehold goods was extreme.
The reports varied as to how devastating his wss for the house and family. Some
witnesses claimed that the attack lasted 3 daperetlaimed it was 8. Some insisted he had
10 men with him, while others reported 20. The dgendone to the house was reported to be
between £500 and £1000. The consensus of deporaatthat the damage was considerable

and unwarranted. For example, Richard Perry, frearly Thaxsted, described how

there were Ew[er]s benches condute or condut pgbdeade cestezues for
water waynscott glasse yron barres brewinge vessahd horsemille fixed or
annexed unto the freehold of the foresaid houdec&roddocke ... and were
annexed att such tyme as the said Lionell Faringloout twoe yeares since
and more cam thether and defaced a great p[arjteeof ... the said Farrington
[and] others by his command or sufferance did teegien the dores gate [and]
windowes of the said house [and] did much spoyielJalamage thereabouts
[and] greatlye defaced the brickwork by pullinge ofiyron barres staples and

other yron worke out of the wyndow#.

500 T N.A., E134/15Jas1/Trin1l.
01T N.A., E134/15Jas1/Mich24.
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While Lady Wiseman was determined to thwart Fatdngn his collection of the original
debt, Farrington decided that in the absence ofat@vgoods, anything which could be
removed by force would do. It could be argued tihé exercise was one of saving face.
Braddick and Walter have argued that “to exercifieey gentlemen had successfully to lay
claim to a particular social role defined in termf wider expectations and symbols of
legitimate power% To be undermined by a woman and her servants woate damaged
Farrington’s claims to patriarchal authority. Inspense to this, Farrington exerted his
authority physically by defacing the grand houseHatfield Broad Oak, a symbol of the
Wiseman’s status and authority.

It is clear that Wiseman and Farrington were imgdl in negotiating the role of
patriarchal authority in the private household. ldwer, this case provided them, and the
wider community, with a platform for discussion abdhe social order. Several of the
witnesses reported that Farrington’s men did nopeap to be respectable, but were
“pler]sonnes of lewde conv[er]sation and fitt inst{e]ntes to comitt and attempt outrages
and badd actions ... the moste p[ar]te of themdeeiof noe creditt but of lewde and ill
disposicons®® This was a serious accusation. The ‘lewdness’ afiffgton’s men was
further evidence that Farrington’s authority ovee Wiseman’s was not legitimate, as it did
not fulfil patriarchal expectations. In the mind$ witnesses, one action in particular
condemned Farrington’s claims to legitimate autijoiWilliam Richardson, a husbandman
from Wimbish, was disgusted by Farrington and hesirwhen they

did take and carry awaye the bedding and furniturhe chamber where the
ladye wiseman did usuallie lye in the house caleatidocke and hard some of
the company that belonged or were attendant uppers[ai]ld Farrington say

they would not let her have a dishe or a spoomgragher necessarries to help

her>%*

°02 Braddick & Walter, Negotiating Powe27. Also see J. Walter & K. Wrightson, ‘Dearttdahe Social Order
in Early-modern England’, Past and Pres@&t(1976), 23.

3T N.A., E134/15Jas1/Mich24. For further discussiéthe meanings of early-modern credit see A. hkp
‘Poverty, Labour and the Language of Social Desiotipin Early-modern England’, Past and Presgai
(2008), 51-95, C. Muldrew, ‘Class and Credit: Sbidantity, Wealth and th Life Course in Early-mode
England’, in French & Barry, Identity and Agenda7-177.

°04|bid. Other deponents included Richard Perry, Edwilebb and John Jerns.
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The majority of deponents in this case focused lmn removal of Wiseman’'s bed as a
particularly important wrong. According to patrined norms, men in authority were required
to treat their subordinates ‘fairly’. Therefore,rfiagton’s efforts to leave Wiseman without
the means to live counteracted his claims to legite authority.

This dramatic struggle between an indebted noldman and an office-holding man
was the context for a larger discussion about bamider and patriarchal norms. The
community at Wimbish, and the witnesses at Hatfigaslodad Oak, used this dispute to criticise
Farrington and to reiterate their expectations dégitimate figure of authority. Deponents
used this incident as an opportunity to set out #seectations of how a man with legitimate
authority should behave; that is to say in choosaspectable men to follow him, in refraining
from unnecessary violence and in treating a nobdean with dignity and kindness. By
exposing these wrongs the community not only jiestifits aid to Lady Wiseman but
attempted to reinforce traditional notions of auityp patriarchy and reciprocity.

In these cases we have seen that private conflicigided a legitimate arena for
individuals and their communities to contest thioas of the powerful, while simultaneously
demanding the maintenance of patriarchal normss& herms included the fair distribution of
goods to subordinates, the economic competencesnfanhmoral worth and conformity to the
ideals of ‘quietness’, self restraint and mercy.these cases, the ideals set out by these
discussions were not always enforced. Elizabethp€owas not granted her inheritance, the
Wisemans continued to sue Farrington repeatediyutir the seventeenth century, and the
inhabitants of Wimbish had their new furniture decéted. Even so, it is significant that legal
disputes about custom used networks of speech modlé&dge in their localities to draw

communities into a dialogue about how their wotidudd be ordered.

The Local Elite

In the previous section we saw how early-modernviddals and communities used
disputes over custom to voice their concerns algsues of social order and legitimate
authority. In this section | intend to examine htneal elites engaged with the dialogue
created by customary disputes. | will also exantioev changing ideas about legitimate
authority affected the use of customary disputes gdatform for the discussion of social

norms. Historians have argued that in the sixteanthseventeenth centuries
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One outcome of the complex of demographic, econmsumal and cultural

changes was that the village notables ... lost $@se of solidarity with their
poorer neighbours; instead, their values and d#gubecame much more
closely identified with those of the gentry andjmétely, the nation’s ruler$>

This consolidation of interests amongst local slitead consequences for the way custom
operated. | will examine examples from the deposgiwhen the presence of a consolidated
group of local elites changed the way that comnesitused custom to discuss the
maintenance of social order.

While local elites involved themselves in customdigputes, it is unclear whether
they intended to create a dialogue about obligattorthe local community. In 1558, Clement
Smith, the son of Sir Clement Smith (an eminent iatitrator and religious conservative
under Henry VIII and Edvard V1), threatened to $Miliam Cock and John Parvett, who had
taken wood from Fryerwood Common. Smyth claimed the men

by p[re]tended tytle unto the same have felled @artttdown dyvres woodes on
the common ... and comitted dyv[er]se and sundoylgs wilfull wastes and
disturbances®

Cock and Parvett argued that Fryerwood belongdRiotmert Rich, their employer, who was a
wealthy and powerful advocate of godly ministersEissex. He owned seventy manors in
Essex alone and commanded 18 livings in the co@@dgk and Parvett argued that

The said Lord Rich his ancestors and all otherssghestate he the said lord
rich hath ... used quietly and peaceably to fett downe carry awaie and to
enjoye all and singular the wodd.

0% 3. A. Sharpe, Crime in Early-modern England 15380KLondon, 1999) 105.

06T N.A., E112/14/16, J. D. Alsop, ‘Smith, Sir Cleméd.1552)’, Oxford Dictionary of National Biograyp
Online Edition (Oxford, 2004) (http://www.oxforddrdom/view/article/40614) accessed 14/04/2010.

0" T.N.A., E112/14/16, Brett Usher, ‘Rich, RobertsEiEarl of Warwick (1559-1619)’, Oxford Dictionaof
National BiographyOxford, 2004) ( http://www.oxforddnb.com/view/ate/61021) Online Edition, accessed
14/04/2010.
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This case can be read in two ways. Looking atdteglentials of the landholders
involved, it could be argued that Smith was usimdjspute about customary access to wood
resources to attack his rival in the locality. Bygaging in a dispute about custom, Smith and
Rich were struggling for power over a valuable lomsource® By challenging Rich’s
ownership of Fryerwood, Smith ensured that the udespvas no longer just about individual
rivalry, but became about the role of the localeeiih controlling access to precious fuel and
building resources. Alternately, it could be argtieat Cock and Parvett, by taking wood from
Fryerwood Common in Lord Rich’s name, sought ttiate a legal dispute between the rival
landholders. In doing so, Cock and Parvett creaddgal dialogue in which they could
express (and perhaps enforce) their rights to acttes resources on Fryerwood Common.
Either way, the presence of powerful landholderth wompeting interests did not prevent the
dispute becoming a dialogue about the rights cdliiants to access common land.

In some cases where local elites attempted tocuseom to advance their private
disputes, the on-looking community created a diadogvhich challenged their fractious
behaviour. In Colchester in 1634, John Lucas suedryiBarrington over damage done to
Canwicke mill. Lucas and Barrington were key figuia the politics of the town. Lucas,
whose royalist sympathies made him the subjectpehaiot in 1642, was notorious for his
attempts to limit the power of the Corporationwdfich Barrington was an important member.
On top of this, Lucas and Barrington both ownedsnithich sat alongside the same water
source. Their neighbouring commercial interestsrdid sit well together, and the millers of
Barrington’s and Lucas’s mills became embroiled ibitter conflict which affected the entire
economy of Colchester. Richard Steele, the mil€@anwicke mill, reported that Barrington’s
servants had cut the banks of his mill dam in tlestweorner, causing it to floo®® Walter has
examined at length the tensions within the townchtpreceded the 1642 riots. The Royalist
allegiances and aggressive encroachment on theofatign’s power made Lucas many
enemies in the town. Barrington, as a member ofQbgoration, was accused of instigating
the riot, or at least acting slowly to stop it. Yéalexamines this case in particular

The defendant in the case, who claimed that tbeilding of the mill had

flooded his lands, was none other than Henry Bgiom, a leading member of

%8 A, Wood has identified the intensity of disputegofuel in Essex at this time and the moral tompleyed in
debates over fuel rights. A. Wood, ‘Place, Custowh Buel Rights in Early-modern England’ (Lectureegi at
the Centre for East Anglian Studies, 19/11/09).

%9T.N.A., E134/8&9Chas1/Hil21.
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the Corporation, an ardent supporter of Parlianasalt one of those to feature

prominently in the account of the 1642 attatk.

John Richers and John Nichols, husbandmen of Cstlieheboth detected the litigious nature
of the case and deposed that “if Edwick the mitiethe complainents mill standing above
canwicke mill and steele the miller of canwickelmiére not at varriance amongst themselves
there might be sufficient water for canwicke mit*. This case was not only a dispute about
damage to Canwicke mill. Lucas and Barrington udieglr ownership of rival mills to
antagonise each other. However, those observingifipeite took the opportunity to begin a
dialogue about how the rivalry between the millgisturbed the effective functioning of the
mills, leaving the townsfolk without flow:? Here, local husbandmen were able to identify,
and criticise, the behaviour of the powerful loeéite which contravened patriarchal norms
and disturbed the social order.

Later in the early-modern period, the consolidatddra network of local elites made
the discussion of customary disputes more probiemét Colchester in 1689 Edmund
Hickeringill was suing Peter and Ann Clark, andd@md Dorothy Meriton, for refusing to
pay tithes. Witnesses reported that Clark and Hicg#l had taken part in a process of
informal mediation in order to stop the ensuingaleaction. Hickeringill had invited several
yeoman from nearby towns to witness his negotiatiaith Clark. As an example, Thomas
Chaplin, a yeoman from Halstead, a town aroundries away from Colchester, was present
at Hickeringill's house when Peter Clark came ty thee tithe. Chaplin remembered that “The
plaintiff did then intreat the said Peter to makeead of the suite between them and p[re]vent
further charge to himselfe [and] the pl[ain]tif ptered to abate [and] bear ten shillinges of the
charge himself®*® Another yeoman, Robert Sadler from Colchesterp aldtnessed a
confrontation at Hickeringil's house. Sadler reedr that “the said plaintif did in this
deponents hearing aske the defendant peter whyhlewot give him the said plaintiff notice
when he the said peter pulled up his roots [andjips the said defendant replied that he

would not”>** Hickeringill drew on respected local yeoman toneis his efforts at reasoning

1% Walter, Understanding Popular Violen@s.

S T.N.A., E134/8&9Chas1/Hil21.

12T N.A., E134/8Chas1/Mich18. The previous year lsubad sued the Corporation for allowing new wintlami
to be erected in Colchester taking business aveay the water mills. The towns folk had pointed that the
water mills were often unable to work because eflttk of water leaving them without flour.

>3 T.N.A., E134/1W&M/Mich15.

> |bid.
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with Clark. By inviting this select audience to Msuse, Hickeringill made sure that his
efforts to preserve social harmony were remembefédse meetings demonstrated that
Hickeringill was fulfilling his duty as a patriarchby showing reason, generosity and
forgiveness in the face of Clark’s refusal.

What is significant in this case is that Hickerihgivited select members of his social
network to witness his negotiations with Clark, eeffvely excluding the rest of the
community. By limiting access to this dispute abausstom, Hickeringill prevented the
dispute becoming a wider discussion about the kociker, which may have touched on his
conduct as an authority figure and patriarch. is ttase, by excluding the community from
the negotiations, the ‘common voice’ of the neigitbmod was denied its traditional function.

Hickeringill's chosen audience and generous memhatvith Clark sits in marked
contrast to the actions of Ann Clark, Peter’'s widdwmother, and the actions of another
defendant in the case, Dorothy Meriton. The titb#ector for the parish, Nicholas Sharpe,
reported that when he “ went to demand the tythdéfendant Anne gave him bade language
and called him knave [and] rogue [and] told himt the had nothinge to doe therd®.George

Bunting, a weaver in his early twenties, withesS@holas Sharpe

Ask the said defendant [Dorothy] Meriton about aryagoe comeing from the
field ... when he should have the tith due to tlanpff she the said defendant
replied that he should not have the tyth wheibut whershe pleased®

Here it could be argued that the local male elad withdrawn to mediate the case amongst
themselves, in effect altering the parameters ob wias involved in the discussion and re-
establishment of social norms. The narrowing of tdreup that were involved in the
settlement of disputes about custom meant thatetsteof the community was left without the
means to discuss, and dispute, the social ordéreaflocality. This meant that anyone outside
the group of local elite could no longer legitimMgtenegotiate better terms of their
subordination through the re-iteration of patriaichorms. The women involved in tilling the
land and setting out tithes, still attempted publio dispute Sharpe’s authority over their

produce. However, their very public statements aladwo could legitimately lay claim to their

515 |pid.
518 |pid.
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produce were no longer part of ‘the common voidethe locality, transforming their words
from legitimate discussion to bad language.

Another case where the mediating presence of tted &lite was apparent occurred in
1687, when John Casse, the vicar of Heybridge,suagy John Heywood for non payment of
tithes. One of the arbitrators was William Palnke vicar of nearby Langford, who had been

witness to the on-going dispute

being sev[er]all times in the said yeares and rimnatt the complainents
howse hee did there see the defendant bringe dird® the complainent
sev|er]all quantityes of milke which the defenddiat deliver as tith ... and hath
heard sev[er]all times that the defendant did @elihe milke att the church
porch and sometimes flunge it downe there whenbooky was there to recieve
itt and once this deponent did see milke lye in ¢harch porch himself butt

how it came there this deponent knoweshot.

Stephen Brewer the vicar of Stow Mary’s, approxghatight miles from Heybridge, also

acted as a mediator between Casse and HeywoodeBreported that

He this deponent by the request of this defendbaatit Christmas last went to
the complainent and desired that the buissinedgdference might be resolved
and told the complainent that he this deponenthditk it was the complainents

best way to reffer it and desist p[ro]ceedinys.

It is significant that these men (as in the prasicase) were drawn from towns further away
than the immediate locality. The presence and irerokent of these men in the disputes
signifies that the network of responsibility anctistility of this male elite stretched over the

‘country’, rather than just the ‘neighbourhood’. i hndicates that the yeomen, clergy and
minor gentlemen of the wider ‘country’ were inviteimediate disputes between local clergy
and their parishioners, because of their statuberahan their membership of the parish
community. The importance of a mediator’s statueraes of the ‘local elite’, indicates that the

traditional emphasis on knowledge of a community és customs had become less important

ST .N.A., E134/2Jas2/Mich11.
518 :
Ibid.
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by this time. Consequently, claims of class helderauthority than claims of experience. In
these cases, the removal of negotiations abowstittom the view of the community, and the
inclusion of a select audience of yeoman and clegggnediators, suggests a move away from
the involvement of the ‘common voice’ of the widgrmmunity. This restricted opportunities
for the negotiation of legitimate forms of authgribr those excluded from the local elite.

In addition, there was another side to this dispwigich remained embedded in the
wider community of Heybridge. When witnesses todispute were called to testify, they did
not testify exclusively on the official mediationetiveen Casse and Heywood. Instead,
witnesses focused on confrontations between CasdeHaywood in the fields and in the
streets. For example, Jacob Hayward, who workedgaide Heywood in an agricultural
capacity, witnessed the past few years of dispwed arguments from Heywood’'s

perspective. At the lamb tithe, Hayward reporteat tie

Tooke out two lambes [and] sev]er]ed them from ib&t but afterwards the
complainent seeming to be angry would not take theray but left them there
soe that after the complainent was gone the sadlambs went amongst the
rest>?

Thomas Denny, a possible relation one of Cassessts, remembered the same lamb tithing

very differently,

Upon the first day of May also hee this deponemidpén Company with the
complainent and defendant when there was 20 lambe tithed two there of
was taken out of the flocke and desired as tithttier complainent butt when
the complainent went to drive them away hee therakint refused and kept
them for his owne use and with all the defendaiat Ba could spend 100Li to

the complainents fivé?°

The reports from the fields at the time of the laitiing came from Hayward, an employee of
Heywood, and from Denny, whose close relation worke Casse’s house. It seems that

Heybridge’s common opinion had been fractured bgdsoof kinship and employment. K.

519 |pid.
520 |pid.
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Wrightson has observed the problematic nature spule settlement in the early-modern
locality, arguing that “The very complexity of rétanships within small communities made it
exceedingly difficult to judge behaviour of an imdiual without bringing into play a host of
personal considerations®! Arguably then, the presence of mediators of gdadding from
outside Heybridge would have been essential in rotdecut through the loyalties of
employment and kinship. However, the arguments wbaxurred in the fields continued as a
form of negotiation between the two men. This ssggéhat customary disputes still provided
a space for the community to negotiate patriarehahority through dialogue about social
order.

There is evidence that John Heywood still attempdeishvolve the community in the
dispute. The climax of the dispute came when Heylybaving had another tithe rejected by
Casse, subverted the ritual action of deliverintk tithes to the vicar. William Berry reported
that

this deponent being Sexton of the parish aforesaid living neare the
defendants house hee this deponent was going gothim Bell and followed
immediatly after the defendant who was then goinitp \Wis tith milke to the
church who as soone as he came att the churchh e hee poured itt all

downe without giving the complainent righte to rigestt.>*?

It is possible that Heywood's timing was deliberagnsuring an office-holding audience for
his statement. The symbolism of throwing tithe mitko the church porch was a powerful
gesture, which drew the attention of the whole camity to the dispute, and to wider
problems of authority and social order. The pacisarch was an important landmark in early-
modern communities, and was simultaneously reptagea of Casse’s centrality to, and
authority over, the community. The inanimate, empmtyurch was a fitting receptacle for
Heywood’s tithe which had been ignored, insulted agjected by Casse several times.
Heywood’s gesture highlighted the waste of theetithilk, challenging Casse’s rejection of the
community’s resources. Furthermore, Williamson &agied that “The repeated occurrence of

the doorway as a site to contest authority ands$erd individual agency suggests that it held a

21 K. Wrightson, ‘Two Concepts of Order: Justicesp§tables and Jurymen in Seventeenth-Century England
in J. Brewer & J. Styles, An Ungovernable Peoplee English and Their Law in the Seventeenth antdtEanth
CenturiegLondon, 1980), 25.

*2T.N.A., E134/2Jas2/Mich11.
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symbolic place as a boundary point at which civitharity was lessened®® The visual
strength of Heywood'’s gesture indicates that it waisjust an action of frustration. Heywood
used symbols of authority, waste and community twhiould be recognised by an early-
modern audience, to begin a dialogue about thér®mgy of Casse’s behaviour. This public,
violent and symbolic act, indicates that while @askose to involve a local social elite in
mediating this dispute, he could not prevent Heyivappealing publicly for the traditional
involvement of the ‘common voice’ in establishitg trights and wrongs of the case.

In these cases we have seen that the involveohéimé rich and powerful in customary
disputes did not alter their potential for devetgpinto discussions about the social order and
the needs of the wider community. However, the £dis®En late in the seventeenth century
indicate that the presence of a ‘local elite’ watkte change the way customary disputes were
dealt with. In these cases we can identify a ndtvadrlocal elites’ comprised of yeoman,
clergy and minor gentleman which stretched beybedobundaries of the parish, and over the
‘country’. These men acted as withesses and mediatotheir fellow elites in customary
disputes. The transfer of negotiations about cuatgrdisputes into the houses of these men
indicates an exclusion of the wider community frdiecussions about patriarchal norms and
the social order. However, this did not preventrdst of the community from expressing their
opinions about legitimate authority in relation ¢ostom. Instead, these opinions remained
outside, in the fields and streets, and were ptedeincreasingly in terms of bad language,

violent gesture and affront to authority.

Social Morality

So far it has been established that early-modeople used customary disputes to
create a dialogue in order to discuss social oadelr legitimate authority. In this section we
will examine how this dialogue did not just concerdividual problems, but instead drew on
a variety of contemporary moral concerns. Thisswped the importance of localised
disputes into the realm of national concern, ctillecinterest and morality. B. Waddell has

examined early-modern popular preaching, and rexgtifted how preachers connected

523 Williamson, Aspects of Social Relatigrg3.

180



Chapter Four: Social Relations

the microcosmic struggles of consumers, tenants debtors to the
macrocosmic world of divinity and politics. Thisamative language of moral
danger conferred an importance on the petty casfiaught out in the fields or
at the market stalls that is difficult to appreeiat modern societies where- at
least in theory- economic, political and religioussues are firmly

compartmentalizedf*

In this section | wish to show that deponents ia thses from the Duchy of Lancaster and
Exchequer Courts drew on accepted terms of mote\beur to berate land owners and office
holders who sought to exploit customary resouroeghieir own profit.

These disputes were largely the result of the log@omic and social pressures of the
sixteenth and seventeenth centuries. Land hungkp@pulation growth meant that systems of
tithing, and access to customary resources, becamne problematic. In the harsh economic
climate, land owners and office holders sought ttotget their own commercial interests
before those of the community, especially the pdbese pressures created challenges for a
wide range of people, who were dependant on edobrsitgood will for access to vital
resources, services, and protection from violerrcexploitation. This ideological shift was
identified by Hindle, who argued that it created‘fandamental intellectual distinction
between two competing concepts of social moratiognmonwealth and commodity”.>?® The
idea that commodity (obtaining optimum profit framsets at the expense of the subsistence
of the rest of the community) could be reconciledhwChristian morality became more
popular through the sixteenth and seventeenth geniithis contradicted accepted social
norms which prioritised communal interests overvaie profit, creating conflicts over
customary resources, which were often seen as svasgets by landholdets.

Customary disputes often allowed the poor to céresroachments on their rights by
the rich and powerful. In 1589, William Waldgraveed the Exchequer bills and answers to
accuse a labourer of concealing lands from the Quéames Benyson had been granted a
piece of waste land by the Court Baron of Barkihng@a year, and had built a house worth
£16. However, Sir Edward Stanley discovered thatl#imd should have been handed to the

524 B, Waddell, ‘Economic Immorality and Social Refation in English Popular Preaching, 1585-1625’,
Cultural and Social Historyb, 2 (2008) 167.

23 Hindle, The State and Social Change in Earlgeno EnglandBasingstoke, 2002) 55.

%28 Eor further discussion of the theological debdteua husbandry, covetousness and waste see Briagédda

of Property
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crown during the dissolution of Barking Abbey. Segansought to claim the waste land for
himself as part of the controversial quest for eahed royal lands. This process allowed the
Crown to licence individuals to review the landwsys created during the Dissolution of the
Monasteries, and to purchase any property theyodesed. The process of recovering
concealed properties was driven by a land hungmketand often involved bribery, threats
and cynical litigatiomn?” Benyson reported that after threatening to pursggal action,
Waldgrave

did threaten that your said orators cottage should be beaten downe to the
ground if he would not hold the same by copye atecaolle ... by reason

whereof your orator [was] greatly terrifigtf

Benyson’s case was accompanied by a complaint Rarthard Chambers who asked for the
case to be tried in the Exchequer court to protieetinterests of the poor defendants. He
argued that “your poore supplicants are not abladare being verie poore men and aged and
having bestowed their whole substance in the mgldind purchesing of the said poore
teniment”>?° The image of Waldgrave threatening to flatten hioeises of poor men was

emotive and reflected contemporary criticisms @& fnocess of recovering concealed lands.

C. J. Kitching has argued that

the nation at large, the law courts and finallyliparent were thoroughly
sickened by the encouragement given to informedsofiteers, the volume
of tedious business produced, and the repeataddaif the crown to stand by

its best resolutions and control the situafich.

Concealed lands were often associated with pioderdsts; as bequests to religious
institutions, as income for the clergy or as homikethe marginal poor. The forceful removal
of these assets for individual profit was decrisdramoral and against the commonweafth.

The presence of Benyson'’s reply in the bills anslaars is important. Firstly, it demonstrates

%27C. J. Kitching, ‘The Quest for Concealed Landthie Reign of Elizabeth I’, Transactions of the Roya
Historical Society5th series, 24 (1974) 63-78.

8T N.A., E112/14/142.

%29 |pid.

30 Kitching, ‘The Quest for Concealed lands’, 78.

*31 |bid, 73.
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that the poor had some ability to defend themsehtdaw against the Crown. Secondly, it
suggests that Benyson and Chambers did not jushaseanswers to discuss whether the land
was concealed, but that they sought to createlagtia about whether confiscating the land
was justifiable in moral terms. By highlighting Wigrave’s use of intimidation, and the
poverty and age of the defendants, Benyson and Bérsnbegan to question the legitimacy of
the process of confiscating concealed lands. Thulgbourer from Barking was able to
articulate nationally held concerns about two caingeforms of social morality, one of
which privileged private profit over the maintenaraf the vulnerable poor.

The dialogue established by these disputes alsgh$to protect multiple access rights
against changing notions of property ownershipl®@7, John Cooke sought to protect his
access rights to pasture twenty sheep on MyddlesiViaear East Mersea. The difficult terrain
of the area meant that in order to get to MyddledfiaCooke had to drive his sheep over
North Hill which was owned by George Flyngante.riggnte resented the intrusion of Cooke

and his sheep over his land, and prevented Cooke iassing. Cook argued that

his predecessors and other the tennants and ocsugfi¢he said common of
pasture tyme out of mynd have quyetlye had andyedjavithout any denyall
interrupcion or dysturbance ... he well knoweth thare ys not any other dryst
way or passage to come unto the marshe ... thelgkgtye to bee much

prejudiced and sustayne great losse thetffye.

Cooke appealed to the court through the languagaustomary right. By emphasising past
practice, Cooke underlined the logic and necesdityis access rights over North Hill. Cooke
was not only defending his physical right to driuse sheep to pasture, but also the structure of
customary rights that underpinned it. E.P. Thomplas identified how customary usages

were challenged by a shift in the legal understagdif property:

What was happening, from the time of Coke to thlaBlackstone was a

hardening and concretion of the notion of propeértiand, and a re-ification of

usages into properties which could be rented, solgilled >

32T N.A., E112/80/153.
33 Thompson, Customs in Commd85.
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This meant that ancient customs and usages needeel dwned rather than practiced. The
preferment of absolute property rights threatemedxclude ordinary people from exercising
their customary rights. An increasing emphasisegel thought, on the rights of individuals
against multiple access rights, hardened the dé&swf landowners to the reality of customs
which underpinned agrarian practice, such as th@ooke’s access to Middle Marsh. In this
case, Cooke argued against his exclusion from Nditthand also the wider exclusion of the
community of tenants that used the pasture in comribis reveals that customary access
rights, and the social responsibility which enfarddem, were conceptualised in differing
ways by Flyngate and Cooke. The dispute enablech hgdrties to articulate their
understanding of their social responsibilities acteother.

Another example of deponents using custom to defeainl access to common land
can be found in the Duchy of Lancaster court. 163&he community of Great Coggeshall
was suing Joane Ryvers over her enclosure of BRdtgure, a piece of land used by the
community for the compulsory practice of archerys éiscussed in Chapter Three, Butts
Pasture was an important practical resource whedtd b key role in the expression of the
local hierarchy, as practice there was compulsoryttie Steward, Bailiff and Homage. The
ancient inhabitants of Great Coggeshall ralliedegend their customary right to use the land.
Edmond Tyler reported the community’s continuoysigicticed right to use Butts Pasture as

follows:

The same inhabitants and other archers did usaallycommonly shoote at
the same buttes from tyme to tyme, wj[i]thout thentcadiction denniell or
interupcion of anie p[er]son whatsoever and thatsdame close was a common

gaming place for all disporte and recreatiofis.

Here, the inhabitants of Great Coggeshall adogteatllective language of custom to defend
Butts Pasture. By describing their rights in cdilex terms, deponents were not only arguing
to preserve their collective rights to use Buttstere, but also drawing on contemporary
concerns that commonwealth or community shouldrimeifised over commodity. In times of

high economic pressure the availability of an asitds space for plebeian recreation became

53T N.A., DL4/60/15.
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of less importance than ‘improvement’ of profitsurihg the sixteenth and seventeenth

centuries

population pressure created a greater demand lootlexisting agricultural
holdings and for such new holdings as could bertdkem the wastes and
forests, which tilted the balance of power betwé&amdlords and tenants in
favour of the former®

This pushed landlords to engage in enclosure, rankng, ‘improvement’ leases and the
withdrawal of access to customary resources. Thesgices were criticised by early-modern
popular preachers, who characterised profiteersteims of monstrosity, heresy and
criminality.>*® B. Waddell has argued that historians have untderated the influence of
popular preachers on early-modern ideas of moralitg that their sermons should be seen as
“a text with tangible social authority on issues woforal discipline and community
regulation”>®” This case demonstrates that communities were afde willing to oppose
enclosures at law, and that they could frame thgjument in terms of community versus the
morally dubious profiteering of landholders.

This case also reflects the growing perception aysbelites, which linked plebeian
social spaces with disorder. Preventing ‘dispotening to rebellion may have been another

motivation for Ryvers to restrict access to ButtstRre>®

Wood has argued that “In the
actual practice of both lords and law courts ipassible to discern a gradual hardening of
attitudes to those local customary laws which wieteto give undue licence to the ruled®.
Ironically, the retraction of customary rights gntiholders served to undermine existing
structures of local authority. Firstly, landownersre seen to be breaking with their
patriarchal duty to protect those lower down theiaoscale, effectively releasing common
people from their obligations to obey them. Secpndmoving the space which local office
holders used as an expression of the social htgraatienated Ryvers, and increased the
likelihood of open opposition to her authority. Bhuanxiety about civil unrest was

exacerbated. Therefore, the inhabitants of Greagg€shall presented their defence in

3% \Wrightson & Levine, Poverty and Pief.

3¢ \Waddell, ‘Economic Immorality’, 165-177.

37 |bid, 166.

%38 For further discussion of the link between sosfmce and disorder see Scott, Domination and ttseohr
Resistancel08-136, Wood, The 1549 Rebellio249.

>3 Wood, ‘The Place of Custom in Plebeian Politicaltare’, 51.

185




Chapter Four: Social Relations

collective language, drawing on concerns of immdiategard of the communities’ interests
and the preservation of the social order.

The battle between individual and communal inteveas not always clear cut. In
1625, the Corporation of Maldon took drastic actijoreceding a legal challenge against
Francis Steele over his avoidance of landing clsargée water bailiff had become so
frustrated at Steele’s rejection of the Corporasionles that he indulged in sabotage in order
to prevent Steele landing his goods at Heybriddeistbpher Steele informed the court that

the bailiffe of Maldon aboute five yeares pastéh@reaboutes caused certayne
piles or stakes to be sett acrose the channelttla &bove Maldon heithe
towards Heyebridge by meanes whereof the said defgrFrancis Steele was
hindered ... to passe upp with boats to heybridgeegsaide with sea coales
unless the said Francis would paye unto the s&dnporation 12 pence uppon
every chalder of coales ... The bailife of the daidne of Maldon afterwarde
by order from the high courte of Admyraltie wergogmed to pull up the said

piles and stakes sett crosse the said channelhvitéy accordingly did*°

In this case there were two competing claims toesgnt the best interests of the community,
which came to a head when the Corporation phygidaticked the river with stakes. The
Maldon Corporation believed that they were allowedharge all sailors for bringing their
goods up the river. In the depositions, memberthefCorporation not only emphasised the
legality of their taxes, but also the role the s&ypdayed in maintaining the town. Deponents
emphasised their contributions to the buildinglips for the Queen, and the maintenance of
roads, bridges and streets which had been jeopartig the avoidance of chargé5in order
to exert these charges, the Corporation neededrtceptualise and assert their absolute and
exclusive right to control the estuary.

However, the Corporation’s attempt to assert arolabs property right over the
estuary conflicted with customary practice whiclowked multiple sets of usage rights to exist
in the same physical space simultaneously. Saborghe estuary had long claimed that

custom permitted them to land goods at Heybridgihout paying Maldon’s taxes. Again, the

>9T.N.A., E134/22J)as1/East7.
4 |pid. Jepha Kinge, Robert Pemicoke and Williamniis deposed the importance of the charges for
maintaining local community interests.
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sailors did not just focus on the legality of theations but how it benefited their community.
Deponents emphasised the expense and time saehthéetoal from Heybridge rather than
having to go to Maldon, and emphasised the encroachof the Corporation onto the Lord of
the manor of Heybridg&? Both communities drew on contemporary ideas amboorality,

and the defence of the commonwealth, to justifyrthetions. In particular, is that the urban
Corporation achieved this by re-conceptualisingasieiary as private property, excluding the
claims of outsiders to have customary access throheg river. The inhabitants of Heybridge,
however, continued to argue for the communal bewéfimultiple access rights on the river,

curbing the exclusive power of the CorporatiorBi&wer and S. Staves have argued that

It cannot be the case, as many now suppose, thhisiperiod older, multiple
use-rights to property were simply supplanted hysa of absolute property
rights ... older ideas that owners held propertyjestt to moral liens by their

fellow citizens in need of subsistence persisteduphout the periotf:>

Definitions of absolute and multiple-use propeilights conflicted in this case. Despite this,
both sides still drew on the moral issue of promptcommonwealth over commodity. This
reveals that moralising about communal interests wat solely the preserve of plebeian
dialogue. Communal interests could be espousetédpawerful, and absolute property rights
could serve the interests of some communities. Botiteptualisations of property were used
in a dialogue about communal interest.

The dichotomy between commonwealth and commodity ma&t solely realised at the
community scale. In 1625, Lawrence Samson was ptiegito sue John Wyberd, his brother
in law, for retracting an oral agreement. Wyberd hgreed to allow Samson and his wife to
remain living in the family home in Takely afterihfather John Wyberd died. Samson’s wife
had been born at Takely, and was so distressér ahought of moving that Wyberd allowed
them to stay “out of his brotherly affection towesdhis said sister your orators wyffé?.
Samson claimed that he had improved the houseaan$,| increasing its value, but that once

these improvements had been made Wyberd had withdres promise, and evicted them.

%42 bid. John Freshwater, Christopher Steele, Sim4m®Wiseman, Thomas Spareman deposed that Maldon wa

encroaching on the power of the Lord of Heybridgdl H
%43 3. Brewer & S. Staves (eds.), Early-modern Corieegtof PropertyLondon, 1995) 17.
>4 T.N.A., E112/80/209.
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John Wyberd fyndinge that your said orator hattidamd] w[i]th his greate
coste ... made the same verye habitable for antlegean of any reasonable
gualitie and degree ... and knowinge that your egatior hath not any wrytinge
sealed to testyfye and prove the promyse grantdemdyse aforesaid or any
suche dyrect proofe as by the strickt course ottiramon lawe ys required ...
nowe seckinge by all the meenes he may to defeste]ysaid orator of the

said demyse terme [and] interest so by word gratinte

It is interesting that Samson felt he had claintetgal redress in light of the informality with
which the agreement was arranged. Samson emphasédte took the word of his brother in
law so seriously because of their familial relasloip. Samson was not only attempting to
secure his tenancy of the house at Takley, bubbyding on the broken promises of a family
member, he was appealing to traditional notionsecfprocity, and criticising his brother's
actions, not just in legal, but in moral terms. STl supported by Wrightson, who has argued
that “expressions of reproof, grounded in recoghisgpectations, were an acceptable means
by which members of families (and in particulargdan subordinate roles) could assert claims
to proper respect and consideratidff’By choosing to break his word in order to profirh
Samson’s work, Wybird had disregarded his dutyowklafter his family before making a
profit.

The battle between commodity and community as mamdl social values was fought
out in the Exchequer court on a large scale. In31i63Colchester, John Lucas, a powerful
local gentleman, was suing a number of men forte@aew mills in the town, undermining
the business of his own mit! The case concerned Canwicke Mill, which Lucas edghad
ancient rights to the milling of the town’s gralmucas’ attempt to put down the new mills was
met with resounding outrage from the deponentshendase, who collectively asserted the
importance of new mills for the commonwealth of tbhevn. The interrogatories specifically

asked deponents whether

the poorer sorte of people ... weare before thetieige of the said windmilles

much oppressed by the possessors of the water .milly inforcing the saide

545 H
Ibid.
%48 Eor further discussion see Wrightson, ‘Mutualitesl Obligations’, 72.
*¥7 The defendants were William Gilson, Sammell Attgyobert Tarloolt, Philemore Awfeld, Robert Budhal
Robert Hoaig, Thomas King, Lawrence Gibson and i&arrington.
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poor people many tymes to pay 5d or 6d for a busbiehard corne or
otherwise by makeinge the saide poor people to atlpnge tyme for theire
griste or els to goe a myle or twoe further to otindles in the country to have
theire corne ground or otherwise to buy theire thraathe bakers to their great

losse>*®

Milling was a vital link in the chain of supply bfead to the people of Colchester. If the mills
were not operating the subsistence of the poor atasal risk. This is supported by the
testimony of inhabitants of Colchester who argueat removing the new mills would be
damaging to the poor, and the public g86dRather than examining the legitimacy of the old
mills' customary rights, the case focused on whethe old water mills had served the towns
needs adequately. It appears that when it camietahain of supply of bread for the town,
even custom was irrelevant when faced with the conahneed for basic food-stuff.

To demonstrate the ineffectiveness of the old mdisponents referred to a rumour
concerning not just the operation of the mills bluthe morality of the millers. William Bond,

a baker, reported that

about two yeeres sithence in the tyme of dearttoaie one Whitman a miller

att one of the new built windmills did tell this gnent that John Gibson and
James Gibson and most of the millers about the éadith assemble themselves
together att the George in Colchester and did thier@ themselves eche to the
other by bond not to grind anie corne or grainethat they should take 14en

pounds weight of corn&’

The idea that the town’s millers had colluded idesrto make a profit at a time of extreme
economic crisis was one which lay at the heart afyemodern anxiety about dearth. K.

Wrightson and J. Walter have examined social w@iatiat times of dearth. They argue that
early-modern people, by blaming the middlemen whadted grain, helped to reinforce a

form of patriarchy which prioritised communal irgsts and preserve social order,

8T N.A., E134/8Chas1/Mich18.
*ncluding John Cowens, William Dannell and Williddond.
50T NL.A., E134/8Chas1/Mich18.
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In their focussing of guilt upon such marginal reénts as the morally
ambivalent middlemen, in their reaffirmation of thalues enjoined by
neighbourhood and religion, they emphasized thadaeg and relationships
which facilitated the orderly survival of societyterms of its ideology, notions

of social responsibility and leadership by a soaiad administrative elite*

Reuvisiting the water miller's attempts to gain widual profit at a time of extreme harvest
failure, directed the dialogue of the case towatitsir prioritising of commodity over
community. By collectively demonstrating that thatar millers’ service to the locality had
been compromised by their greed, the deponentsthgetmillers in opposition to the
community. This is further evidenced by deponertie wescribed the aggressive behaviour of
the millers. William Freeman, a baker, was threatleby one of the millers for grinding grain

at one of the new mills. Freeman deposed that,

Richard Steele former of Cannwicke Mill did tedig deponent that when the
windmills were put downe or suppressed hee woulkentiais deponent glad to

seeke to him to gett him to grind his graine.

Steele’s attempts to intimidate his enemies’ custsnbecame commonly known. Marie

Purvey, reported that

Shee hath heard that Richard Steele in the igj@iwaes named did saie to the
poore folk that they were best come [and] grinchwitm nowe for els if the
windmills were once putte downe he would punisterttand make them paie

five pence or sixe pence a bushell for grindirije.

By deploying the ‘common voice’ of the town in @ism of the water millers, deponents
strengthened the bonds of community amongst thpgesed to the dominance of the millers.
However, the consolidation of communal identitytims case redefined the boundaries of

Colchester's community by excluding those who soymgbfit at the expense of subsistence.

*!\alter & Wrightson, ‘Dearth and the Social Orddrl.
52T N.A., E134/8Chas1/Mich18.
°%3 |bid.
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In this case the community of Colchester spokecollectively against the immoral behaviour
of the water millers. They drew on accepted motahdards and used them to exclude those
who damaged the commonwealth of the town. This caseals that disputes which
manifested in angry words and threats, in the alesés and at the mills, provide historians
with insight into the wider changes in society whprompted a re-negotiation of the meaning
and worth of morality, social responsibility ane ttommunity

This section has examined the way early-moderomeuts drew on accepted notions
of morality in the dialogue established by custondisputes. Driven by economic and social
changes land holders often resorted to the explmitaof customary resources, which
disadvantaged the poor. By linking their disputathwhe battle between commodity and
commonwealth, deponents heightened the importahdbedr conflicts. By portraying the
behaviour of their adversaries as damaging to camamninterests and the social order,
deponents strengthened their claims. However thiaitien of community was not static and
the boundaries of inclusion could be redrawn toesd¢he interests of deponents. This meant
that landholders, figures of authority or ordingrgople could be alienated by ‘common

opinion’ if their behaviour endangered the intesexftthe community.

Conclusion

In this chapter it has been suggested that caseeming customary law provided an
opportunity for deponents to create a dialogue aiboadial order. In section one it was shown
that this dialogue could be used by people in dibate roles to challenge the behaviour of
their superiors and to articulate expectations hafsé holding legitimate authority. Rose
Cowper highlighted the responsibility of the houslder to provide fairly for their
subordinates, Elizabeth Prentice criticised thequiet caused by Fields’ legal action and
Audley called into question the capability of Welbshold power over their community. It was
demonstrated that the wider community could be dramvto this dialogue to provide a
collective assessment of the rights and wrongs ighuties. In Hatfield, the villagers of
Wimbish set out the specific actions which disdiedi Farrington from exercising legitimate
authority and Cowper used her father’'s will to rim common opinion in Coggeshall.
Subordinates used this opportunity of dialogue \héhrest of the community to reinforce the

obligations of the powerful on which the conditiohtheir authority rested. These obligations
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varied from economic provision, self restraint,eproduction of the actions which signified
authority and above all promoting the establishetlad order. In these cases deponents used
the dialogue to negotiate their own interests dmaseé of their communities which were
referred to in order to legitimate the actions vahatought them to court.

The second section focused on how local eliteaged with the dialogues established
by customary disputes. It was observed that rich @owerful figures in Essex used disputes
about custom in order to advance personal rivaliibgs was exacerbated by the political and
religious fractures of the sixteenth and seventeeanhturies. However, the enmities between
conservative and godly, or royalist and parliameata did not prevent tenants and
neighbours from involving themselves in these austty disputes in order to further specific
local concerns. The resulting dialogue created Hy ¢ases concerned the resolution of
competing claims to resources but also addressedptbblems caused by the fractious
behaviour of local elites. Deponents used theileggpce as inhabitants to bring the dialogue
back from the political and personal rivalries afdilords to the issues of scare resources and
provision of vital services. Furthermore deponeoted their depositions to highlight
unresolved wider social and economic problems \aftécted their communities.

Later in the seventeenth century there is evidehae the consolidation of identity
amongst local elites prompted them to draw on esdhbr for support and mediation in the
occurrence of conflicts with their fellow parishems. The cases suggest that this network of
yeoman and clergymen stretched over the ‘countnyilpging social status over knowledge
of the neighbourhood. The withdrawal of negotiasiower custom in to the restricted circle of
local elites served to alter the role of the ‘conmmvoice’ in the resulting dialogue. Those not
permitted to negotiate amongst the yeomen and yleeg did not relinquish their
contributions to the dialogue, but were increasinglesented as speaking rudely and out of
turn.

In section three it has been shown that the pooe able to articulate nationally held
concerns, such as the imorality of confiscatinghaled lands’ as symbolic of wider social
and moral decay. The ‘poor supplicants’ used thehEguer bills and answers to create a
dialogue questioning the legitimacy of removing timmes of the honest poor in order to
make a profit. Supplicants also used the bills answers to show that altering customary
rules to harmonize with the demands of private ergpholders ran against agrarian practice
and could damage communities reliant on multipleeas rights. Deponents in Coggeshall

presented the enclosure of their sporting groursdsoatradictory both to custom and to the
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social order. Local inhabitants portrayed the giiias immorally concerned with profit and
an opponent to the legitimate local hierarchy. Hoevethe Maldon Corporation’s arguments
demonstrated that a conceptualisation of absolweership could be used to defend
communal interests, even though this vision of camah interest was firmly centred on the
authority of the Corporation.

In the Maldon versus Heybridge cases both sidasneld that they championed
communal interests, despite their differing conaefisation of the landscape and of property
rights on the river. These disputes demonstratednglex and multifaceted way that early-
modern dialogues about custom drew on contempaonanal concerns. It has also been shown
that the employment of morality to enforce percdiwbligations could take place within a
variety of contexts and in varying social relatioips; from family members to rival
communities, or between the poor and the poweribbbitants of a divided town. This
signifies the continued presence and importans®oifal relationships in structuring everdday
life in a real legal sense. Thus disputes aboubougave a voice to the continuing claim that
community was more valuable than commodity in $tmiieg early-modern economic and
social Structures.

Several conclusions can be reached from this eea&leFirstly it is clear that there
were changes in the early-modern period which edtehe way that custom worked and
altering the way it served to form and enfoce daeiationships. The polarisation of the local
elite and the exclusion of the ‘common voice’ ofroaunities altered the boundaries of who
could legitimately discuss the social order. Theneenic, religious and political changes of
the sixteenth and seventeenth served to fracterelthgations between landholder and tenant,
and ruler and ruled. However, what is also visibléhe way that custom remained central to
highlighting these fractures and attempting tonstate a traditional vision of social order.
Many of the rich and respectable withdrew custonméghkits, sought profit over community
and imagined a world made of private property whesttluded the ordinary inhabitants.
Despite this the ‘common voice’ continued to speakhe fields and the streets, in the ale
house and in the mills, challenging behaviour whigregarded obligations to subordinates

and to the commonwealth. K. Wrightson has arguat th

This was still a society based on complex and utngs webs of mutuality and
obligation, some of which were strengthened ané@red¢d. The change that

took place in the course of the sixteenth and deeath centuries was not so
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much in the whole tenor of the culture as in theruaries, articulation, and
meaning of such relationship.

Wrightson points out that historians mistakenlymipt to trace patterns of modernity in these
shifts seeking for the origins of an individual tred society. The cases from the Exchequer
and Duchy of Lancaster courts point away from teoty of a rise in individualism and a
decline of communal interests. Instead the evidah@@onstrates an ongoing process of
negotiation between early-modern people. This glejgon every level of society, existed
between people who needed each others conserdentorrule, to take wood, to sail up river,
to farm land and mill grain. In short these relasibips were built on mutual need, an aspect of
society which was not lost with the passing of irdeenth and seventeenth centuries but
which continues, in altered forms, to this day.

4 \Wrightson, ‘Mutualities and Obligations’, 194.
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Introduction

This thesis has used customary law to examinealkmEntity and collective memory
in early-modern Essex, providing a clearer viewthted mentalities of early-modern people.
The six places selected; Colchester, Maldon, CdmdesBarking, Hatfield Broad Oak and
Mersea Island, provided a balanced range of soudhtesghout the time period. In addition,
their diverse landscapes and economies providedrappty for comparison.

The introduction to this thesis outlined aread theed previously been neglected by
historians. This thesis has focused on those nieglesources, locations and themes in order to
contribute to the field of the social history ofsEx. First, while Maldon, Colchester and
Coggeshall had been previously examined by sodistordans, their varied economic
structures, rich political history and religioussidions made them ideal foci for this thesis.
Previous examinations of these towns by histori@n$ the ground work for this thesis.
Through the examination of custom in these arées thesis revealed previously unexplored
aspects of the early-modern mentality. A studywdtomary law and its role in constructing
collective memory and social identity in these ard@ad not previously been attempted.
Meanwhile, Hatfield Broad Oak, Barking and Mersstand had been largely ignored by
historians, partly due to their location periphdgmbther urban centres, or due to their lack of
records. As a result the analyses presented irhtegs offer original insight into the function

of custom, memory and identity in early-modern Ksse
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In addition, this study examined the Exchequefsb#nd answers for Essex, a
previously sidelined set of records which in conaltion with depositions have provided a
fresh perspective on customary law and its conoedi social relations. Furthermore, this
study has answered the long unanswered call of Bomto pay closer attention to the rich
and useful contents of the Essex customaries. Tiireséde a clear and in-depth perspective
of early-modern life. The aims of this thesis wdece shed new light on early-modern
mentalities by using untapped sources, differecations and the strong potential of custom to

provide access into the early-modern mind.

Key Research Findings

Chapter One examined how deponents used oral dttdnevidence when testifying
to the Exchequer court. It sought to establish hdeponents rationalized, prioritized and
legitimised their references to oral evidence amidtam documents, in order to discover the
assumptions which underpinned early-modern thopgitesses.

It is clear from the depositions examined thatttem documents were considered
powerful and valuable. They were used by deponamisvidence and to legitimate their own
knowledge. Witnesses proved the validity of docutmdry identifying their accuracy, the
‘authenticity’ of their creation, the familiarity the hand writing and the contexts in which
documents were seen. In exceptional circumstandesuments were validated through
reference to the opinion of a professional scriveDeponents legitimated the documents they
referred to by citing their experiential connectwith them. Furthermore, literate men and
women formed a regulatory network which serveddentity each others literate activity, and
therefore, the validity of documents.

Examination of the Maldon White Book has showrt thestumals could serve as civic
regalia. By presenting a fixed version of custone €orporation was able to reinforce civic
identity by legitimating the privileges of the Corgtion and strengthening their control over
the town. However, it is clear that such fixed vans of custom exposed the immutability of
custom as an unworkable fiction. Furthermore, while clear that by this period, documents
were important to legal processes, an over-relimmcdocuments disadvantaged the illiterate.
This group’s exclusion from access to court rofld austumals left them without the means to

claim their customary rights at law. It is cleaorfr the West Mersea custumal that written
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documents were appropriated by the local eliteheodisadvantage of the poor. However, in
addition to supporting the local elite, the custuswught to protect the subsistence rights of
the poor. On closer examination, both the Maldomh Afest Mersea custumals were shown to
be the constructions of a literate, local, elieeldng to exert power over their localities. Each
custumal was reflective of the respective urban ramdl concerns of the locality in which it
was produced. Both the West Mersea and Maldon oty sought to protect their
communities from poverty, with the greatest differe between the two being stylistic. While
West Mersea effectively deployed the language stama as continuous and existent in the
memories of 'ancient men’, the Maldon custumaédhih this respect.

Spoken evidence remained an important part of tepositions. Although
transliterated by scribes, the depositions wer&empoChapter One demonstrated that spoken
evidence was legitimated through reference to thmncunal memory of the community,
through the use of phrases such as 'credibly he&rdhe right context, such as will writings
or charter readings, words could become 'speedi, ankaning that the words had legal
significance. Furthermore, these speech acts cbaldeported to the wider community,
feeding into a network of information. Spoken ewvide about customary rules was
legitimated in its origins. Deponents considereddence legitimate if it had been
disseminated by family members, neighbours or iafsic Second hand oral evidence needed
to come from a legitimate source of customary kmeaolgke, otherwise deponents sought to
distance themselves from its reliability. Like dowents, the validity of oral testimony lay in
deponents' experiential connections to customsigir@ractice.

It has been shown that spoken evidence, in cdrtmasritten documents, maintained
the relevance of custom. Collective memory was a&bl@absorb the alterations caused by
environmental changes. Furthermore, the subsistegbts of the poor were often defended
through oral testimony, which otherwise went unrded by written documents. The conflict
between the charter and oral testimony at Colchgstiets to social polarisation and the
detachment of the local elite from environmentad aconomic reality. Oral testimony could
be used to support the needs of the poor (evemstgaustom), or to uncover corruptions
which went unnoticed by written documents. It hagrb demonstrated that oral and literate
evidence was combined by witnesses. The fact thawledge about custom rested on
experience and understanding meshed oral andtéitetdture together. Literacy was not the
only way of connecting with a document, as docusmerdre often understood through seeing

and hearing, as well as reading meaning.
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Chapter Two examined the influences that prosdrto®v memories were constructed
and used by early-modern deponents, and how thmdlsemces informed social identity. It
was suggested that early-modern people constracséore of memories about their ‘country’,
which was shared amongst the community in orderetulate customary law and moral
behaviour, and to construct a collective identity.

Witnesses used examples of unusual or traumaéinteto anchor their memories of
customary law in space and time. These experiensbich generally affected whole
communities, helped to forge and maintain collextmemories of custom. These events
ranged from the discovery of porpoises in the fighiets to severe instances of plague which
killed thousands of people. Events of national ingoace, and the reigns of monarchs, were
also used to demarcate time, but were understoddaditulated through a local vernacular.
The dissolution of the monasteries has been showe & particularly important event cited in
depositions from early-modern Essex, still beingaled through communities’ collective
memory 150 years after the event. The upset of tandre, tithes and offices caused by the
dissolution created a clear division of time in tinends of early-modern people, between
before and after the ‘abbey time'. The recolleatiblegal disputes caused by such disturbance
of the social harmony in their localities was intpot, because any interruption or
disagreement about customary practice could ingedidcustomary laws. As deponents'
memories were so often anchored in collective mgnand articulated in terms of the
importance to their localities, it has been demmast that memories of custom became less
an accurate expression of personal experience anel arjustification of a collective interest.

The three mental spaces in which memories of oustere created, transferred and
legitimised were explored in Chapter Two. It isagl¢hat these spaces: work, ‘country’ and
family, can not adequately be explained througk selerence to the jurisdiction of the parish.
First, the repetition and sociability of employmemtant that deponents could form narratives
of memory about custom which they held in commome @aily experiences of agricultural
and maritime workers provided a physical connectod familiarity with the customs that
ruled their environment. This made work an ideakplto learn, practice and discourse about
custom. Second, the 'country’ encompassed the @redsich a deponent lived, worked and
socialised. The 'country' could stretch beyondrttamor and parish, meaning that deponents
knew the customs of a variety of places of whichythvere familiar. Deponents built up
memories of their ‘country' by observing birthsatths, marriages and everyday happenings.

Belonging to a place had a special significancE€anporation towns, such as Colchester and
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Maldon, where being an 'inhabitant’' came with asjgeset of privileges and responsibilities.
Third, family members provided deponents with notyomemories and information about
custom, but also practical examples of how custanh lheen practiced throughout their lives.
Depositions revealed that deponents did not pdgsigeord the information provided by their
families. Instead, information about custom wasaotgd through observation of practice, and,
after these memories were created, they continoidx trelevant. Therefore, the linking of a
deponent’s family to the land created not just elgogial memories, but began a process of
continual observation and reinterpretation of corsio the context of the past.

The evidence presented in this thesis suggestsvibraen constructed their memories
in these mental spaces in the same way as maleneiefso It is important to note that each
space was not independent of one another. Rathey, acted in concert to produce a
constantly redefined system of information, memamy belonging. These mental spaces were
the realms in which customary information was rigaavailable from legitimate sources, and
were spaces where custom had been repeatedlyged@nd shared with others. Therefore,
these spaces became part of the identity of thoaalvied in practicing, remembering and
communicating custom.

It is clear that the concept of ‘ancientness’ wategral to the legitimation of
customary law in early-modern England. This wateotéd in the ages of deponents. Middle-
aged and older men were considered as being mbableeand as having longer, more
comprehensive memories than younger men, or woilea.importance of older men was
accentuated by their involvement in preserving nm@esoof custom. Their authority as
sources of custom gave them a collective identithile being an 'ancient man' was an
important legitimising factor in customary knowledgtheir purpose was to disseminate
custom into the wider community. As a result, theclent men' were not an exclusive, or
secretive, group. The importance of their knowledge, however, clear, to the extent that it
was sometimes exploited by those wishing to confraid. Corporations used claims to
‘antiquity’ to legitimate their authority, and dlgafelt that their credentials as a powerful local
elite rested in their connections to the past. Ancas not a definitive term, it did not denote
a number of years, and could be applied to landpleeor rights. 'Ancient’ has been shown to
refer to legitimacy rather than age. Deponents wemplired to continually assess their
surroundings, where their knowledge came from,thed own identities, in order to decipher
‘ancientness'. This constant observation and msasgent acted to link deponents'

understanding of custom to the legitimating cowndisi of ‘ancient repute’. While the past, and
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its ability to confer legitimacy, were valued inrlgamodern society, the new was not always
seen in a negative way. In fact, the idealisatibthe past and the spectre of ‘decline’ were
only presented in depositions when specific econanterests were at risk. It was understood
by early-modern communities that memory could b&éd or misleading, and that time and
infirmity could lead to forgetting.

The evidence presented in this thesis suggestsribatories of custom were social
memories. Whether in terms of the origins of mee®mror their transfer from one person to
another, custom helped to form group identitiesulgh the mental spaces of work, ‘country’
and family. The dual meaning of ‘ancient’, as bolth and legitimate supported the collective
identity of ‘ancient’ men and Corporations, allogifor the dissemination and legitimation of
custom.

Chapter Three painted a picture of how early-mogemople experienced the physical
environment. Customary disputes which prompted depts to think about the landscape in
terms of past usage were used to discover the fitestahat underpinned the early-modern
conception of space. This was achieved using ardisciplinary approach, by considering
how people saw their environment, what they thowadfatut when contemplating the physical
landscape and how these perceptions aided thergotsh of their own identities. This
evidence was used to argue that the landscape athgunctional and symbolic in the early-
modern mind.

Perambulation rituals were used to teach earlyarmodnen, women and children the
legal, social and physical boundaries of their camities. Memories formed on
perambulation were reinforced by beatings, drinkamgl gospels at certain points along the
way. The evidence presented in this thesis suggests while the secularisation of
perambulation rituals altered the way early-modexaple viewed their environment, features
such as streams and cross roads remained impadaymbols that explained the history of
the landscape. Therefore, perambulation ritualpdtelearly-modern people to build up a
picture of the landscape, which was founded in ghst, linking the past appearance and
function of the land to the present rights and oesjbilities of the community.

From consideration of the ways that deponents riest the boundaries of their
communities, it is clear that, while physical featiof the landscape were described, they
were not presented in isolation. Deponents drewttmn collective memories of their
community to provide detailed histories of a landage and ownership, to decipher its precise

location and the jurisdictions that governed itdérstandings of the landscape were informed
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by friends, family and personal experience. Assalltethey became not merely a description
of physical features but a personal history, infognthe deponent and the reader about
identity as well as the land. It is argued thatpedded in deponents’ understanding of the
landscape, were memories of their own life hisgripersonal experiences and family
associations. The early-modern understanding ofatm#scape did not consist solely of simple
boundary markers, which could be altered by lomgntehange or deliberate attempts at
deception. In fact, the boundaries which divided tandscape were underpinned by the
collective memories of communities which servedncover the 'truth' about the landscape.

The depositions examined suggest that early-mqgolople often saw the landscape in
terms of its resources, and the role that thoseuress played in their everyday lives. Early-
modern Essex was a highly localised society, wittteonomy dependent on the productivity
of the local landscape. Thus, early-modern peogeevphysically and economically involved
in the workings of the physical environment.

Deponents often explained the jurisdictions govegrthe landscape in terms of how
they controlled access to resources. Furthermanggable parts of the landscape dictated the
success or failure of trade with other places, ghafits of which drove the economy and
supported the infrastructures of early-modern comiti@s. The landscape provided powerful
resources which underpinned the basic needs of-sartlern communities, for example the
water mills of Colchester. However, the unrelidapilbf the water sources, and their potential
as a weapon in neighbourhood disputes, endangdeechéeds of the common wealth,
initiating the building of windmills to serve theeeds of the poor. It is argued that early-
modern people viewed common resources not onlyvesyaof supporting the poor but also as
symbols of the unity and moral integrity of theionemunities, generating a sense of
belonging, identity and morality.

Multiple interpretations of the landscape couldserlongside each other, especially
when the landscape, and the resources it providede physically altered over time.
Perceptions of the routes which carried goods ami out of the towns in Essex, by land and
by water, played an important role in constructithggs about the landscape, community and
identity. For example, the local elite of Colchestenceptualised the river differently from
others who worked on, and around, the river. Wttt Corporation presented a fixed idea of
the river environment, the understanding of saiblmmd merchants was deeply influenced by
the physicality of the landscape.
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It is clear that the importance of rivers did restd at their banks. Peddlers and
tradesmen extended the functioning network of steagies into the landscape. As a result,
deponents used resources to describe a complexnkedivmovement and action, which was
memorialised in the landscape around them throbghrepetition of daily life. In turn, this
created custom as law. The important link in thisl€ was memory. Actions were repeated,
memorialised and passed on as custom. Custom gal/and defined space, and, in turn, the
physicality of the estuary defined the actionsarfyemodern people.

In early-modern Essex, people saw the landscaperins of the jurisdictions which
governed it, with all land being encompassed byeidsdy-modern legalistic mentality. These
jurisdictions regulated community hierarchies, tstribute and protect resources and to keep
the peace on behalf of the centralised monarchgisdiations were not always clearly
separated and often overlapped, causing confusionpt conflict. Deponents used the
physical landscape to demarcate the boundariearistiction, using their experiences and
memories of those landmarks to validate their keolge. Competing claims to jurisdictions
over land were solved by the re-evaluation of Hrellwas in terms of past usage. Deponents
constantly renewed their understandings of bouadand jurisdictions by using personal and
collective experiences to inform their view of spaén this way, jurisdictions shaped and
altered people’s perceptions of their physical mumdings and their notions of identity and
belonging.

In both Maldon and Colchester, the Corporationsghb to define certain spaces in
order to regulate trade, hygiene and social orBigrdelineating and controlling rivers and
market places, the Corporations' sought to impasklegitimate their power. Throughout the
White Book, the Maldon Corporation attempted toirdedte legitimate commercial spaces,
changing the meaning of the landscape for Freearahfor those affected by their trade and
movements. People saw the thresholds of their Iscasaccess points into the public world of
the streets. Their doors were symbolic of theitipgation in trade and on the Sabbath they
signified morality and inclusion in the communifyhat strangers were physically closed off
from the trading public affected perceptions ofntheeinforcing a sense of them as separate
and other. The creation of maps, surveys and cudsurim the early-modern period
demonstrates the ways that the elite sought ta@otite landscape through the categorisation
and simplification of custom. However, it has belemonstrated that the complex network of
access rights and customary rules meant that m@psneeded explanation. Thus, the

landscape continued to be understood in termssifgractice and memory.
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The boundaries between jurisdictions were oftersible to outsiders. However, to the
inhabitants of the communities enclosed, bounddoesed a conceptual wall which had real
impact on the resources and responsibilities ofyeaodern people. Jurisdictions required
boundaries to be constantly redefined in order tntain their authority over a changing
landscape.

From the analysis completed in Chapter Three,sitevident that early-modern
perceptions of space held both symbolic and funaticonsequences. Environments were
understood in the context of the past. This past Mvked to the present through customary
control of the resources and rights divided by lbendaries of jurisdictions. Therefore, the
early-modern landscape cannot be viewed as simplyyaical structure. Instead, space was
one aspect of the mentality which held togetherttineads of early-modern perception. The
early-modern landscape was a repository of the mes@nd traditions that underwrote
customary law, accessed by deponents through essgfrisymbols and rituals. Crucially, this
was a cyclical process. The customs, symbols at@lsi that became embedded in the
landscape, in turn shaped the way early-modernlpeéaigrpreted space.

Chapter Four examined how early-modern conflickrogustom created a dialogue

through which early-modern people articulated ardatiated their moral, social and legal
expectations. Like custom, these expectations wetefixed. Therefore, they needed to be
constantly re-examined and renegotiated. It is ssigg that the nature of early-modern
society was not governed simply by a monolithidripechal ideal. Instead, complex social
roles were negotiated. Thus, social relations ctir@act between individuals in a community,
were hugely important to the way that society fiored.
Chapter Four identified the ways that customaryputiss were used as a platform for these
negotiations, and how those negotiations alteredutih the sixteenth and seventeenth
centuries. Customary disputes are shown to haesvedl those in subordinate positions to
appropriate and reinterpret the ideals of the $acder in order to protect their own interests,
and the interests of their communities.

It is clear that disagreements about customahtsigiere often used by deponents as a
platform to communicate their expectations of gatthal authority, and to express when they
felt their requirements had not been met. Furtheemibhe customary nature of these disputes
allowed deponents to transport conflict betweenviddals into the wider community. This
provided an opportunity for a legitimate public adission of patriarchal norms, social

expectation, and how best to preserve the socadroimportantly, this allowed disputes
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between men and women to focus on the social addrquiet, rather than on ideals of
gender. The cases examined demonstrate that woseehcustomary disputes as a means of
reinforcing patriarchal ideals, demanding the eooicandependence of men in positions of
authority. As custom affected the whole commuratyd deponents were called to testify their
collective memories, disputes did not remain a tkebaer competing individual interests, but
were discussed publicly, in terms of the consegeeifar the wider community. Significantly,
legal disputes about custom used networks of spaediknowledge in their localities to draw
communities into a dialogue about how their wotidudd be ordered.

The ways that local elites engaged with the dia¢ogreated by customary disputes
was also explored in Chapter Four. The involvenadrthe rich and powerful in customary
disputes did not alter the potential for discussiabout the social order and the needs of the
wider community to develop. However, during the esgeenth century, the increasing
polarisation of the local elite altered the wayttbammunities used custom to discuss the
maintenance of social order. While at the beginmihthe period local husbandmen were able
to identify, and criticise, the behaviour of thenmoful local elite who contravened patriarchal
norms and disturbed the social order, later ingeeod the consolidation of the local elite
limited access to disputes about custom. The letitd increasingly attempted to prevent
disputes over custom becoming a wider discussiautathe social order. By attempting to
exclude the community from the negotiations, th@rion voice’ of the neighbourhood was
denied its traditional function. Thus, in some caunities in Essex, by 1700 the local male
elite had withdrawn to mediate disputes betweeghimurs amongst themselves. In effect,
this altered the parameters of the discussion hadé-establishment of social norms. The
narrowing of the group that were involved in théleeent of disputes about custom meant
that the rest of the community was left without theans to discuss, and dispute, the social
order of their locality.

It is clear from the cases examined that womenmaed of lower social standing still
attempted to voice their understandings of custathsocial order in the fields and streets of
their communities, though their input was censasdinruly and illegitimate by their social
betters. Despite this, their words and actionsctvisought to negotiate a better position in the
social order (from the angry words of women in skreets to tithe milk flung into the church
porch), were still cited by deponents as evidenasustomary disputes. However, the removal
of negotiations about tithes from the view of themenunity, and the inclusion of a select

audience of yeoman and clergy as mediators, sugtjest there was a move away from the
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involvement of the ‘common voice’ of the wider commnity. This restricted opportunities for
the negotiation of legitimate forms of authority those excluded from the local elite.

This thesis has shown that the dialogue promptedustomary disputes drew on a
variety of contemporary moral concerns. This tedped the importance of localised disputes
into the realm of national concern, collective et and morality. Deponents from the Duchy
of Lancaster and Exchequer Courts drew on accdptats of moral behaviour to berate land
owners and office holders who sought to exploitausry resources for their own profit. It
has been demonstrated that the severe economisupgesf the sixteenth and seventeenth
centuries put strain on traditional relationshipsegiprocity. These relationships were integral
to the functioning of early-modern society, withopk reliant on the goodwill of their
neighbours for access to resources and proteation Violence, fear and exploitation. These
findings demonstrate that the dichotomy betweenmodity and commonwealth affected
people at all levels of early-modern society, amalt ttustom was integral to regulating the
balance between profit and responsibility.

It is clear that the increasing preferment of &lisoproperty rights threatened to
exclude ordinary people from exercising their costoy rights. An increasing emphasis on
the rights of individuals over multiple access tgjhardened the attitudes of landowners to the
reality of customs that underpinned agrarian peactrhis resulted in the development of a
dual understanding of rights, articulated and nieged through customary disputes. Early-
modern communities were able and willing to oppeselosures at law, and framed their
argument in terms of community versus the morailpidus profiteering of landholders. In
some cases, communities disagreed on how besppmsuhe subsistence of the poor. In such
cases, both sides drew on contemporary ideas atmouélity and the defence of the
commonwealth in different ways to justify their iacis. Of particular interest, the urban
Corporation of Maldon re-conceptualised the estaarprivate property, excluding the claims
of outsiders to have customary access to the rlmecontrast, the inhabitants of Heybridge
continued to argue for the communal benefit of ipldtaccess rights on the river.

Customary disputes allowed social morality to Isxwussed on both large and small
scales. In addition to shaming the greed of thie, tommunities used customary disputes to
redraw the social boundaries of their communitexluding parties who put profit ahead of
commonwealth. This demonstrates that while notimhsustom as private property were on
the increase, the protection of the whole commurgtgained an important part of Christian

morality. Disputes which manifested in angry woadsl threats in the ale houses, in the fields
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and at the mills, provide historians with insigimta the wider changes in society that
prompted a re-negotiation of the meaning and wottimorality, social responsibility and the
community

From the analyses presented in this thesis, itvideat that custom was of vital
importance in forming social relations and peraapgi of space and culture in early-modern
Essex. As a result, custom gave rise to a richualof collective memories which bound
communities together. The early-modern world wait om peoples’ perceptions of past
usage. It legitimated and explained the world adothrem, both in terms of function and
meaning. Custom bound society together into funatig networks of speech and knowledge,
which informed people where they where, who theyewand whether their actions were right
or wrong.

There were some significant changes during thiegetncreasing literacy, education
and social polarisation altered the material laapgscof early-modern Essex. Events of
national importance shook the worlds of normal peogreating real mental divides between
them and their pre-dissolution predecessors. Saople felt that the best way to act was to
seek profit instead of reciprocity, but were res&d by the resounding common adherence to,
and dependence on, the consent of other peopla. rAsult, the ideal of common wealth, of
protecting the poor and indigent before profit waey to the formation of early-modern
mentalities. The attempts of the local elite terathe face of customary negotiation partially
succeeded, stigmatising traditionally acceptaldarteny as noise and disquiet. However, the
necessity and practice of custom was as undenablhe passing of the seasons and the
movement of the tides. The early-modern mentaliag \&n extraordinary one. Perceptions of
the world were full of vivid symbolism and assomat constructed through experience. Their
landscapes were full of information about their owstory and that of their community. The
physical features told them about economics, ressyfamily and their communities.

The written word was understood as part of thatrenment, even by people who
could not read. As a result, documents were justiash part of oral culture as the people that
read them aloud. Oral culture, although increagirdgspised by the rich, was integral to
everyday life and the knowledge of the law. Theamfohe cultures of the spoken and written
word were inseparable, and both served to undéegalistic mentalities. The early-modern
world was full of meaning, deciphered by structuoéshought which prioritised memory,

experience and community, forming the function apgearance of their world. Memory tied
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each part of early-modern mentalities together iatfree flowing resource that informed

early-modern people of who they were.

Opportunities for Future Work

The analysis presented in this thesis has develapeahderstanding of the way that
custom functioned in early-modern Essex. As a tadithis work’s conclusions, a number of
areas for future study have been identified. Ftrst, neglect of West Mersea as an important
part of the Essex coastline presents the oppoytdait an in-depth study of the locality.
Through parish, manor and ecclesiastical reconms$,d@positions from central courts, a vivid
picture could be created of this community. Itsasapon from the mainland by the Strood
made Mersea Island a highly individual settlementpedded in its physical environment. As
a result, a detailed study of Mersea could revegieat deal about the mentalities of early-
modern maritime and agricultural workers. Secomdatgr detail must be paid to the bills and
answers of the Exchequer court. Their abundancenwtudied as a whole body, will help to
reveal important information about the legaliseadencies of those seeking address. Third, |
propose a study of water as an economic and psygical resource in early-modern Essex.
By targeting sources which focus on the vital rplayed by rivers and estuaries, a picture
could be developed of the functional and concepimmglortance of water in Essex, which
drove part of the developing economy of London.tédg of the multiplicity of the function
of water in the early-modern period, for drinkirnyewing, milling, fulling, shipping, fishing
and fowling, could drag the Essex waters out of fdwnotes of social history, revealing a

previously unexplored angle on the nature andabieater in society.

Final Comment

In conclusion this thesis has analysed bills angwars and depositions from the
Duchy of Lancaster and Exchequer courts and cussufr@n our six places of interest in
Essex from the mid sixteenth century until 1700e Tgreviously unexplored documents
enabled an original study of customary law whicbvied a fresh perspective on the role of

collective memory in structuring early-modern méties and forming social identity. This
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thesis uncovered new information about the earlgeno world and about the actions and

thought processes of the people who inhabited it.
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