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Chapter 7: R v Uxbridge Magistrates Court and another ex parte Adimi [1999]: “Article 31 must henceforth be honoured.” 
Kirsten McConnachie

1. Introduction 
R v Uxbridge Magistrates Court and another ex parte Adimi[footnoteRef:2] is a foundational decision in the jurisprudence on article 31(1) of the 1951 Convention Relating to the Status of Refugees. Article 31 contains the principle of non-penalisation of refugees for unlawful entry to the country of refuge, which has been described by Lord Bingham in Asfaw as one of the three “broad humanitarian aims” of the Refugee Convention and by UNHCR as “central to the object and purpose of the 1951 Convention”.[footnoteRef:3]  [2:  [1999] EWHC Admin 765, hereafter Adimi. ]  [3:  R v Asfaw [2008] UKHL 31 at para 9, UNHCR (2024), Guidelines on International Protection No.14: Non-penalization of refugees on account of their irregular entry or presence and restrictions on their movements in accordance with Article 31 of the 1951 Convention relating to the Status of Refugees. HCR/GIP/24/14 23 September 2024, hereafter UNHCR GIP 14 (2024). ] 

The protection afforded by article 31 has become increasingly important as stricter border regimes and a growing entanglement of criminal law in migration policy have resulted in large numbers of refugees facing criminal and other penalties in precisely the circumstances that article 31 prohibits. Adimi was one of the first decisions to engage with the consequences of such policies and as such can be seen as an early warning of emerging tensions between Refugee Convention obligations and state border controls. Over subsequent decades this clash has come to dominate political and legal discourse throughout much of the Global North. It is now exemplified in the widespread criminalisation of migration but also in procedures that seek to regulate access to a state’s asylum system through externalisation agreements, safe third country regimes, country of first asylum and safe country of origin policies – practices that directly implicate article 31 protection.[footnoteRef:4] [4:  Ana Aliverti, Crimes of Mobility: Criminal Law and the Regulation of Immigration (Routledge 2013).  ] 

The full text of article 31 is: 
31(1) The Contracting States shall not impose penalties, on account of their illegal entry or presence, on refugees who, coming directly from a territory where their life or freedom was threatened in the sense of Article 1, enter or are present in their territory without authorization, provided they present themselves without delay to the authorities and show good cause for their illegal entry or presence. 
31(2) The Contracting States shall not apply to the movements of such refugees restrictions other than those which are necessary and such restrictions shall only be applied until their status in the country is regularized or they obtain admission into another country. The Contracting States shall allow such refugees a reasonable period and all the necessary facilities to obtain admission into another country.
Adimi was concerned with article 31(1), a provision that raises several interpretive questions. The central obligation (“Contracting States shall not impose penalties, on account of their illegal entry or presence, on refugees”) requires interpretation as to both personal scope (who is a refugee) and substantive application (what is a penalty). This is followed by three further clauses or conditions of entitlement: “coming directly from a territory where their life or freedom was threatened”; “present themselves without delay to the authorities” and “show good cause for their illegal entry or presence”.[footnoteRef:5] These phrases were scrutinised by the Court in Adimi, in a decision that exposed a significant gap in UK incorporation of the 1951 Refugee Convention and led directly to the adoption of s.31 of the Immigration and Asylum Act 1999 (providing refugees who have been charged with a range of false documentation offences with a statutory defence). Adimi was a decision by the Divisional Court of the High Court rather than the more senior Court of Appeal or apex Supreme Court but is nevertheless a landmark for its comprehensive analysis of the scope of article 31 protection and its realisation in UK domestic law.  Twenty-five years later, UNHCR Guidance on article 31(1) continues to follow the reasoning in Adimi and the case remains “one of the most thorough examinations of the scope of article 31 and the protection due” (Goodwin-Gill 2001).[footnoteRef:6]  [5:  On the purpose and interpretation of article 31, see UNHCR GIP 14 (2024); see also Cathryn Costello, Yulia Ioffe and Teresa Buchsell, Article 31 of the 1951 Convention Relating to the Status of Refugees, (UNHCR Division of International Protection 2017); Guy Goodwin-Gill ‘Article 31 of the 1951 Convention Relating to the Status of Refugees: non-penalization, detention and protection’. (2001)]  [6:  UNHCR GIP 14 (2024), ibid. ] 

This chapter opens in Part 1 with an overview of the facts in R v Uxbridge Magistrates Court and another ex parte Adimi, before exploring three themes emerging from the judgment. Part 2 examines Adimi for its interpretation of the scope and terms of article 31(1). Part 3 considers the impact of the judgment in the realisation of article 31 protection into UK domestic law by way of a statutory defence. This approach has had significant limitations, including a mismatch in scope between the available defences and the text of article 31, and as a defence that is poorly understood by both prosecutors and defence solicitors.[footnoteRef:7] Part 4 considers the legacy of Adimi in the context of contemporary migration deterrence policies, particularly in the UK, where post-Brexit refugee law reforms have narrowed the scope of protection from criminal penalties for refugees entering via irregular routes and have even sought to deny such refugees access to the asylum system. In this context, Article 31 is increasingly important to protect the right to seek and to enjoy asylum and to preserve the integrity of the 1951 Refugee Convention regime.  [7:  Gary Christie, Prosecuting the Persecuted in Scotland: Article 31(1) of the Refugee Convention and the Scottish Criminal Justice System, (Scottish Refugee Council 2016). Yewa Holiday, Elspeth Guild and Valsamis Mitsilegas, The Court of Appeal and the Criminalisation of Refugees, (Criminal Cases Review Commission 2018). ] 


1.1 R v Uxbridge Magistrates Court and another ex parte Adimi
Ex parte Adimi joined three cases involving four individuals, each of whom had been prosecuted for false documentation offences and had also claimed protection under the 1951 Refugee Convention. 
Chouki Adimi fled Algeria in 1997 and entered the UK at Heathrow airport on a flight from France (having travelled to France from Italy, where he had spent ten days) using a false Italian passport and identity card. His false documentation was picked up by the immigration officer at entry and Mr Adimi was charged with documentation offences under the Forgery and Counterfeiting Act 1981. Mr Adimi claimed asylum within 24 hours of his initial entry and soon afterwards was recognised as a refugee. His legal representation raised the possibility of applying article 31 of the Refugee Convention. Nevertheless, the Crown Prosecution Service continued the prosecution against him. 
Dylan Sorani was arrested and prosecuted for presenting false documentation when attempting to board a flight from the UK to Canada. He was an Iraqi Kurd from Northern Iraq who fled Iraq after being arrested and tortured by the Iraqi authorities. He travelled to Turkey on 15 June 1997 and then sought to travel onwards for Canada, where he had family members. His route to the UK was not definitively established but his explanation was that he travelled from Istanbul to Heathrow on a false Greek passport on 16 August 1997 and met with an agent at Heathrow airport who furnished him with a second false passport (this time Dutch) to board a second flight on the same day to Canada. He was stopped when attempting to check in to that flight and on 18 August 1997 was charged with and pled guilty to offences under the Forgery and Counterfeiting 1981 Act and the Criminal Attempts Act 1981. He was sentenced to two concurrent sentences of three months’ imprisonment. He claimed that he told an immigration officer that he was seeking asylum when he was first arrested, though this was disputed. He made a formal application for asylum after his release from prison on 30 September 1997. His claim remained undetermined at the time of the decision in Adimi. 
Astrit Kaziu was an Albanian, formerly employed as a bodyguard to the country’s President Berisha who left office in July 1997 during a time of political turmoil. Mr Kaziu claimed that he was targeted by the new regime for his political activities against it. Together with his wife, both using false passports, he left Albania for Greece on 18 Dec 1998 and travelled to England three days later with the intention of travelling to Canada to claim asylum. On 22 December they were arrested and charged with offences under the Forgery and Counterfeiting 1981 Act and the Criminal Attempts Act 1981. These were the same charges that had been issued against Mr Sorani, yet the Kazius received sentences of six months (rather than three). They began an asylum claim in February 1999. It remained undetermined at the time of the decision in Adimi. 
The applicants sought judicial review of decisions to prosecute and of the failure to stay prosecution for asylum claims to be determined. Sitting as the Divisional Court of the High Court of Justice, it fell to Lord Justice Simon Brown and Justice Newman to determine the application of article 31 of the Refugee Convention to these cases and any relief due. All applications were granted though no declaratory relief was awarded. Brown LJ considered that the judgment itself should be viewed as the remedy, with insistence that it should be acted on by the executive to ensure the realisation of article 31 protection in UK domestic law (see further part 3 and 4, below).[footnoteRef:8]  [8:  Adimi per Brown LJ, at para 67.  ] 


2. “Just when will article 31 protect them?” 

“The combined effect of visa requirements and carrier’s liability has made it wellnigh impossible for refugees to travel to countries of refuge without false documents. Just when, in these circumstances, will article 31 protect them?[footnoteRef:9]” [9:  Ibid, 3. ] 

Until Adimi, the relevance of non-penalisation obligations under article 31 of the Refugee Convention had not been considered by any arm of the UK State, whether from the perspective of asylum processing or the criminal justice system. This systemic failure was increasingly anachronistic in the face of new approaches to migration control that sought to shut down irregular migration by creating new offences for both migrants and transport carriers.[footnoteRef:10] In his leading judgment, Brown LJ recognised that this context was driving refugees to rely on “unorthodox means of travel” and thereby making legal violations more likely. He sought “to stand back from the detail of the individual cases and to look instead at the position in the round” to determine whether and to what extent article 31 of the 1951 Refugee Convention could provide immunity for such offences. He began by considering the object and purpose of article 31, providing the much-quoted definition that:  [10: Ibid, 10-11. ] 

Self-evidently it was to provide immunity for genuine refuges who quest for asylum reasonably involved them in breaching the law […] where the illegal entry or use of false documents or delay can be attributed to a bona fide desire to seek asylum whether here or elsewhere, that conduct should be covered by article 31 […] That article 31 extends not merely to those ultimately accorded refugee status but also to those claiming asylum in good faith (presumptive refugees) is not in doubt. Nor is it disputed that article 31's protection can apply equally to those using false documents as to those (characteristically the refugees of earlier times) who enter a country clandestinely.[footnoteRef:11] [11:  Ibid, 15; repeated in R v AM and others [2010] EWCA Crim 2400; R v Mateta [2014] EWCA Crim 1372. ] 

He then considered the terms of article 31 and the clauses limiting immunity to refugees who “coming directly from a territory where their life or freedom was threatened in the sense of Article 1, enter or are present in their territory without authorization, provided they present themselves without delay to the authorities and show good cause for their illegal entry or presence.” Quite obviously, the interpretation of these terms is critical to the protection that article 31 affords in domestic law. Counsel for the Crown (representing the Secretary of State, Director of Public Prosecution and Crown Prosecution Service) argued for a narrow interpretation, asserting that the phrase ‘coming directly’ required that asylum should be claimed in the first safe country entered. This approach:
…allows the refugee no element of choice as to where he should claim asylum. He must claim it where first he may: only considerations of continuing safety would justify impunity for further travel. 
It was further argued that the phrase “present themselves without delay” requires that an asylum claim must be made immediately at the point of entry to the UK. Brown LJ rejected both arguments, holding that “coming directly” does not require that a refugee claim asylum in the first country they enter: 
…some element of choice is indeed open to refugees [..] merely short-term stopover en route to such sanctuary cannot forfeit the protection of the Article. 
Rather than establish a fixed time threshold, cases should be determined with consideration to three “touchstones”: 
The main touchstones by which exclusion from protection should be judged are the length of stay in the intermediate country, the reasons for delaying there (even a substantial delay in an unsafe third country would be reasonable were the time spent trying to acquire the means of traveling on) and whether or not the refugee sought or found there protection de jure or de facto from the persecution they were fleeing. 
The respondents argued that Mr Adimi could not fall within the scope of article 31 protection, because he had arrived to the UK after transiting through Italy and France (and therefore had not “come directly”) and had pretended to be Italian on arrival in the UK (and therefore not “presented himself without delay” to the authorities). These arguments were rejected by Brown LJ, who cited UNHCR Guidelines as supporting authority that asylum-seekers may have valid reasons for not declaring themselves to authorities at the border and therefore that: 
If Mr Adimi’s intention was to claim asylum within a short time of his arrival […] then I would not think it right to regard him as having breached this condition.[footnoteRef:12]  [12:  Ibid, 25. ] 

Newman J agreed, considering this approach to be consistent with the object and purpose of the 1951 Refugee Convention and sensitive to the flight conditions for refugees:  
The Convention is a living instrument, changing and developing with the times so as to be relevant and to afford meaningful protection to refugees in the conditions in which they currently seek asylum. Apart from the current necessity to use false documents another current reality and advance, occurring since 1951, is the development of a readily accessible and worldwide network of air travel. As a result there is a choice of refuge beyond the first safe territory by land or sea. There have been distinctive and different state responses to requests for asylum. Thus there exists a rational basis for exercising choice where to seek asylum. I am unable to accept that to recognise it is to legitimise forum shopping. (para 60)
The requirement to “show good cause for their illegal entry or presence” was less contentious, and it was accepted by all that it would be satisfied “by a genuine refugee showing that he was reasonably travelling on false papers.”[footnoteRef:13] [13:  Ibid, 26. ] 

Refugees in transit
The Divisional Court further held that Mr Sorani and Mr Kaziu were entitled to benefit from article 31 protection. Both had been charged for offences committed while attempting to leave the UK and it was argued on behalf of the Crown that in such circumstances the applicants could not be considered to have presented themselves without delay (as they had not intended to present themselves at all); furthermore, by not claiming asylum in the UK they also failed to satisfy the requirement of “coming directly.” The Court disagreed, with Brown LJ concluding that: 
If I am right in saying that refugees are ordinarily entitled to choose where to claim asylum, and that a short-term stopover en route in a country where the traveller’s status is in no way regularised, will not break the requisite directness of flight, then it must follow that these applicants would have been entitled to the benefit of article 31 had they reached Canada and made their asylum claims there. If article 31 would have availed them in Canada, then logically its protection cannot be denied to them here merely because they have been apprehended en route […] both should have been recognised as refugees within the meaning of article 31 and both should have been exempt from penalty under it.[footnoteRef:14]  [14:  Ibid, 64.] 

This scenario was later considered by the House of Lords in Asfaw, where a 3:2 majority upheld the reasoning in Adimi that the immunity afforded under article 31 for “illegal entry or presence” is not limited to offences of entering or remaining illegally in an intermediate country but also extends to offences committed when leaving that country to seek asylum elsewhere.[footnoteRef:15] This decision was reached from a purposive construction of the Refugee Convention that included close consideration of terms of article 31, the travaux preparatoires (sections of which were appended to the judgment) and the purpose of the Refugee Convention. In the view of the majority (though with strong dissenting opinions from Lords Rodger and Mance)[footnoteRef:16] the drafters’ intention was clear: it sought to exclude refugees who had already received protection elsewhere but not to prevent all forms of onward movement. As Lord Bingham explained:  [15:  R v Asfaw [2008] UKHL 31. ]  [16:  Lord Rodger’s dissent considered that the words of the treaty text must be paramount. On his reading, “Refugees who are in a safe country and who want to travel to another country have no more right than anyone else to use criminal means to do so” (para 96), and “Nothing in the Convention gives refugees the right to choose where to claim asylum” (para 109). ] 

The single most important point that emerges from a consideration of the travaux preparatoires is that there was universal acceptance that the mere fact that refugees stopped while in transit ought not deprive them of the benefit of the article […]
Brown LJ’s interpretation of the scope of article 31 has been influential in international jurisprudence scholarship and advocacy and his definitions of “coming directly”, “presenting without delay” and “showing good cause” for illegal entry are included in the recent UNHCR Guidelines on International Protection for the Interpretation of Article 31 (2024).[footnoteRef:17] It is no longer valid law in the UK however, where the scope for judicial discretion was narrowed immediately after the Adimi judgment by the adoption of s.31 of the Immigration and Asylum Act 1999 and was reduced further by s.37 of the Nationality and Borders Act 2022 (see Part 3 below). Section 37(4) NABA 2022 excludes offences committed during an attempt to leave the UK from protection from penalties. This is an explicit reversal of the House of Lords decision in Asfaw and speaks to a larger struggle in contemporary refugee protection in the UK, which is the attempted narrowing or avoidance of Convention protection via national legislation.  [17:  UNHCR GIP 14 (2024), supra n3.  ] 


3. “An iceberg of aggrieved asylum seekers”: realising article 31 protection
“It must be appreciated that these three cases – grouped together for a single hearing because they raise different facets of a wider problem – represent but the tip of an iceberg of aggrieved asylum seekers.” [footnoteRef:18]  [18:  Adimi, Brown LJ at 10. ] 

Adimi is a landmark in the interpretation of article 31 but is also important for its consideration of the incorporation of the Refugee Convention into UK domestic law. The UK is a dualist legal system where domestic law has primacy and international obligations are not automatically incorporated. Besides determining the correct interpretation of article 31, therefore, the Court had to determine the extent to which Refugee Convention obligations were already part of UK law and what would be required to ensure that article 31 protections were realised. 
The incorporation of Refugee Convention obligations had been considered in earlier cases, including R v SSHD ex p Sivakumaran [1988] and the statement by Lord Keith that, “The United Kingdom having acceded to the [Refugee] Convention and Protocol, their provisions have for all practical purposes been incorporated into United Kingdom law.” Refugee Convention obligations had been partially incorporated via s.2 of the Asylum and Immigration Appeals Act 1993, providing that “Nothing in the Immigration Rules shall lay down any practice which would be contrary to the Convention”. The applicants relied on these sources and on the doctrine of legitimate expectation (“that the UK’s ratification of the Convention itself created a legitimate expectation that its provisions would be followed”) to argue that the Refugee Convention had been fully incorporated in English law. 
Newman J was unwilling to extend the reach of either Lord Keith’s dicta in Sivakumaran or s.2 of the 1993 Act, considering each to apply to a discrete area (provisions for determining refugee status and the Immigration Rules, respectively) neither of which extended to the imposition of penalties in criminal proceedings.[footnoteRef:19] He was, however, willing to accept that even in the absence of direct incorporation, refugees had a legitimate expectation that they would benefit from the Convention obligations which the United Kingdom has accepted. Brown LJ accepted both arguments, holding that:  [19:  Ibid, Newman, J at 76-77. ] 

By the time of these applicants’ prosecutions, at latest, it seems to me that refugees generally had become entitled to the benefit of Article 31 in accordance with the developing doctrine of legitimate expectations … s.2 of the 1993 Act is by its terms strictly concerned only with the Immigration Rules. Parliament can hardly have intended however, that those entitled to claim asylum under the Rules should nevertheless still be prosecuted in contravention of the Convention. [para 57][footnoteRef:20]  [20:  Ibid, 57.] 

Brown LJ would later disavow this opinion in his judgment as a member of the Court of Appeal in R (European Roma Rights) v Prague Airport: 
I now recognize that the views I expressed in the Divisional Court in [Adimi] are to be regarded as at best superficial, and that the conclusion I reached there, with regard to the legitimate expectations of asylum seekers to the benefits of article 31, is suspect.
Brown LJ and Newman J’s acceptance of a doctrine legitimate expectation was consistent with emerging international jurisprudence at the time (reflected in their positive citation of the Australian case of XX). However, legitimate expectation has not subsequently been generally accepted in the application of international treaties in UK courts. In Assange v USA, the Divisional Court described the acceptance of incorporation by legitimate expectation in Adimi as “tantamount to affording domestic legal force to an unincorporated treaty”.[footnoteRef:21] Brown LJ’s remarks in Prague Immigration Officer are quoted, with the conclusion: “We respectfully agree. Adimi is not binding on us. We decline to follow it.”[footnoteRef:22]    [21:  [2024] EWHC 700]  [22:  Ibid, para 98-99. See also Lord Bingham in Asfaw: “The British regime for handling applications for asylum has been closely assimilated to the Convention model.  But it is also plain (as I think) that the Convention as a whole has never been formally incorporated or given effect in domestic law […] the appellant sought to assert that she had a legitimate expectation that the UK would honour its obligation under article 31 of the Convention. But she cannot, at the relevant time, have had any legitimate expectation of being treated otherwise than in accordance with the 1999 Act”. (paras 29-30)] 

In Adimi, however, both judges accepted that article 31 of the Refugee Convention had been incorporated and therefore that it was applicable law in the UK. The Court’s concern then turned to the question of realising those obligations to “ensure that Article 31 protection is accorded its proper place in domestic law and practice”. Article 31(1) grants refugees protection from the imposition of penalties for illegal entry or presence and creates an obligation on contracting States not to impose such penalties. As with other elements of the Refugee Convention regime the process for achieving this is not prescribed, raising several questions of implementation. First, is the nature of article 31 protection a complete immunity from all penalties and proceedings, or a protection that could be exercised by another means (such as a defence or judicial review)? Second, and closely related, which arm of State should have responsibility to ensure compliance with article 31? Should responsibility rest with the Home Secretary as part of asylum determination, or with Crown Prosecution Service and judicial authorities as part of criminal procedure? Third, what is the timing for determining article 31 protection and how does this align with or differ from refugee status determination? 
Both judges reasoned that primary responsibility for ensuring article 31 compliance sat more naturally with the Secretary of State than with the CPS and courts, as a matter of asylum and immigration policy rather than a general function of the justice system. While expressing a strong preference for a solution located with the Secretary of State, the judges ultimately declined to insist upon any route, instead requiring the Government “to give careful consideration as to how they propose now to give effect to article 31.”[footnoteRef:23] The approach that was taken was to create a legal defence to prosecution by amending the Immigration and Asylum Bill that was before Parliament at the time of the Adimi decision. The resultant s.31 of the Immigration and Asylum Act 1999 provided a defence to a number of specified false document and entry offences:[footnoteRef:24]  [23:  Adimi, Brown LJ,104. ]  [24:  The scope of offences in England, Wales and Northern Ireland include charges under part 1 of the Forgery and Counterfeiting Act 1981 (forgery and connected offences); s24(a) of the Immigration Act 1971 (use of deception to obtain or seek to obtain leave to enter or remain or to secure avoidance, postponement or revocation of enforcement action); s.26(1)(d) Immigration Act 1971 (falsification of documents), s.4(1) and s.6(1) Identity Documents Act 2010.] 

s.31(1) It is a defence for a refugee charged with an offence to which this section applies to show that, having come to the United Kingdom directly from a country where his life or freedom was threatened (within the meaning of the Refugee Convention), he—
(a) presented himself to the authorities in the United Kingdom without delay;
(b) showed good cause for his illegal entry or presence; and
(c) made a claim for asylum as soon as was reasonably practicable after his arrival in the United Kingdom.
Section 31(1) of the 1999 Act echoes the language of article 31(1) of the 1951 Convention but its scope is qualified by s31(2). As enacted, this precluded the defence from being used if a refugee stopped in another country before reaching the United Kingdom, unless they could show that they could not reasonably be expected to have been granted protection under the Refugee Convention in that country.  This was amended by s37(1) of the Nationality and Borders Act 2022, which prevents use of the s31 defence unless the refugee can show that they could not reasonably be expected to have sought  protection in the country in which they stopped.[footnoteRef:25] Related defences to false document offences are available under s.2 of the Asylum and Immigration (Treatment of Claimants) Act 2004 Act (permitting a “reasonable excuse” defence to the offence of failing to produce an immigration document at an asylum interview) and under s.45 of the Modern Slavery Act 2015 (whether an offender might be a victim of modern slavery and may have been forced, coerced or deceived into committing an offence).  [25:  Nationality and Borders Act 2022, s37(5)(a). ] 

These statutory defences offer “a patchwork of protection” against some but not all immigration offences.[footnoteRef:26] The resultant immunity is narrower than envisaged in Adimi, failing to provide broad immunity for all applicable offences of irregular entry and failing also to uphold the flexible interpretation of “coming directly” that was provided in that case. It is also narrower than the terms of the 1951 Refugee Convention. The statutory defences operate against a number of specified offences, whereas the language in article 31 prohibits “penalties”, a term that is understood to include criminal sanctions but also restrictions on access to economic or social rights (education, work), fines and “any discriminatory treatment or procedural detriment to the refugee.”[footnoteRef:27]  [26:  Holiday et al (2018), supra n8. ]  [27:  UNHCR GIP 14 (2024), para 28. See also Goodwin-Gill 2001, supra n.4 at 189 and 195. ] 

Subsequent cases interpreting s31 of the 1999 Act have acknowledged the difference in scope with article 31 of the 1951 Convention and affirmed the primacy of the statutory framing.[footnoteRef:28] As Lord Bingham recognised in Asfaw, s.31(2) of the 1999 Act “is not to be found in those terms in article 31(1) [and] has narrowed its scope in comparison with what was contemplated in Adimi.”[footnoteRef:29] Nevertheless, this is a matter of constitutional law:  [28:  R v Navabi [2005] EWCA Crim 2865; R v Jaddi (Sina) [2012] EWCA Crim 2565; R v H [2008] EWCA Crim 3117. 	 ]  [29:  Asfaw, para 65] 

The giving effect in domestic law to international obligations is primarily a matter for the legislature […] that determination having been made, it is the duty of the courts to give effect to it. There can be no free-standing defence, nor can there be any legitimate expectation that one will be provided, where Parliament has chosen in its own words to set out the scope of the defence that is to be available.[footnoteRef:30] [30:  Asfaw, para 69. ] 

Arguably the greatest barrier to the effectiveness of the s31 defence has been a lack of understanding of its availability from both prosecutors and defence solicitors. A mere five years after the s31 defence was adopted, a Joint Parliamentary Committee on Human Rights study estimated that as many as 5000 people may have been wrongfully imprisoned in circumstances where the defence could have been available to them.[footnoteRef:31] The Criminal Cases Review Commission, in its role of reviewing possible miscarriages of justice, referred a number of such cases that resulted in the quashing of convictions.  The Court of Appeal in R v Mateta (considering a set of cases where defence solicitors had failed to instruct their clients on the availability of the s31 defence) followed Adimi and Asfaw in holding that the fact that a refugee stopped in a third country in transit was not necessarily fatal to the use of the s31 defence, and that the requirement that a claim for asylum be made as soon as reasonably practicable did not necessarily mean at the earliest possible moment.[footnoteRef:32]  Again, the scope of this decision has been reduced by the more restrictive interpretation of the s31 defence that was created in the Nationality and Borders Act 2022. In addition, the ability of the Criminal Cases Review Commission to review s31 cases has itself been restricted by the Court of Appeal decision in R v YY and Nori,[footnoteRef:33]directing that refugees convicted under offences that might have benefitted from a s31 defence and were now out of time to appeal their conviction should go directly to the Court of Appeal.[footnoteRef:34]  [31:  Gina Clayton and Georgina Firth, Immigration & Asylum Law, (Oxford University Press 2021) at 418. ]  [32:  R v Mateta [2013] EWCA Crim 1372; also R v AM and Others [2010] EWCA Crim 2400 [10, 56]. ]  [33:   EWCA Crim 18. ]  [34:  Holiday et al (2018), supra n.8 at 9.] 


4. “Article 31 must henceforth be honoured.”
“… I would decline to grant any form of declaratory relief. Rather I would let our judgments speak for themselves, with a view to ensuring that the mistakes of the past are not repeated in future. It must be hoped that these challenges will mark a turning point in the Crown’s approach to the prosecution of refugees for travelling on false passports. Article 31 must henceforth be honoured”.[footnoteRef:35] [35:  Adimi, Brown LJ, 67.] 

One of the features that makes Adimi a landmark case is the explicit recognition that it is of broad significance, not solely concerned with the circumstances of the applicants before the court but also a much larger class of similarly affected persons. The judgment acknowledges that the Court is in the unusual position of addressing a legal lacuna, the boundaries of which will be defined by the Court and must be resolved by the Executive. The tone of the judgment suggests a perception that it has resolved the problem, including what Stevens has described as “the very evident admonition” to the Government quoted above (“Article 31 must henceforth be honoured”).[footnoteRef:36]  [36:  Dallal Stevens, ‘The Immigration and Asylum Act 1999: A Missed Opportunity’, (2001) 64 Modern Law Review 413 at.426. ] 

The short-term response was rapid. As described above, a statutory defence was created within the Asylum and Immigration Act 1999 and accompanied by guidance to raise awareness of its application throughout the criminal justice system and asylum system. Despite the limitations of this approach, it indicated an apparently sincere effort by the Government to give effect to the Divisional Court’s decision and to article 31 of the Refugee Convention. The mid-to-long term assessment is much less positive. Irregular migration has become a political obsession in the UK and many other countries, catalysing extreme legal reforms that criminalise unlawful entrants – including refugees - and directly implicate the application of article 31. The “iceberg of aggrieved asylum seekers” that Brown LJ identified in 1999 is now substantially larger and the penalties to which they are subjected are substantially more severe. The applicants in Adimi received prison sentences of three and six months. Now, immigration offences routinely carry statutory maximum sentences equivalent to those of the most serious violent crimes. The Nationality and Borders Act 2022 raised the maximum sentence for ‘assisting unlawful immigration or asylum seekers to the UK’ to life imprisonment, while knowingly entering the UK without leave has a maximum sentence of four years.[footnoteRef:37] Facilitation offences are explicitly excluded from immunity for prosecution, as are offences committed while attempting to leave the UK.[footnoteRef:38]  [37:  Nationality and Borders Act 2022, s.40-41. ]  [38:  Ibid, s37(5) amending s31 of the Immigration and Asylum Act 1999. ] 

The new provisions have led to grotesquely unfair prosecutions, including the case of Ibrahima Bah, a teenage asylum seeker sentenced to nearly ten years in prison for crimes of facilitation of entry committed in steering a dinghy from France to the UK. Bah had agreed to pilot the boat as he could not afford to pay smugglers to transport him from France to England. When he saw the boat and the number of passengers he refused on the grounds of safety but was beaten and coerced to depart; circumstances that his defence argued made him a victim of modern slavery rather than a smuggling gangmaster. The dinghy broke apart en route causing the drowning of up to nine people. When the boat fell into trouble, Bah played a heroic role in assisting the rescue of other passengers. He survived, only to face prosecution and a decade of imprisonment.[footnoteRef:39] Less than two years after NABA 2022 entered into force, hundreds of people had already faced similar charges under the Act’s new facilitation offences.[footnoteRef:40] Criminalisation of refugees arriving via irregular routes under facilitation offences ostensibly adopted to tackle smuggling gangs is also a growing concern in EU Member States.[footnoteRef:41]  [39:  Diane Taylor, ‘Ibrahima Bah was sentenced to nine years for steering a ‘death trap’ dinghy across the Channel. Was he really to blame? The Guardian, 12 March 2024; Victoria Taylor No such thing as justice here: The criminalisation of people arriving to the UK on small boats (University of Oxford Border Criminologies 2024).]  [40:  Taylor (2024), ibid. ]  [41:  Eleanor Gordon and Henrik Larsen ‘Sea of Blood’: The Intended and Unintended Effects of the Criminalisation of Humanitarian Volunteers Rescuing Migrants in Distress at Sea (2022) 46 Disasters 3-26; Katia Bianchini, Responses to Sea Migration and the Rule of Law (2024 Bloomsbury Hart Publishing). ] 

‘Stop the Boats’: Penalties beyond prosecution
Increasingly, policies adopted to deter irregular migration are not limited to penalties in the form of criminal prosecutions but seek to deny access to state territory and asylum determination by other means, including first country of asylum, safe third country and inadmissibility regimes. These practices have spread across Global North states in the years since Adimi was decided. The European Union introduced the concept of “first country of asylum” through the hierarchy of processing principles under the Dublin arrangements,[footnoteRef:42]while Australia pioneered the use of extraterritorial asylum processing and other extreme measures to deter irregular arrival by sea.[footnoteRef:43] Recent measures in the UK have taken both of these approaches to a new level, as a policy agenda to “stop the boats” of migrants and refugees seeking to enter the UK has culminated in the adoption of the Nationality and Borders Act 2022 and Illegal Migration Act 2023.[footnoteRef:44]  [42:  Asylum Management Regulation 2024/1351; Asylum Procedures Regulation 2024/1348.]  [43:  Graham Thom, ‘Australia’s Obligations under Article 31(1) of the Refugees Convention: What are penalties?’ Alt L.J. 2006) 31(3): 142-164. Thom identifies a range of ‘penalties’ inherent to the Pacific Solution including transfer to an offshore processing centre; mandatory and indefinite detention of all those removed offshore; a “markedly inferior” RSD process; leaving refuges on Nauru while resettlement options are considered and hence not leading to a durable solution for refugees; granting Temporary Protection Visas for those who ultimately may be resettled to Australia. He concludes that “[t]hese measures are quite clearly designed to sanction a refugee for their mode of arrival (arriving undocumented by boat) and also have a clear deterrent purpose. The Bill therefore has a decidedly punitive character and would violate Australia’s obligations under art 31(1) of the Refugee Convention”. (p.164)]  [44:  UK Government, New Plan for Immigration: legal migration and border control strategy statement (2021). The three objectives of the new plan were “to increase the fairness and efficacy of our asylum and immigration system [..] to deter illegal entry into the UK […] to remove more easily from the UK those with no right to be here.”] 

As noted above, NABA 2022 substantially narrowed protection from criminal penalties for offences of irregular arrival to and exit from the UK.[footnoteRef:45] This was an explicit attempt to “incentivise people to claim asylum in the first safe country they reach, deter irregular travel to the UK and confine the scope of Article 31(1)’s ‘non-penalisation’ provisions”, reflecting the position of the UK Government that refugees should claim asylum in the first country entered.[footnoteRef:46] Few refugees are able to enter the islands of the United Kingdom without first passing through the territory of another state, and the effect of s.37 of NABA 2022 is to exclude almost all refugees who enter or leave the UK from protection under article 31. This approach was described by UNHCR as a “fundamental misapplication of Article 31(1)”.[footnoteRef:47]  [45:  S37 Nationality and Borders Act 2022.  ]  [46:  Melanie Gower, Article 31 of the Refugee Convention, (House of Commons Library Research Briefing 2021); UK Parliament, Nationality and Borders Act Explanatory Notes (2022), at paras 21, 23, 161; UK Home Office, Policy paper: Nationality and Borders Bill: inadmissibility for those travelling through or with a connection to safe third countries (2021), para 1. ]  [47:  UNHCR Updated Observations on the Nationality and Borders Bill, January 2022, para 236 citing Adimi, Asfaw and Mateta.  ] 

Even more controversially, NABA 2022 created two categories of protection status, with refugees who entered the UK without leave to be defined as ‘category 2’ and therefore eligible for third country asylum processing.[footnoteRef:48] A Migration and Economic Development Partnership was agreed between the UK and Rwanda that would have seen asylum seekers removed from the UK for status determination and protection in Rwanda. The former approach has been put on hold, while the latter was found to be unlawful in the Supreme Court decision in AAA v SSHD (see Tan, Chapter 15). However, the judgment in AAA concentrated on non-refoulement obligations, leaving aside the lines of reasoning that would have explored the potential relevance of Article 31 to such arrangements.[footnoteRef:49] Similarly, in Qurbani, the Court of Justice of the European Union rejected the opportunity to provide an authoritative interpretation of the application of article 31 on the basis that that it had not been taken over in a piece of EU legislation; reasoning described by Costello and Ioffe as “unpersuasive”.[footnoteRef:50]  [48:  s.12 Nationality and Borders Act 2022. ]  [49:  Lack of compliance with article 31 was considered by UNHCR in its comments on the Illegal Migration Act, e.g. at para 21 “UNHCR is also concerned that the relocation of asylum seekers from the UK to Rwanda is not in accordance with Article 31(1) of the 1951 Convention. [..]the term “penalties” should be interpreted broadly, referring to any criminal or administrative measure taken by the State that has a detrimental effect on the refugee or asylum seeker.”]  [50:  CJEU- C481/13 Mohammah Ferooz Qurbani; Cathryn Costello, Yulia Ioffe, ‘Non-penalization and non-criminalization’ in Costello, C., Foster, M. and McAdam, J. (eds) The Oxford Handbook of International Refugee Law, (OUP 2021), 927.] 

Despite such judicial reluctance, clarity on the lawfulness of such arrangements is becoming ever more urgent in light of a proliferation of externalisation agreements including the Italy-Albania agreement and ongoing EU-Libya cooperation. Removal of refugees to a safe third country is not necessarily unlawful where the country complies with legal standards, including access to status determination and Convention rights, and protection from refoulement.[footnoteRef:51] Ultimately, however, such arrangements seek to exploit ambiguity in the terms of article 31 to deter migration and deny access to asylum.[footnoteRef:52] Costello and Ioffe argue that to read the ‘coming directly’ clause as legitimising these practices “is a profound misinterpretation of article 31, undermining the object and purpose of the Convention.”[footnoteRef:53]  [51:  UNHCR GIP 14 (2024), para 16: “When implemented in line with relevant safeguards and conditions pursuant to international law, the transfer of a refugee or asylum-seeker to an intermediate country in application of a safe third country concept would not be prohibited by Article 31(1).” The UK-Rwanda arrangements were considered by the UK Supreme Court in AAA v SSHD: There is, therefore, a clear consensus… the Claimants’ article 31 submission merges with their submission on whether Rwanda is a safe third country. If it is a safe third country, decisions taken in exercise of the powers in paragraphs 345A – 345D of the Immigration Rules are not in breach of article 31; if, however, Rwanda is not a safe third country, removal would be both contrary to paragraph 345C of the Immigration Rules and to both article 31 and article 33 of the Refugee Convention. (para 125)]  [52:  Cristina Saenz Perez ‘The Securitization of Asylum: A Review of UK Asylum Laws Post-Brexit’ (2023) 35 International Journal of Refugee Law 304-321. ]  [53:  Costello and Ioffe, supra n49 at 926. ] 

Increasingly, the very right to seek asylum is under attack. The Illegal Migration Act 2023 was created “to prevent and deter unlawful migration, and in particular migration by unsafe and illegal routes, by requiring the removal from the United Kingdom of certain persons who enter or arrive in the United Kingdom in breach of immigration control”.[footnoteRef:54] Its provisions denied access to asylum determination in the UK for any refugees who enter without authorisation. This prima facie represents a penalty for unauthorised entry as well as denial of access to asylum, and as such directly contravenes Article 31.[footnoteRef:55] Curiously, Simon Brown LJ (then retired from the bench and known as Lord Brown of Eaton-Under-Heywood) was a vocal supporter of the Illegal Migration Bill during its passage through Parliament. In a reversal of his views in Adimi, and in apparent disregard of article 31 obligations, he argued that everyone who arrived to the UK by irregular routes should be returned and “counterpoised” with arrivals from organised resettlement schemes. He considered that this must be explicitly punitive:  [54:  S1(1) Illegal Migration Act 2023. ]  [55:  See UNHCR GIP 14, para 5 “Article 31(1) is a protective clause, not an exclusion clause. It would be inconsistent with the object and purpose of the 1951 Convention, its structure, and its plain language to invoke it to justify denying a person the protection and rights that the 1951 Convention affords. This adds to earlier UNHCR guidance on irregular movement which stated: “Under no circumstances, however, can a State, by way of a penalty […] prevent asylum-seekers or refugees who have arrived or are present without authorisation from applying for asylum or accessing an asylum procedure, or impose procedural or other requirements or preconditions which would in practice prevent refugees from applying or accessing such a procedure. This would deny them the right to seek asylum, contrary to the purpose of Article 31(1) and the overall objective and purpose of the 1951 Convention and its 1967 Protocol.” UNHCR Guidance on Responding to Irregular Onward Movement of Refugees and Asylum-Seekers, (UNHCR 2019) para 40. ] 

The [Illegal Migration Act] really does now need to be harshly deterrent to the point of making it a positive disadvantage to arrive unlawfully […] the boats will continue to come until finally it can be seen not to pay off.” (emphasis added)[footnoteRef:56] [56:  Simon Brown, ‘The Illegal Migration Bill is essential – but needs more work’. The Telegraph 2 June 2023. ] 


5. Conclusion: The impact of Adimi  
Adimi is an unusual example of case that was decided effectively in a legal vacuum, where prior to its decision “no arm of State had apparently given the least thought to the UK’s obligations under Article 31.” Yet it is also an example of a case whose time had come, as a necessary adjudication of the scope and application of the UK’s obligations under the 1951 Refugee Convention (and particularly article 31) in light of increasing prosecutions of refugees for the use of false documents and other offences of irregular entry and exit. Legal recognition of this “iceberg of aggrieved asylum seekers” was overdue.
The primary legacy of the Adimi judgment is in its interpretation of the scope of article 31, including recognition that refugees have some element of choice as to where they seek asylum ; that transiting through another safe country en route to the country of refuge is not fatal to the protection from penalties under article 31; and that article 31 protection extends to offences committed in the course of seeking to leave the UK as well as to enter it. This reasoning was subsequently affirmed in apex court decisions such as Asfaw and Mateta, yet it is the lower court decision in Adimi that has had the greatest traction in international scholarship and advocacy, including UNHCR guidance. 
However, the long-term impact of the decision is less straightforwardly positive. The generous scope of article 31 protection as envisaged in Adimi was narrowed almost immediately by the terms of its incorporation into UK law via s31 of the Asylum and Immigration Act 1999 and reduced further by the Nationality and Borders Act 2022. Brown LJ himself renounced part of the legal reasoning within the case (his acceptance of incorporation of Convention obligations via “legitimate expectation”) and certainly renounced its spirit in his vigorous support for the Illegal Migration Act 2023. 
Thus, the greatest challenge to article 31 protection is the development of new state practices for the deterrence of irregular migration (and of penalties other than prosecution for refugees who enter via irregular routes). When Adimi was heard, State efforts to restrict irregular migration were emerging with the creation of new visa regimes and new offences for both migrants and transports carriers. Over the ensuing years such measures have been accompanied by a panoply of ‘crimes of migration’ and other tactics of control that characterise all irregular migration as unlawful, even where committed for the purpose of seeking asylum. The ‘penalties’ imposed on refugees that arrive via irregular routes are wide, varied and increasingly inventive. The result is a punitive climate for asylum seekers and refugees where the centrality of article 31 to preserving asylum is increasingly apparent, yet the acceptance of its application is increasingly restricted. The time has come for a ‘second generation’ landmark case on the scope of article 31, which can confirm its scope and application vis-à-vis these policies. 
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